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MADRAS. 

Evidence recorded at Madras. 
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The Hon’ble Mr. Justice G. C. Rankin, Bar.-at-Law, Chairman. 
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Diwan Bahadur Sir T. Desika Acharyar, 
Kt. 
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Mr. V. Radhakrishnaiya Avargal 
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Diwan Bahadur C. Krisbnaawami 
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and practising lawyer, Madras. 


Mr. C. V. Krishnaswami Ayyar—Secretary. 


List of Witnesses examined in Madras. 


Tuesday, the 29th July 1924. 

*1. Mr. T. P«. Venkatarama Sastri . Advocate-General, Madras. 

*2. Mr. C. V. Anantakrishna Aiyar , Government Pleader, Madras. 

*3. Diwan Bahadur C. R. Tiruvenkata Chief Judge Small Cause Court, Madras. 
Acharyar. 

Wednesday, the 30th July 1924. 

4 . Mr. R. Rangaswami Ayyangar . District Munsif, Ami. 

5. Mr. K. Sundram Chetti . . Judge, Small Cause Court, Madras. 

*6. Mr. P. Subbiah Mudaliyar . . District Judge, NeUore. 

Thursday, the 31st July 1924. 

*7. Dr. S. Swaminadham . . . Vakil, High Court, Madras. 

8. Mr. S. Subrahmaniam Aiyer . Vakil, High Court, Madras. 

9. Diwan Bahadur G. Narayanaswami Vakil, High Court, Madras. 

Chetty. 

.10. Mr. Marthandam Pillay . . Vakil, High Court, Madras. 


Friday, the 1st August 1924. 


'll. Mr. K. M. Krishna Kurup 
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*13. Mr. K. Raghavendra Rao 
14. Mr. S. Venkatarama Ayyar 
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Sub-Judge, Coimbatore. 

Offioial Reoeiver, Coimbatore. 
Vakil,High Court, Madras. 
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Saturday, the 2nd Augutt 1924. 
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17. Rao Sahib M. K. Venkata Acharya. Assistant Registrar, Co-operative Soc. 

ieties, Madras. 


Monday, the 4th August 1924. 

18. Mr. S. Vardachariar . . . Vakil, High Court, Madras. 
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*20. Mr. P. W. Partridge . . . Solicitor, Madras. 

Tuesday, the 5th August 1924. 
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22. Mr. T. Srinivasa Mudaliar . . Assistant Registrar, Co-operative Soc¬ 

ieties and President, 'Bar Associa¬ 
tion, Erode. 

23. Mr. T. N. Ramakrishna Reddy . Hony. District Registrar, Co-operative 

Societies and Pleader, Cliittoor. 

Wednesday, the 6th August UZ4. 

24. Mr. P. Venkataramana Rao . . Vakil, High Court, Madras. 
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ciation. 
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29. Mr. V. Namasivayam Piilai . . Sheristadar, Sub-Court, Tinnevelly. 

30. Mr. K. R. Venkatarama Ayyar . Representative, Madura Bar Association. - 

31. Rao Bahadur O. Thanicachellam Advocate, Representative, Madras Bar 

Chettiar. Association. 

32. Mr. T. V. Seshagiri Ayyar . . Retired Judge, High Court, Madras. 


Friday, the 8th August 1924. 


33. Mr. R. Ramaseshayar . 

34. Mr. Siva Rao .... 

35. Mr. V. V. Jogiah 

36. Mr. I. G. Butler .... 

37. The Hon’ble Mr. Justice C. V. 

Kumarswami Sastri. 


Representative, Bar Association, Rajah 
mundiy. 

Representative, Bar Association, Rajah 
mundry. 

Representative, Ganjam Bar Associa. 

tion, Berhampore. 

Registrar, High Court, Madras. 
Judge, High Court, Madras. 
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Saturday, the Sth August 1924, 


*38. Mr. A. Rangachariar . 

39. Mr. R. Vydhyanathaswami . 

40. Mr. K. S. Ramaswami Sastri 

41. Mr. Raghunatha Rao . 

42. Diwan Bahadur Seshagiri Rao 

43. Mr. K. V. Krishnaswami Ayyar 

44. Hon’ble Mr. Justice Wallace. 


Representative, Vakils’ Clerks Associa¬ 
tion, Madras. 

Representative, Madras Vakils’ Clerks 
Association. 

Sub-Judge, Nagapatam. 

Representative, Madras Landholders’ 
Association. 

Vakil and President, District Board, 
Coconada. 

High Court Vakil, Madras. 

Judge, High Court, Madras. 


Monday, the 11th August 1924. 

*45. Mr. P. R. Ganapathi Ayyar . . High Court Vakil, Madras. 

46. Mr. T. Kumara3wamiah . . High Court Vakil, Madras. 

*47. Mr. Ranganayakalu Naidu Representative, Indian Office) s’ Associa¬ 

tion, Madras. 

*48. Mr. J. W. Hughes . . . District Judge, Chingleput. 

Wednesday, the 13th August 1924. 

*49. M •. S. Jagannatha Row . Representative, Panchayat Courts, 

Kistna District. 

50. Mr. A. Suryanarayana Murti . Representative, Village Panchayat Court. 

51. Mr. G. Thambuswami Pillai . . President, Panchayat Court, Mannagudi 

Taluq, Tanjore District. 

52. Mr. R. Srinivasa Ayyangar, M.L.C. President, Bar Association, Cuddalore- 

53. Mr. J. A. Saldhana, M.L.C. . . Retired Assistant Judge and Additional 

Sessions Judge, Bombay Presidency. 

54. Mr. M. V. Ramaswami Ayyar . Vakil, Tinnevelly. 

55. Mr. Mohd. Ghause Mian . . Pleader, Tinnevelly. 


Friday, the 15th August 1924, 


*56. Raja Rajeswara Setupati, M.L.C. . 
57. Mr. M. R. Setu Ratnam Avyar, 
M.L.C. 

*58. Diwan Bahadur M. Krishnam Nair, 
M.L.C. 

*59. Mr. J. C. Adam .... 
*60. Mr. A. J. King, I.C.S. . 

*61. Hon’ble Mr. C. P. Ramaswamv 
Ayyar. 


Rajah of Ramnad. 

Landholder, Trichinopoly. 

Retired Dewan of Travaneore. 

Public Prosecutor, Madras. 

District Judge, North A cot. 

Member of H. E. the Governor’s Exccn 
tive Council, Madras. 


* Written statement and oral evidence printed. 
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Mr. T. R. VENKATARAMA SASTRI, Advocate-General, Madras. 

Written statement. 

Preliminary remarks. 

That there is delay, in some cases very great delay, in the disposal of suits and 
appeals, will be readily conceded. It is perhaps difficult to fix an exact period of 
time as that within which suits, appeals, etc., ought to be disposed of, but it ia 
sufficient to recognise that there is delay and that it requires to be remedied 

The questionnaire, while not oblivious of the human factors, proceeds largely 
on the view that changes in the substantive and the adjective laws might help 
towards more speedy disposal of litigation. That something may be achieved I 
do not deny or doubt, but I frankly express my apprehension that not much can 
be achieved by activities in that direction. It may be worth examining, inde¬ 
pendently and for itself, what changes may be introduced in the laws, but no change 
which does not otherwise strongly commend itself as just and necessary should be 
made merely in the hope that it may conduce to speedy disposal of cases. 

Now turning to the laws—personal laws cannot easily change, nor in a day. 
Changes in these laws must be a matter of slow growth, the result of changes in popu¬ 
lar sentiment and feeling leading to a demand for legislation. Some changes in 
the Hindu Law may be eminently useful for speedy disposal of cases or for even 
wholly avoiding litigation. But they are not easily made. Recent British laws 
such as the Transfer of Property Act are changed more easily, but there must be 
more to be said in favour of tho changes than that they will secure despatch in the 
disposal of cases and tho clearing of files in courts. Even in adjective law, 
changes may be advocated only on the ground of their just and beneficent effect 
on the administration of justice. 

The human factors operating to delay the disposal of cases are vastly more 
important. 

The judge will easily appreciate the necessity for a just and speedy dispose! 
of causes. He has nOj interest in delay. It is he who has, by a wise choiceof 
ways and means, to educate all the other human factors involved in the matter. 

The legal practitioner will have no difficulty in appreciating the need of quick 
disposal, but he has to depend on his client. Tho client often instructs him to 
file a suit without having all tho materials himself and begins to gather them only 
when the case is posted for hearing. Until the parties are educated out of this 
habit of procrastination to the last hour by the combined efforts of the judge and 
the practitioner, necossarily a slow process, a certain amount of delay is inevitable 
if justice is to be done. On^the other hand, there are cases in which one party 
is desirous of speedy disposal and the other party stands to gain by delay and takes 
all possible steps in the trial court and in the court of appeal to impede the pro¬ 
gress of trial. It is only the care and vigilance of j udges that can foil these attempts 
If these manoeuvres always failed, they will soon be abandoned. The success that 
sometimes attends these efforts leads to their repetition. 

There is another human element which might immediately or almost imme¬ 
diately bo reformed if the Judges tako the matter vigorously on hand. The sub¬ 
ordinate establishment in courts, is believed to be generally slack in work an# is 
in some cases suspected to be dishonest. A strict and vigilant control may easily 
reform this dement at an early date. f 

I am not sanguine of achieving much in the direction of obviating the ddlay 
in the disposal of civil litigation by the means suggested in the questionnaire. Yet 
something may bo achieved, and I proceed to deal with the matters raised ifl it 
under different heads. ' 
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Recruitment. 

I have no ohahge to suggest in the mode of recruiting district munsifs. I 
can suggest no special training for them. They are generally members of the Bar 
who have about 5 yoars standing before they are appointed. It would be difficult 
to suggest any particular test or training to make the recruitment more satisfactory. 
The character of the recruitment depends wholly on the care with which the selec¬ 
tion is made by the High Court. 

The subordinate judges ought not to be recruited straight from the Bar. They 
should be appointed from among district munsifs by promotion which ought to be 
not a matter of seniority but one of careful selection by merit. Direct recruit¬ 
ment gives dissatisfaction to the district munsifs as depriving them of their legi¬ 
timate chances of promotion. 

The district judges ought to be mostly appointed by promotion from among 
subordinate judges, again by a process of selection by merit, not by mere seniority. 
1 am not personally for shutting out all direct recruitment for the place of a district 
judge. I concede as true generally that the best members of the bar may not 
accept a district judgeship and those who may be willing to accept the place 
may not always be in point of merit above the members of the service eligible 
for promotion. It must however be said that the position of a district judge 
may attract promising members of the bar and direct recruitment ought not to 
be shut out altogether. 

As to recruitment to the High Court, qualifying conditions may be laid down 
but the rule of proportion must be removed. The rule that one-third of the judges 
should bo members of the Indian civil service and one-third barristers is an anti¬ 
quated rule which has no justification in the present circumstances of the country. 
There ought to bo no rule that a morn her of the Indian Civil Service as such is entitled 
to a seat in the High Court. Nobody suggests that a person duly qualified by his 
training ought not to be appointed merely because he happens to be a member 
oftho IndianCivil Service. The rule that the Chief Justice of the High Court should 
be a Barrister is no longer needed and should likewise be abolished. In many 
cases, a judge with experience of Indian conditions may make a much better Chief 
Justice than ono directly imported from Great Britain. 

Transfer. 

I do not think justice is impeded in this province by a too frequent transfer 
of judgos. The district munsifs are transferred once in three years as a general 
rule and on the whole it is deemed wholesome and desirable. The sub-judges 
and district judges are not transferred so frequently. While too frequent transfers 
might be deprecated as undesirable, transfers are necessary to avoid the incon¬ 
veniences arising from the formation of local attachments. The matter may be 
left to the discreet exercise of the power by the authorities concerned, having due 
regard to the needs and circumstances of each particular case. 

Efficiency. 

It is impossible t.o suggest any standard of efficiency for judicial officers as 
regards the amount of work. The quarterly returns have dono little good and much 
harm and may well be abolished. Their retention will, in many cases, continue 
to divert the attention of judges from the work they have to do to the task of making 
up satisfactory returns, notwithstanding every assurance that the figures in the 
returns will not be taken as truly indicative of the quality or quantity of work 
done. 

I believe that the High Court has assigned to each of the judges the duty of 
scrutinising the judicial work in two or three particular districts. If this super¬ 
vision is made more real, if the judge of the High Court occasionally goes round 
and inspects the courts, such inspection together with the impressions formed 
from judgments of such courts will enable the High Court to form a true estimate 
of the nature and quality of their work. 
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I should also suggest, as my friend Mr. Varadachariar has done, the desirability 
of the Inspecting Officor taking the local Bar as a whole into his confidence. There 
need bo no apprehension that the Bar might mislead the Inspecting Officer. It 
is not perhaps realised, it is nevertheless a fact, that it is the bar that even now 
largely contributes to the formation and dissemination of correct estimates of the 
worth and work of individual judges. 


Concentration of Courts. 

This is not really the cause of any delay in the disposal of work. The judges, 
as far as I am aware, do not wait for practitioners without doing any other work 
So long as the court has work to do, it does not much matter in what order the 
day’s work is done. 

The dispersal of courts will weaken the Bar and the wholesome influence which 
a strong Bar will havo in the administration of justice. As for adjournment of 
work, it may not Beldom bo granted for practitioners coming from other places 
also. Cases now wait less and less for particular practitioners and as more prac¬ 
titioners handle the cases, adjournments for practitioners will become even lees. 
A certain amount of discretion must be allowed to the judges in the matter of 
these adjournments. A junior practitioner who is compelled to conduct a case 
against his will may wasto more time in order to give his senior time to come and 
tako charge of the case. And tho senior may also help to shorten the case by giving 
up unnecessary points and confining himself to tho essential ones—a responsibility 
which the junior may not he willing to tako. 

J urisdiction. 

I am against conferring oxclusive jurisdiction on the village courts. They 
are now vosted with jurisdiction, not exclusive, to the extent of Its. 50, or with 
the consent of both tho parties, to the extent of Rs. 200. Villago courts do not, 
so far, seem to have commanded the confidence of tho public and resort to villago 
courts has in the past been meagre. 

The suggestion that tho sub-registrars should be vested with small cause juris 
diction does not strike me as hopeful of satisfactory results. They have neither 
the advantages of tho local tribunal which might do speedy justice unhampered 
by technicalities nor those of regular tribunals presided over by trained men. 

The district munsif’s jurisdiction may be raised to Rs. 4,000. The sub- 
judges will, as now, have unlimited jurisdiction. Appeals from tho subordinate 
judges to the district judges might be abolished, such appeals lying straight to 
tho High Court. Appeals from the district munsifs will lie as at present to the 
district judges but with power to tho district judgos to transfer them for disposal 
to the subordinate judgos. The district judges will do (besides sessions work) 
miscellaneous work such as probate, succession certificate, etc. The transfer of 
this miscellaneous work from the district judge to the sub-judge will not be viewed 
by the public as unsatisfactory, but it is believed that the district judge will have 
time to do miscellaneous work and to do it as expeditiously as it ought to be doife. 
Statutory provision may however bo made for empowering tho district judge to 
transfer such work to the subordinate judges in cases in which it may be deemed 
necessary. : 

The establishment of small cause courts to do small cause work exclusively 
so as to relieve the ordinary courts from small cause work may on the whole be 
satisfactory. One suggestion may be made to make them more popular. These 
courts instead of being located at one particular place so as to permit of a just com¬ 
plaint that they are very far away from some placos within their jurisdiction msy 
be made to sit at two or three different places within their jurisdiction so that the 
local cases may bo disposed of at the nearest centre at which tho court may jbe 
temporarily located. 
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The arrangement above suggested may throw on the district munsifs more 
work than they do at present and it-may also throw a little more work on the High 
Court. Though the question oi increasing the number of courts is not a matter 
for this committee, it may be mentioned that the proposal now being considered 
in Madras, namely, the .employment of a number of sub-judges and district munsifs 
temporarily for the purpose of relieving congestion in particular localities will 
help to solve possible difficulties in the arrangement above suggested. 

Appeals. 

I do not think that appeals are now granted in too many cases. 

Second appeals cannot be said to bo frivolously filed. A certain number of 
cases are no doubt filed with the object of applying for stay of execution and so 
gaining time if possible. The only remedy for this evil is vigilance and care on the 
part of the judges. These appeals will naturally cease if they are uniformly dis¬ 
missed or the attempted delay is defoated by a refusal of the petition for stay. 

The insistence on the deposit of the decree amount as a condition precedent 
to the filing of all second appeals will be felt to bo harsh and unjust. 

There is already the rule that no second appeal will lie where the suit is of a 
small cause nature and the value is not over Rs. 500. Rs. 1,000 will be too high 
a limit. 

Suits for land and for the enforcement of mortgages are not, for one thing, pro¬ 
perly judged by their nominal valuation; and for another, they often involve 
important questions in which other parties are interested and restriction of second 
appeal in such cases will be found to cause great hardship. 

Incidentally one may add that this very consideration prevents the transfer 
of the suit for sale on simple mortgages to the list of small causes. 

Connected with this is also the suggestion that all the rights and interests in 
mortgaged property might be brought to an end on a sale o' mortgaged property, 
the rights in tho property being replaced by rights in the salo proceeds. Except 
in cases where all the mortgages are ripe for discharge, such a course will be impos¬ 
sible. Working out the rights of mortgagees in one suit is too complicated a pro¬ 
blem to be made the subject of change merely for the sako of avoiding delay in 
the disposal of suits. 

Letters Patent Appeal cannot be entirely avoided. It now exists in second 
appeals and must remain. In small causo revisions, there is no great harm in making 
the decision of a single judge final. In interlocutory matters which are justly 
made the subject of revision, an appeal from the decision of a single judge to a 
bench must be allowed. The reason for this will bo made clear under the next 
head of the limits within which revision petitions ought to be allowed. 

Revisions. 

Tho right to file a revision petition is abused in tho largest number of cases. 
Matters which ought properly to be set right only in appeals, such as orders refusing 
to allow trivial amendments of plaints or written statement or directing the trial 
of preliminary issues or matters which the legislature had made final, such as ap¬ 
pellate orders on interlocutory applications for injunction or recoiver, are often 
made the subject of revision; the trial of the suit is hung up by applications for 
stay ; and days are wasted in lengthy arguments when they should really be dis¬ 
posed of on the ground that they are not just matters for revision. At the same 
time, there are some important matters in which great, and sometimes even irre¬ 
mediable, hardship may be inflicted by the denial of immediate revision. That no 
revision should be allowed whero it is remediablo in the final appeal is a sound work¬ 
ing rule in many, nay, most cases, but that cannot be said to be an invariably correct 
rule. A sub-judge insisted on court foe being paid on the value of a temple— 
the amount required to build it, when the claim was in respect of the right to manage 
the temple. The plaintiff may no doubt refuse to pay, have his case dismissed 



and take the matter in appeal and the appellate court may reverse the judgment 
and remand the suit, but the High Court justly felt it to be a case that called for 
Immediate interference. There is no difficulty in distinguishing between a case 
which calls for immediate revision and a case which ought to be left to the operation 
of the general rule that there ought to be no revision in interlocutory ms tters where 
they can be set right in the ultimate appeal. What is needed is not any legisla¬ 
tive change but judicious exercise of discretion. 

Where these revision petitions are disposed of by a single Judge, a Letters Patent 
Appeal must be allowed, both because of the importance of such cases, and because 
the points will ultimately come before Benches of the High Court who ought not 
to be bound by the decisions of single Judges on the previous revision petitions. 

Insistence on payment into court of the amount of the decree before a revision 
is admitted may work hardship in some classes of cases. Even in the case of appli¬ 
cations to set aside ex parte judgments, where there is now a statutory provision 
for directing a deposit of the amount, the provision is not generally insisted on. 

Work in the High Court. 

I would'suggest that printing may be dispensed with in all cases in which the 
court has not to go into the evidence. If parties care to print any record for the 
purposes of the appeal, let them do so on their own personal responsibility. 

First appeals (Regular or Miscellaneous) in which all the evidence has to be 
gone into are the only ones in which the records should be translated and printed 
at the request of parties. Even in these cases, if the parties will translate and 
print the records themselves, such printed records being exchanged and accepted 
as correct between the parties and a sufficient number of copies being supplied 
for the use of the offico and the courts, they may bo permitted to do so. 

The granting of stay should be exercised sparingly and only when the hard¬ 
ship caused will be too great to set right after the disposal of the appeal. It m»y 
be said that the existing provision for the stay of execution is exactly to this effect, 
but as a matter of fact, stay is granted in too many cases without sufficient regardi 
to the principle that no stay is to bo granted unless it is required to avert irrepar¬ 
able loss to the appellant. The right to stay execution may be generally left to 
the court which passed the decroe, though the power of stay ought not to be entire¬ 
ly denied to the appellate court. 

Procedure in suits. 

I see no need for any change in the procedure for the trial of original and smaH 
cause suits. 

Pleadings .—Tho pleadings are drafted in proper form and in accordance with 
the Code of Civil Procedure and the provisions of Orders VII and VIII are duly 
followed. 

Service .—I do not think that the changes suggested by the questionnaire 
for expediting the service of summons on the defendant are really an improvement 
on tho present system or that they will conduco to expeditions disposal. Notices 
by post may be evaded or may be fraudulently reported to have been served. Service 
by plaintiff himself will lead to charges of fraud, true or false. The village o$Lcer 
cannot be charged exclusively with this duty and he may be, or may be changed 
with being, a partisan. The plaintiff’s vakil will refer, and can only refer, in jpost 
cases to the plaintiff himself. Far from ensuring speedy disposal of cases^. the 
suggested changes might lead to an increase in applications to set aside exgarle 
decrees and orders. Service by post might be directed ,as a supplementary mode of 
service and village officials might be specifically directed to assist the process-servers. 
Such expedition as may be attained in the service of processes and thereby in the 
disposal of tho cases themselves has to be achieved by a stricter and mote tAgor- 
ous oontrol over the establishment by the judges themselves. Delay in the service 
of processes and the progress of execution proceedings is widely suspected be 
due to the dishonesty of the subordinate establishment and many people in thP 
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mofussil believe that the judge does not apply his mind to the question of reform¬ 
ing his establishment and making it more efficient in the discharge of its work. 

Once service is properly effected on the defendant, he may bo required to give 
a registered address, service at which might be deemed to be good service for pur¬ 
poses of the suit and execution at all later stages. The parties may be at 
liberty to change the registered addresses, whenever necessary, by proper 
notice to the court. 

Issues. —issues framed by consent of parties are seldom carefully framed. At 
the trial, there is often need for re-casting the issues. The judge must frame the 
issues himself after hearing the parties. A draft of the issues by consent of parties 
should not dispense with the scrutiny by the judge. Care bestowed on the fram¬ 
ing of the issues might save much time at the trial. 

Preparation for trial .—The provisions of orders X, XI and XII are not largely 
taken advantage of in the mofussil courts. A more extensive use of the provisions 
for discovery, interrogatories and admissions might be encouraged by the judges. 

Examination of both parties before the commencement of the trial may some¬ 
times be justly open to the criticism of compelling the parties to disclose their evi¬ 
dence ; but when the trial actually commences, and if the party himself is going 
to be examined, the court may be given the power to insist on his examination 
first. It is within my experience that the party sits in court, examines his wit¬ 
nesses first and comes last, filling up gaps in their evidence. He refuses to examine 
himself first, and most judges express themselves as not entitled to insist on their 
immediate examination and as being entitled only to draw adverse inferences, if 
the facts warrant them, after the close of the trial. If the party is examined first, 
the court will often be able to judge of the case better and the parties or rather their 
legal advisers may not unnecossarily examine witnesses to contradict what the 
party himself has admitted. 

I do not however think it advisable or necessary to postpone the summoning 
of witnesses for the trial till after both the parties have been fully oxamined. Nor 
can I agree to any limit being placed on the number of witnesses that a party may 
examine or the time for the examination of witnesses. If the judge performed his 
duty of disallowing irrelevant questions, instead of allowing all questions to be 
put and reserving the right of scrutiny and rejection to the time of writing judg¬ 
ment, as much saving of time as is legitimate may be secured. 

Order XVI, rule 16 is not strictly enforced in all courts. A strict enforcement 
of it might result in the saving of some time at the trial. 

Representatives .—Representatives cannot be compelled to come forward on pain 
of being bound by proceedings conducted in their absence if they were aw'are of 
the proceedings. Even with the restriction and safeguard contained in the last 
clause, it is not just to compel them to petition to be joined as parties. Their 
knowledge r« the pendency of those proceedings will always be a matter of con¬ 
troversy. When the interested party takes no steps to prosecute the proceedings 
and may not prosecute them at all, there is no reason why the representatives 
should move in the matter. 

Guardians. —There is no objection to a number of possible guardians being 
named and served at the same time and one among them being chosen at the hear¬ 
ing as the besri fitted to safeguard the interests of the minor. 

Preliminary issues. —Issues going to the root of the case are not usually tried 
as preliminary issues. The wide criticism of appellate courts against the procedure 
when applied tc inappropriate cases leads to the impression that appellate courts 
view it with disfavour and to a dislike to adopt the procedure even where it is 
appropriate. The lower courts must be encouraged to try preliminary issues and 
then m cases of drubt to proceed to try the other issues before pronouncing final 
judgment on the Whole case. 

pate of hearing —The dates of hearing are fixed in consultation with the pleaders. 
But this ia done at a time when the vakil himself does not know whether his client 
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cam or will be ready on the date specified. The dates are fixed with reference to 
known or foreseen causes of absence or other difficulty of the practitioner himself. 
That the dates are fixed after previous consultation with the pleader does not pre¬ 
vent further delay or applications for adjournments. There is a recent practice 
on the Original Side of the High Court whioh may well be tried by the judges in 
the mofussil also. On the last day of each week, in the afternoon, the judge in 
consultation with the practitioners settles what causes he will take up and try 
during the succeeding week, ascertaining roughly what time each case may occupy. 
So near the time of the trial the clients and the practitioners must be able to say 
whether they will go on with the case or will require an adjournment. 

Insistence on written applications for adjournment and payment of day oosts 
do e3 not act as a deterrent on applications for adjournments. 


Trial. 

Trial does not go on invariably from day to day. It is not seldom adjourned 
before completion. 

The judge himself has to attend to miscellaneous and interlocutory work. This 
might itself take a very appreciable portion of each day. At the end of a quarter, 
the judge must do work which will make his return of work to the High Court 
satisfactory. 

Besides the reasons mentioned above, which are from the judge’s point of view, 
the client may himself be unprepared to go on ; important witnesses may not have 
come ; witnesses may have come and gone away on business and adjournment 
may be necessary. And the judge sometimes reluctantly, and sometimes willingly, 
for it may serve his purposes also, grants the adjournment. A change in the prac¬ 
tice thus going on hitherto must be made gradually. The clients require to be 
slowly eduoated by the judge and the practitioner to see the need for the trial and 
so going on from day to day. The clients most often file suits before they are 
ready with all their evidence. They go to sleep after the filing of the plaint and 
wake up only when the cases are ready for trial. If the judges were instructed to 
refuse all adjournments with sternness, great injustice may be done. For some 
time until the clients and the practitioners become accustomed to the new rule and 
alive to its demands, applications for adjournments will have to be disposed of with 
care and not too strictly. When the clients have grasped the point of view which 
requires them to be prepared for the trial of the case at any time after its 
institution, the court will find it easy to be more strict. 

Execution. 

I agree to the changes indicated in questions 53 to 55, 63 and 64, 

The 12 years limit for execution of decrees may remain, but the decree may be 
executed without the necessity to keep the decree alive by periodical applications. 
If however, the repetition of applications is retained, the date of the last order 
on the previous application should be the starting point of limitation for the next 
application. 

It is desirable to restrict payment out of court to particular modes so that pro¬ 
longed investigation of a plea of payment may be avoided. 

I assent to the suggestion in the first part of question 59, but not to the second 
part. The second proviso to order XXI, rule 16 should not be repealed. No 
execution by a judgment debtor who becomes the transferee should be allowed with¬ 
out further investigation of the liability as between the judgment debtor*. 

Order XXI, rule 21 may well be deleted. 

Order XXI, rule 22 may also be deleted except in the one ease of application 
for the arrest of the judgment debtor after the lapse of a considerable time since 
the previous application. 

Stay of execution does cause some inconvenience but greater care in ordeajjng 
a stay, not the unsfi. o4 exemplary compensation, is the proper remedy. While 
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the oourts may be given power to demand deposit or security before granting injunc¬ 
tions staying execution of decrees, they must have power to grant unconditional- 
stay in appropriate cases. 


Evidence. 

Except where the court sees reason to have an attesting witness called, the 
necessity for calling attestors to a registered instrument may be dispensed with. 

The same result may be achieved by taking away the rule as to the necessity 
for a number of attesting witnesses in regard to mortgages. There is no reason 
to make a difference between mortgages and sales in regard to the need for attes¬ 
tation. 

Secondly evidence may be permitted to be given in the manner suggested in 
question 73. 

I agree to the proposals contained in questions 76 and 77. I consider the doc¬ 
trine of part-performanco is subversive of the provisions of the Transfer of Pro¬ 
perty Act as to creation of titles in immovable property. This was the view till 
reoontly held in all the courts. Men of different temperaments and even the same 
man in different moods may entertain diverse views in regard to this matter. I 
am on the whole inclined to prefer the stricter rule of the Transfer of Property 
Act as in the long run fostering the habit of embodying important transactions 
in writing. 

The solution of obligations created by a registered document only by a regis¬ 
tered document is an unnecessary innovation. 

I cannot assent to a special rule of registration for documents executed by marks- 
mon, as generally attestations will be secured in the case of such documents, 
and that is a sufficient mode of securing proof of their genuineness. 


Miscellaneous. 

Notwithstanding that benami transactions prove disastrous to the executants 
themselves, they show no sign of disappearance in India. Great injustice may 
be done by ignoring them at one stroke. This is the reason why I feel very 
reluctant to accept the suggestions in questions 66 and 81. 

I do not think the remedy suggested by question 82 for putting down frivolous 
suits can be accepted. 

I doubt if there is any need for a change in the law of champerty or mainten¬ 
ance as it obtains in India now. 


Mr. T. R. VENKATARAMA SASTRI, Advocate-General, Madras, 
called and examined on Tuesday, the 28th July 1924. 

Chair<mn. — Q. I see from the interesting paper you sent to us that you are 
not very hopeful that much good can be done on the lines of our questionnaire ? 

A. I mean that much of the delay that now exists is not likely to be solved by 
following the lines suggested in the questionnaire. 

Q. Then are there any aspects of the matter that you think we ought to consider 
which are not sufficiently attended to in these questions ? 

A. I cannot suggest anything apart from the matters referred to in the ques¬ 
tionnaire. I personally attach more importance perhaps to the personal or the 
human factors that are entailed in the matter of delay. 

Q. That is to say such things as supervision of officers or that more care should 
be taken in selecting them or some thing of that sort ? 
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A. Yes. 

Q • There is more to be done in that way than by changing the method of pro¬ 
cedure, etc.? 

A. I think so, but some changes might usefully be made. 

Q • I see you say in your paper that no change which does not otherwise strongly 
commend itself as just should be made merely in the hope that it might conduce to 
speedy disposal of cases. I am not quite sure whether this is a correct expression 
of your intention. I understand you do not believe in making any amendment 
that would be unjust merely for the purposes of expediting disposal. 

A. Certainly. 

Q. Now, with regard to the specific points that are dealt with in your paper- 
You point out that while .legal practitioners may be desirous of having reasonable 
disposal they cannot do so as they meet with great difficulty on the part of their 
clients. I suppose you will agree with me that specially the junior men who are 
not very successful find it very difficult to stand up to their clients ? 

A. I should perhaps say that not only the juniors but seniors also sometime* 
feel great difficulty because the matter has to be supplied by the client and unless 
the required matter is supplied to the lawyer he finds it very difficult to expedite- 

Q ■ Very often it goes much further than that. Lawyers are instructed some¬ 
times by their clients for the purpose of causing delay ? 

A. Yes. 

Q■ I think some thing ought to be done on the part of the bar to be a little 
more independent not merely towards the courts to which they usually are quite 
independent but particularly towards the clients ? 

A. tfes. 

Q. I see you say that in this province the subordinate establishment of courts 
is believed to be slack and in some eases suspected to be dishonest. Does that 
mean that the people who want execution petitions attended to or who take dates 
according to their convenience have to give gratifications to the subordinate 
officers ? 

A. That sometimes happens, but what I am thinking is this, that notices are 
not served properly. 

Q. You are thinking of the process-serving establishment then ? 

A. Yes, subordinate establishment that serves processes, etc. 

Q • You do not mean then the clerical staff of the courts ? 

A. That may be in some cases, but I did not think of it when I wrote the paper. 

Q. Now as regards the recruitment of district munsifs, do you think that 
their selection is made on the right principles ? 

A. Principles are all right. 

Q. I mean the care with which the selection is made ? 

A. In this province the selection is made by the High Court. 

Q. Do you know how they select I 

A. At one time the appointment was in the hands of one Judge—a senior 
Civilian Judge—and the other judges had to give him the names and he had to 
decide the matter finally but from some years past—I cannot exactly give the date, 
may bo about ten years or possibly more—the practice is that all the Judges sit 
together at a. meeting and select 30 or 40 names at a time and the Judge in charge 
of the appointments makes the appointment from amongst those selected by tie 
J udges. 

Dr. DeSouza. — Q. I suppose there are orders oi Government which preecjritw 
the manner in which selection of munsifs is to be made. Are you aware of any 
such papers ? ' 

A. I am not aware of these orders except that in the Legislative Conncn of 
this province a question was raised that sufficient attention is not paid to the claims 
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of different communities and the Law Member was asked to speak to the High 
Court Judges on the subject. 

Chairman. — Q. Are not the conditions for selection of district munsifs laid 
down by the High Court ? Are they not required to be of a certain standing ? 

A. They are required. 

Q. What is the standing ? 

A. I think three years’ practice at the bar before they apply. 

Mr. Justice Stuart. — Q. At what age ? 

A. 30 to 35. 

Q. As late as that ? 

A. Yes, but in these days it is 32. 

Q. Is that satisfactory ? When such a man has reached the age of 55 he will 
not get his full pension and there are no good prospects for him ? 

A. I also see the inconvenience. I certainly like the appointments to be made 
earlier. 

Q. One point I have not fully understood. Once a panel is made, is it then 
left absolutely in the discretion of that one judge to make the selection from that 
panel ? Suppose he has got 15 names, then do you mean to say that he can select 
any one he likes for the first vacancy and the remaining are left out altogether 1 

Chairman. —I think you are not quite sure about these facts. 

A. Yes. 

Dr. DeSouza. —What I understand is that a panel is made—say of 30—by all 
the judges of the High Court sitting together at a meeting and then it is handed 
over to the English judge. Now the English judge, has no discretion to select any 
one, but he proposes the names from that list as the time comes. 

Mr. Justice Stuart. —He has nothing to do with the qualifications. 

Dr. DeSouza. —No. 

Mr. Justice Stuart. — Q. Do these men get interviews ? 

A. I do not know. 

Q. Before thev select a man to this panel not a single judge has seen him ? 

A. That co not likely. Some of them are practitioners and most of them are 
known to the judges. A particular judge may suggest a particular name. 

Q. That will not be the case with outside practitioners ? 

A. Their applications are sent through the district judge. 

Q. That is merely what the district judge has got to say and the High Court 
judge knows nothing about them ? 

No reply. 

Sir T. Desilcachari. — Q .—How has the selection been of late—during the last 
seven or eight years ? 

A. My impression on the whole is that the older system was good. 

Q. Your impression on the w hole is that the later selections have not been so 
good as in previous years 1 

A. Yes. 

Chairman. —As regards subordinate judges, you think that they ought to be 
recruited by promotion from munsifs and that if a large number of them are re- 
oruited from the Bar, munsifs have not sufficient prospects. 

A. Yes. 

Q. In the same way, the district judges ought to be mostly appointed from the 
subordinate judges by merit and not by seniority ? 

A. Yes. 
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Q. You do not want to shut out all direct recruitment either from the Bar or 
from the Civil Service, but in your opinion the majority of them should be recruited 
by promotion, on merit, from the subordinate judges f 

A. Yes. 

Mr. Justice Stuart. — Q. What is the present number of subordinate judges who- 
are promoted as district judges ? 

Mr. C. V- Vistvanalh Saslri. —Four from the provincial service, three from the 
Bar, and eighteen from the Civil Service. 

Q. You would like to see that the number of provincial service men, who are 
promoted as district judges, should be raised t 

A. Yes. 

Chairman. —As regards recruitment to the High Court, you are against the rule 
of proportion, riz., one-third, as is given in the present Government of India Act 
and you think that the post of the Chief Justice should not be restricted to a bar¬ 
rister ? 

A. Yes. Possibly I may say that the Bar Committee has recommended the 
revision of the one-third proportion—this proportion for the Barristers is not 
necessary. 

Q. I think that there was some resolution in the Legislative Assembly at Delhi 
or Simla, on this subject. Now, as regards transfers, you do not think that there 
are too many transfers as far as you can see ? 

.1. That is my impression. 

Q. Transfers are made because they have to be made as a rule. Sometimes, 
you get unavoidable transfers ? 

,4. Apart from that there is a fair rule that, district munsifs are allowed to be 
in one place for three years and at the end of three years they are transferred. 

Q. Did you find lately that owing to leave, etc., the Government or the High 
Court have had to make transfers more frequently than before ? There is a very 
good rule but they are not always in a position to follow it. 

A. Yes, that is right. 

Q. You think that quarterly returns of the amount cf work done have, instead 
of doing good, lately done a good deal of harm, that is to sav, the judge looks to 
turning out good statistics. He takes small cases and disposes of some cl them, and 
does various other things ? 

A. 1 am for abolishing the returns entirely. 

Q. Of course one appreciates that, but you must have some control over the 
judge as to the quantity of work he docs 1 

A. 1 think there are other modes to see as to how much work is turned out, a* 
for instance supervision by the High Court. 

Q. Whatever the mode, you have to get some accurate figures. You must know 
what his pending file is in order to transfer some of the cases from his file. You 
cannot abolish the statistics ? 

A. Whoever is responsible for the sending of returns, at the end of vhe quartei 
his mental attitude naturally induces him to care only for statistics. 

Q. The mental attitude that induces him may be bad, but you cannot get rid 
of the statistical returns ? 

A. Yes, in some form that information will have to be supplied. 

Q. You point out that notwithstanding every assurance that the judge would 
not be judged from the mere figures, you cannot make him believe it. 

A. I think, notwithstanding an assurance that the number given in the return 
of disposals is not really the test of the quality, they rather suspect that it is 
necessary to look to the amount of work turned out, at the end cf tie quarter. 
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Mr. Justice Stuart. — Q. Is not that a fault of the inspecting officer. I have a 
certain amount of experience and it is nothing unusual for me to read the quarterly 
■returns. If I notice that you have only turned out so many cases but one of them 
is a very long case, I must congratulate you on having done it so welL If the 
inspecting officer looks in that way is there any harm ? 

A. No. 

Q. Then you have to correct the inspecting officer and not the returns. 

Chairman. — Q. I suppose the form in which the return is sometimes drafted is 
not very well drawn up. For example, if a man can in the last few days of the 
quarter deliver a judgment that has been hanging on far too long, it never comes 
in the return at all ? 

A. That is exactly the case. 

Q. As regards the form of statistics, it may be that the form in which statistics 
are required is sometime a temptation to the individual officer and that might be 
looked into and corrected if necessary ? 

A. Possibly. 

Dr. DeSouza. — Q. Would not the return be satisfactory if it shows cases pending 
more than a prescribed period and the reasons why these suits have been pending 
for such a long time ? The return may show cases pending over six months and 
the reasons for the same. 

A. I do not mind how the whole thing is devised, but the judge should not feel* 
at any particular stage of his work, that he should take more work and show so 
much disposal. This idea produces anxiety and affects the quality of the work 
he does. 

Mr. Rao. — Q. You mean the explanations that have to be submitted and not 
merely the returns 1 

A. Yes. 

Chairman. — Q. In fact when a case becomes explanatory—as we call it in Bengal 
—they begin to look at it and dispose of it sharply 1 

A. That is so. I may give, for example, a case in which a long time has elapsed 
before a judgment is ready for delivery. The case is sometimes posted for further 
argument. Possibly on the day on which it is posted there are no arguments, but 
that is done for showing that the judgment was delivered only fifteen days after 
the close of the trial and not after a very long time. 

Q. Have you ever known of cases dismissed ex parte and restored straightaway 
in order to be deemed completed for statistical purposes ? 

A. I have heard of such cases. 

Q. You suggest that the inspecting officers should take the local Bar into their 
confidence. That is to say, cither the district judge or the High Court Judge, 
whoever inspects the court in a district, it is a good thing to let it be known that 
the local Bar can come to him and they should be afforded every facility for meeting 
him and discussing things. Is that what you mean ? 

A. Yes. 

Q. Please tell me, have you any system by which particular districts are super¬ 
vised by particular High Court Judges ? 

A. I think there is no such system. That is my information. 

Q. Can you tell me whether the Judges of the High Court go and conduct personal 
inspections in the lower courts ? 

A. I think that was done several years ago once by Sir Leslie Miller. 

Q. Has there been any inspection since then ? 

A. I don’t think there was any inspection since then. 

Q. Apart from that, has it been tho tradition to make systematic inspection 
by Judges of the High Court here .' 
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A. No. 

Mr. Justice Stuart. — Q. You don’t try to work out a method aa is done in other 
provinces by which every district in the province is inspected by a High Court Judge- 
once in every three years ? 

A. I don’t think there is any such rule. 

Q. I am not particular about a rule. Sir Leslie Miller made some inspections- 
but you have no recollection of any other High Court judge having ever inspected 
any courts ? 

A. I think none has taken place since. 

Chairman. —As regards concentration of courts you don’t think that any further 
dispersal of courts should take place. 

A. There are some cases in which for the present courts of even different dis¬ 
tricts are centred in one place. For instance in Madura there are several of them 
concentrated now. A slight change in that respect may be made and I think it 
is in contemplation to do so. 

The idea that each place should have if possible one court and that should be 
within its jurisdiction is not an idea which need be worked in this province. 

Q. You think that in some places, for instance Madura, there may be room for 
further decentralisation, but generally you think not ? 

A. Yes. 

Q. You don’t think that further decentralisation would lead to greater expedi¬ 
tion ? 

A. No. 

Q. I see you say that a junior who is compelled to conduct a case may waste 
more time than it is worth and that it may be an economy of time to wait for the 
senior. 

A. Yes, sometimes. 

Q. Please tell me the position with regard to that. First of all, in an ordinary 
case, have you ever had as many as 5 vakils engaged on one side ? 

A. 1 think not. 

Q. At the most how many will there be ? 

.4. One in many cases, two in some cases, and rarely three. 

Q. In an ordinary case, where there are two, a senior and a junior, one appre¬ 
ciates that the client expects the senior to be there and conduct the case. In those 
cases, is the junior paid a proper fee or is the junior merely nominally engaged and. 
does all the money go to the senior ? 

Mr. C. V. Viswanatha Sastri. —The complaint among Madras juniors is that 
they get nothing for their work. 

Chairinan. — Q. I am not speaking of Madras itself or the central courts. I am 
thinking of the mofussil courts. Is the junior only nominally there or is he properly 
paid ? 

A. My impression is that he is a nominal junior in the case. My friend Mr. 
Viswanatha Sastri will be able to supply the information. He knows more than I do. 

Q. Do you think he gets paid something at least ? 

A. I think so. 

Q. Being paid something, is he as a rule present to conduct the case if the senior 
is not there ? 

A. I think it is more often the junior that works and the complaint is that he 
does all the work and is not sufficiently paid. I think that in those cases in which 
the judge insists upon going on with the case without waiting for the senior, the 
juniors do conduct the cases. 
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Q. If a court below insists that the case should go on and that it would not 
wait for the senior, what does the High Court do ? Is the lower court backed up 
by the High Court ? 

A. Certainly. 

Dr. DeSouza. — Q. Under the new system are the juniors paid proportionately 
or are they paid only starvation wages ? 

A. I can’t say there is any difference between the old and the new. If the 
system of making the junior go on with the case comes into vogue I think they must 
be paid adequately ; otherwise they would not undertake the engagement. 

Chairman. — Q. Let us come to the question of jurisdiction, if you please. First 
of all I understand you have got a system of village courts in Madras and you are 
a great deal in advance in this matter. I understand they have got concurrent 
jurisdiction up to Rs. 50 and then with the consent of the parties up to Rs. 200. 
I also understand that they have got no exclusive jurisdiction ? 

A. No. 

Q. Is there any revising authority or revisional authority over these village 
courts ? 

.4. I think the district munsifs have some kind of supervision over them. 

Q. Suppose a person brings a case of say Rs. 50 before a village court and it is 
not a proper case for it, can the district munsif transfer this case to his own file ? 
Can he interfere ? 

A. I do not remember whether he can interfere or not. 

Q. When the village court gives a decision can it be modified on revision by any 
body ? Does the district judge, or the district munsif or the subordinate 
judge or any body exercise revisional powers over village courts ? 

.4. I do not think any one of them can interfere. 

Q. Then if a plaintifi likes to bring lus case, say of Rs. 50, before a village court, 
the village court has got to try it and there is no one who can interfere with its 
decision ? 

A. No. But the High Court has the right to interfere, under section 115, or 
under the High Courts Act. 

Q. Now, your general opinion is that village courts do not seem to have com¬ 
manded confidence of the public and that resort to them has been meagre ? 

A. Yes. 

Q. But I understand that a vast mass of business has been done before village 
courts in this province and the work before district munsifs has been enormously 
reduced. May I request you to look into the report ? 

A. In fact when I wrote my paper that report was not with me. 

Q. They seem to have done a vast mass of work and have given great relief to 
district munsifs’ courts ? 

A. That report was not before me at that time. 

Q. You do not believe in sub-registrars being given civil jurisdiction ? 

A. No. 

Sir T. Deaikachari. — Q. Some of them are graduates ? 

A. Yes at present there are graduates, but latterly there have been appointments 
-of non-graduates. 

Q. You know perhaps that they try suits in connection with the registration 
of wills T 

A- Yes they do. 

Q. Awdthey genetally make enquiries with reference to the execution of 
-dbemnaoM*? 
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A. Yes they do, bat it struck me that they have no experience of trying suits in 
the presence of parties just as regular courts do. 

Chairman. — Q. Now, let us come to the more important class—your district 
raunsifs. I understand they trv suits up to Rs. 3,000 ? 

A. Yes. 

Q. And you think it may be raised to Rs. 4,000 ? 

A. Yes. 

Q. And then you suggest that subordinate judges should continue to have un¬ 
limited jurisdiction ? 

A. Yes. 

Q. Now, you think that appeals from subordinate judges to the district judge 
should be abolished and should lie to the High court ? 

A. Yes. 

Q. And that appeals from district munsifs should lie to the district judge and 
that he should have the power to transfer them to subordinate judges T 

A. That is the present rule. 

Q. I take it that the number of cases between Rs. 4,000 and Rs. 5,000 is not 
very large T 

A. I think so. 

Q. Of course if an appeal lies direct to the High Court on fact and law it is a 
better arrangement than an appeal lying first to the subordinate judge or district 
judge ? 

A. Yes. 

Q. Perhaps you think that every case that can be disposed of by one appeal 
should be disposed of by one appeal and the object should be to get rid, as much 
as possible, of these intermediate appeals 't 

A. Yes. 

Q. As regards small cases which are not under the Small Cause Courts Act, do 
you think our present method in India for dealing with this class of cases is at all 
satisfactory—the suit may be about a small piece of land ? 

A. I think there must be some substantial point of law if an appeal to the High 
Court is to be admitted. 

Q. That is what I want to know. Can you tell me how many appeals in 
this province are thrown out under Order 41, Rule 11 ? 

A. I think it is 25 per cent. Do you want the total number of institutions ? 

Q. I see 1,831 is the number of institutions in 1922. Now, can you tell me how- 
many out of them were thrown out under Order 41, Rule 11 T 

A. 362. 

Q. So the remainder is something like 1,469—I want to find out how many 
out of these were successful and how many were unsuccessful ? 

A. 486 were unsuccessful, 116 were modified, 80 were successful completely and 
7 were remanded. In 233 there was interference but in 486 there was no interfer¬ 
ence at all. 

Q. So it means that two out of three—were thrown out as useless so that in 486 
the respondent was brought before the court for no result whatsoever. Under our 
present system we accept the fact that we are going to be flooded with appeal* 
because the client cannot be made to understand that there is no appeal on fact. 
We accept that fact and put up a barrier under Order 41, Rule 11 and we get rid 
of a certain number of appeals which one must respectfully suppose to be quite 
hopeless. What I suggest is that we do not in that way get rid of quite enough. 
I think the number should be much larger. 486 appeals were not successful after 
they had passed the Rule 11 teat. It should he eons isle red whether in the htfenMs 
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of justice there should be a third hearing at the expense of the respondent with alf 
the attendant delay of a year and a half or more ? 

A. These cases are heard by two judges and considerable time is wasted. Some¬ 
times the hearing goes on till four o’clock. 

Q. Many of them are admitted or rejected ? 

A. Many of these cases are admitted. 

Q. If a case is heard under rule 11 and then it is admitted, do you not think 
that it will be to waste the time of the judge ? 

A. What at present I am thinking of is that if you devise any method by which 
these cases are very carefully scrutinized and then the respondents are brought 
before the court I do not think any time would be saved by doing this but no doubt 
there is this satisfaction that the respondent who if not brought before the court is 
saved from the trouble of coming by the careful scrutiny. 

Q. This is as regards simply taking more care in applying rule 11 but do you 
see any reason that in cases of small value the position should not be this? You 
have first of all a trial and then a first appeal; if you want a second appeal you 
ought to be required to show some special reason, some indication of importance or 
some important and specially difficult point of law or something of the sort and the 
second appeal should be by special leave. At present if there is a point of law which 
the court below may have decided right or wrong, the tendency is to admit the case 
under rule 11. 

A. But what the court is required to do is to arrive at a conclusion that primd 
facie there is need for further investigation. The attitude at present in this pro¬ 
vince is to scrutinize very carefully. 

Q. Looking from the point of view of the whole of India, as there are provinces 
where the results are much worse than in this province, do you think that there 
is any real objection either to alter Order 41, rule 11 or to make it clear that the 
court shall reject unless it thinks that the interests of justice demand a third hearing? 
Put in certain cases a limit say up to Rs. 500, and say that in such cases a second 
appeal should lie on points of law but by special permission. Do you think there 
is any objection to this principle ? 

A. Fixing the limit up to Rs. 500. 

Chairman. —Yes. 

A. I think such a rule may be made. I seo no objection in this. 

Q. One more difficulty about cases under the Suits Valuation Act. You get land 
cases which may be of a given value but the real value is something more than that 
and therefore one would like to provide that the value for the purposes of jurisdic¬ 
tion should correspond to the real value. But if in any case you cannot get them 
coincide completely then the fact that the property is not properly valued would 
give a reason for granting leave to appeal. It would not shut out an appeal if there 
was a case for appeal on the merits. 

A. Would it not be better perhaps, for this matter of second appeal, to fix the 
value at Rs. 500. 

Q. Can you give any reason why in Madras land cases should not always be 
valued for all purposes according to the real value ? Is there any difficulty in fixing 
the correct value ? 

A. I think this is done in order to avoid paying heavy court fees. 

Q. Do you think that any attempt to make a distinction between cases unde r 
Rs. 500 and cases over Rs. 500 would be defeated by constant disputes as to the 
value, whether it is above or below ? It is very much better to give people another 
second appeal than to have too much litigation about value between the parties 
at the beginning ? 

Mr. Venkatarama Sastri .-—In order to get over that difficulty I will push down 
this figure of five hundred to a sufficiently low figure. At present, my impression 
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is five times the revenue which is to he taken as the value of the land is at least 
one-fifth or even below the real value. If you have hundred rupees as the valua¬ 
tion of a land in a suit, it will correspond to no less than five hundred rupees 
worth of land. If it is fixed at hundred rupees valuation under the Court Fees 
Act, the property may be worth five hundred rupees or even one thousand rupees 

Q. You will fix five hundred in other cases, but in the case of land you will have 
it at one hundred and value in that way t 

A. Five hundred is the limit in all cases of small cause nature. So far as the 
other category is concerned if you say that you will draw a line for second appeals 
at one hundred rupees it will work to something like five hundred as the value of 
the property not to be subjected to second appeals. 

Q. There is a power to give a special value to every class of case that cannot 
be theoretically valued. Then the High Court can fix a figure. 

A. Yes that will work well. 

Mr. Justice Stuart. — Q. Would you super-add that second appeals will be 
allowed only with special leave f 

A. Yes. 

Q. I understood you to say that in certain suits, or suits for damages, under 
five hundred rupees, you would not allow second appeals at all, but above five 
hundred rupees only by special leave ? 

A. I think the question put to me by the Chairman was that in those cases in 
which there is no right of appeal, special leave may still be given having regard 
to the importance of the case. 

Chairman .—Exactly so. 

May I put to you another suggestion. Do you think it would be possible in any 
way to strengthen the first appellate court to enable us to do for the small cases 
-what we do for the large cases, i.e., give as good a trial as we can, and then give a 
very good appeal and finish the case there ? Do you think that it will be possible 
to take away first appeals from the district judges and put them in the hands of 
what may be called ‘ benches ’ of two specially selected subordinate judges, who 
would deal with nothing except these first appeals, and who would have the right 
to state a case on points of law to the High Court, whenever they think it necessary, 
and if- they differ ? Do you think it would be possible to deal with cases of 
small value—not of small cause nature—in that manner by giving a better 
first appeal, in the terms I mentioned, and then making it final ? 

A. There will be no appeal by special leave 1 

Q. No. But the bench will have the right to state a case on points of law, if 
they want to do so. 

A. I shall, myself, have no objection to such a course being adopted, but I do 
not think that it would satisfy the clients, for they will think that they have been 
shut out from the High Court. 

Mr. Justice Stuart. — Q. In the public interest we cannot allow unreasonable 
objections to prevail. I want to know from a lawyer of your experience whether it 
could be possible to have subordinate judges sufficiently competent to form suoh a 
benoh ? 

A. I do not see any difficulty in finding such a bench. 

Q. Their opinion will be absolutely sound in ordinary matters and in extraordi¬ 
nary matters they could be trusted to state a case to the High Court f 

A. Yes, but there should be a proper selection. I may say that the suggestion 
seemed to me a novel one. 

Chairman .—It is not novel. As a matter of fact in the eighties the Government 
of India had a mind to introduce it in the Punjab and in Bengal. Only they intro¬ 
duced that system in a bad way and that was not a system of specially selected 
senior subordinate judges. They had only, what they called, divisional fudges 
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At one time the Government of India and the Home Government did commit them¬ 
selves to it. 

A. I meant that it was novel to me. 

Sir T. Desikachari .— You were saying that there are considerable practical 
difficulties in this province of making a proper selection, having regard to present 
conditions. 

.4. I said that it would be possible to find efficient material to constitute such 
a bench. 

Dr. DeSouza. —You take the condition of things as they are at present. You 
take the state of feelings among the different communities here as they are at 
present. You take the reputation of the sub-judges at present. Having all these 
facts in view, as a practical man do you consider that the proposition that is now 
put forward is practicable ? 

.4. There will be considerable difficulty with regard to my province. 

Mr. Justice Stuart. —There are difficulties with regard to everything. 

A. The difficulty that I suggest must, from a practical point of view, be con¬ 
sidered insuperable. 

Chairman. —I understand that the difficulty you are really speaking of is the 
difficulty that arises between the Brahmin and the non-Brahmin. I mean that 
would be a question which would, you think, seriously affect the practicability of 
this proposal. 

A. Yes. In addition to that a number of benches will have to be constituted. 

Mr. Justice Stuart. — Q. If you make up your mind that such a bench could do 
the work, then somebody who knows the province has got to see carefully how the 
different places could be grouped so as to give to such bench a reasonable amount 
of work and how many such groupings could be made. If it turns out that there 
would be increase of expense after taking into account the amount of work that 
might be saved to the High Court, then it is up to somebody to make up his mind 
whether the improvement is worth the extra money. 

A. There is one other matter. I am not sure that it would reduce the number 
of judges that will have to work in the High Court. 

Q. You have noted they would have only to decide cases of disagreement and 
the cases which are referred to them on special points of law ? 

.4. Yes. You would not save a judge or two at all in the High Court by taking 
this course. There are the arrears, the amount of work that have to be done and 
the human material that you have got. 

Q. The reduction might not come at once. 

A. I think the calculation of the amount of work might perhaps not turn out 
to be exactly correct. 

Chairman. — Q. In the mofussil courts do you think there is any real difficulty 
in insisting upon cases being heard de die in diem — that is to say that when a judge 
begins to hear a case, he will go on with that case until he finishes it, unless for some 
special reason there has to be an adjournment to hear one witness or whatever it 
may be ? Do you think it is impossible to cure the habit of judges taking a case 
for two days and then adjourning it for months and then take another case for 
two days and adjourn it for months and so on ? Don’t you think it possible to put 
a stop to this practice of trying cases piecemeal as they sometimes do now ? 

A. I don’t think it would bo impossible. But it will take time to get into prac¬ 
tical working order. 

Q. There is no reason, in your opinion, why both the clients and the courts 
should not bo told that that is what they aro expected to do, unless there are 
proper reasons to the contrary. 

A. I mean so far as the High Court is concerned, appeals are posted and taken 
up in a certain order and disposed of. Until the previous case is disposed of, the 
next case is not taken up except in cases of emergency. In the mofussil, appeals 
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are posted to a particular date and if any appeal is not taken up on that date, it 
will be adjourned to a convenient date a month later. 

Q. Don’t you think that piecemeal arguments of an appeal must be most un¬ 
satisfactory from the bar’s point of view T 

A. I mean to say that if the case is taken up, it will be argued and if not, it will 
have to be adjourned to some other date. Even in cases where arguments Vr# 
begun it sometimes happens that cases have to be adjourned, because there are 
things which can’t wait. 

Q. What we want is that there should be a list of appeals and everybody should 
know that his case is on the top and that it will be the next to come on. 

A. I have seen no difficulty so far as appeals are concerned. But with refer¬ 
ence to suits what happens at present is that the case is adjourned if it is taken up 
and not disposed of on that date. 

Q. The Code requires that when caseB are onoe begun the trial should go on 
from day to day until it is disposed of. Do you think any real attempt is made in 
the subordinate courts to comply with that ? 

A. In this province it generally goes on from day to day if a case is taken up. 

Q. Do you find that that is the usual rule ? 

A. I don’t say that it is invariably so. 

Mr. Justice Stuart. — Q. There are occasions when you can’t do that. But do 
most of tho officers make a genuine attempt to do that ? 

A. I can only speak to a matter of that kind from my impression. Some judges 
do and some judges do not. 

Dr. De.Sou.za. — Q. I find the total number of working days in Madras for district 
and subordinate courts is 221 days. I think in similar courts in other provinces 
that we have visited so far, the number is 255 ; and the reason for that is, I under¬ 
stand to be, that in Madras the subordinate courts and district courts have a vaca¬ 
tion of 2 months while in other provinces we have so far visited the vacation is only 
one month. Is there any special reason in your opinion why the Madras courts 
should have 2 months’ vacation ? 

A. I do not see any special reason. 

Dr. DeSouza. — Q. Is there any reason why the judiciary of Madras should get 
two months’ vacation and the judiciary of other provinces get only one month ? 

A. I do not claim any special position for Madras. I may tell you that the 
subordinate judiciary is very heavily worked here. I think evon with two months’ 
vacation some members of the judiciary cannot keep good health. 

Mr. Justice Stuart. — Q. Do you not think that even in the interests of their 
health two months’ vacation is too long ? 

A. With these two months I still find many people breaking down. 

Q. Do you get the same number of breaks-down here as in other provinces ? 

A. I cannot compare because I do not know the conditions of other provinces. 

Q. There are not only breaks-down in health, but in some cases loss of life ? 

A. I know nothing of other provinces. 

Mr. Rao. — Q. I want to ask you a few questions. You said at the outset 
that the selection of district munsifs of late has not been so good as before t 
May I know what equipment you consider satisfactory for suitable selection ? 
What kind of training do you think the candidate should have previous to his 
appointment as district munsif ? 

A. I cannot suggest anything. 

Q. What kind of work has the district munsif to do ? 

A. Original work. 

Q. So I think you will agree with me that some kind of experience on the Original 
Side would be useful ? 
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A. Yes. I oertainly agree that experience on the Original Side should be one of 
the qualifications. 

Q. But you said that there was some deterioration of late—has it any reference 
to this factor or to any other factor ? 

A. I cannot say that it has any reference to that factor. I think it all depends 
updh the care with which the selection is made. If you insist upon a certain amount 
of practioe on the Original Side as a necessary qualification for the appointment 
of district munsifs, I do not think you will be able to select a sufficient number. 

Q. Do you think two or three years’ practice on the Appellate Side would be a 
good equipment for the post of district munsifs ? 

A. I do not think people practising on the Appellate Side have proved a failure. 

Q. I am speaking of juniors only. I am not speaking of those people who have- 
put in longer practice ? 

A. I am talking of people of five or seven years’ practice. An intelligent young, 
man with practice on the Appellate Side will not take much time to learn the work 
which a district munsif is required to do. I know that many people who have- 
practised on the Appellate Side have worked quite satisfactorily. 

Q. With regard to benches of two subordinate judges hearing appeals is it not 
a fact that in most of the districts there are two subordinate judges ? 

A. Yes in many places there are two subordinate judges. I can think of Madura,- 
Tinnevelly, Triohinopoly and Coimbatore. 

Q. I thought you had some objection to a bench of two subordinate judges 
hearing first appeals ? 

A. I did not object to it at all. 

Q. You said provided we could get proper persons ? 

A. I said proper persons could be bad and that there was no difficulty in getting 
oompetent men in this province. 

Q. I am sorry I mistook your answer. 

A. That is all right. 

Q. Now as regards second appeals, at present there is no second appeal on facts' 
even where the first appellate court has reversed the judgment of the trial court. 
Does that contribute to any extent to an increased filing of second appeals ? 

A. Yes. 

Q. Is that a material factor ? 

A. Yes, that is a’material factor. 

Q. Would your recommendations in regard to curtailment of rights of second 
appeals be subject to this circumstance 1 

A. Certainly. 

Mr. Justice Stuart .—That is already done in Burma. If the first appellate 
oourt reverses the trial court, a second appeal lies on facts. 

A. In some cases I may sav the feeling is that probably the appellate court is 
not quite capable of dealing with the matter, while in some cases it is suggested 
that a second appeal ought to be admitted, if possible, to establish the decision of 
the first court. 

Q. Do you agree that in the case of concurrent judgments there will be no harm 
in restricting the right of second appeal ? 

A. Yes, I agree. 

< 3 . But supposing the judgment is reversed by the first appellate court would 
you not place some kind of restriction on the right of second appeal ? 

A. I have suggested in my memorandum that where there is reversal of judgment- 
there should be a second appeal. 
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Q, In one province in India there used to be the rule that no second appeal 
■should lie from concurrent decisions, but only on reversal, but it was given up 
because it was found not to work well. 

A. I did not know that. 


Mr. C. V. ANANTAKRISHNA AYYAR, Government Pleader, Madras. 

Written Statement. 


1. (a) First appeals.1 year. 

Second appeals ........ 9 months. 

Miscellaneous appeals . . . . . . . 6 ,, 

On glancing through the pages of Indian Law Reports, Madras scries Vol. I, 
I find that several contested first appeals and second appeals were disposed of by 
the High Court in the very year in which they were preferred. Similarly on going 
through the sixth volume of the Madras series, I find materials from which practi¬ 
cally tlie same inference may be drawn though it would seem (to be more exact) 
that the appeals disposed of in 1882 were pending for a little longer period than 
those disposed of in 1875. The cases reported in Vol. XVI took a little more time 
for disposal than those in 1882. 

On the whole I am of opinion that the period reasonably required for disposing 
of a contested first appeal in Madras is about one year—for a second appeal about 
nine months—and for miscellaneous appeals about six months. 

2 and 3. The period actually taken now for disposal of many such cases exceeds 
what I consider to be the reasonable limit in such cases. The suggestions made 
by rue below would, I think, tend to somewhat shorten the period during whioh 
oivil proceedings are now pending. 

4. If recruitment of the different grades of judicial officers mentioned in the 
question be made to a larger extent than it is now from the Bar, I think it will help 
In speeding up proceedings. 

5. I do not think that any special training is necessary for distriot munsifs ; 
but I would suggest that before taking independent charge of any station they 
should be given by the district judge or senior subordinate judges such instruc¬ 
tions relating to office management and maintaining proper registers, etc., as would 
help them to become familiar with the same from the very beginning of their career. 
This need not take any appreciable time. A few days experience in these matters 
will stand the newly appointed judicial officers in very good stead. 

6. The district munsifs are, I understand, as a general rule, not allowed to 
be in charge of the same court for more than three years. I would substitute five 
ye.*r3 for three years in their case. The same rule may be observed in the case of 
-subordinate judges and district judges also. 

7. I have reasons to think that setting up amount of work done by an officer 
as the standard of efficiency is on the whole undesirable. The quality of work 
turned out by them as judged by the appeal test and otherwise, regularity in 
attending oourts and judicial habits brought to bear upon their work, and other 
similar considerations should also be taken into account. More frequent inspections 
by superior officers would also enable the authorities to form a more or less 
correct opinion about the efficiency of the subordinate officers. 

8. No. 

9 and 10. I am for raising the small cause jurisdiction of all district munsifs to 
Rs. 200 and of all subordinate judges hnd district judges to Rs. 500. In Madras, 
I understand, all subordinate judges have small cause jurisdiction up to Rs. 500. 
I am also for abolishing all Letters Patent appeals in all proceedings in suits of the 



26 


nature cognizable by courts of small causes when the amount or value of the subject 
matter of the suit does not exceed Rs. 1,000. In such cases, the decision 
by one judge of the High Court should not be open to appeal under the Letters 
Patent of the High Court. 

12 and 13. I am for transferring from the district judge to the subordinate 
judge the following kinds of miscellaneous work :—(1) Land acquisition references, 
(2) succession certificate proceedings, (3) applications under the Guardian and Wards 
Act (Probate proceedings) and (4) appeals from these proceedings should lie directly 
to the High Court as they would be if the district judge himself disposed of the same. 
To this extent, I would invest all subordinate judges with additional powers. I 
am not for investing district munsifs with jurisdiction in any of the four matters 
above mentioned at present. I am anxious to preserve intact the right of first 
appeal to the High Court as the same exists now. 

IS. I am not for allowing any mortgage suits or suits relating to partnership to 
be dealt with by small cause courts. Mortgage suits are generally of a complicated 
nature, and though suits relating to partnership are generally less complicated 
than mortgage suits, yet, I am of opinion, that both these classes of suits ore com - 
plicated enough. I am not therefore for allowing them to be disposed of by courts 
of small causes lam also for conferring jurisdiction on district munsifs to try 
all suits under the Estates Land Act. Such suits are now tried by revenue courts 
(Deputy Collectors) and I think that it is time that district munsifs are given 
jurisdiction to try such suits. 

17. I am not for investing sub-registrars with jurisdiction to try any classes 
of cases now disposed of only by civil courts. Though I have reason to think that 
as a class sub-registrars in the Madras Presidency have proved themselves to be 
responsible and conscientious officers of the Government, they are wanting in 
judicial training and have generally no judicial out look. The limited work of a 
quaai judicial nature in connection with registration of documents which they do 
at present does not I think equip them with enough judicial training to give 
confidence to the public, if any classes of civil suits are transferred to them for trial 
and disposal. 

18 and 10. Vide my answer to questions 9 and 10. I would also abolish the 
distinction between preliminary and final decrees mentioned in the present Civil 
Procedure Code and give a right of appeal only from the final decree. As men¬ 
tioned above, I would abolish the right of Letters Patent appeal from suits of a 
small cause nature where the valuation of the original suit does not exceed 
Rs. 1,000. Even at present there is no Letters Patent appeal from orders passed 
revision, in Madras. 

20. I do not think that very many frivolous second appeals are filed in the High 
Court. Landed property and other interests in land are so much valued by people 
that I am for preserving the existing right of second appeals in suits relating to 
immovable property, whatever be the valuation. I should like to mention that 
valuation in suits relating to immovable property is generally at so many times 
the yearly revenue payable or the yearly income from the same ; and such notional 
valuation does not ordinarily bear any real proportion to the actual market value 
of the property. 

21. I do not agree to the suggestion that an appellant should be compelled to 
deposit in full the decretal amount before the second appeal is allowed to be filed. 
I would however suggest that where immovable property is not furnished as secu¬ 
rity no stay of execution of the decree should be ordered unless the decretal amount 
is deposited as a condition precedent to the order. 

23. I am not for curtailing the right of application in revision to the High Court. 
It has got a very salutary effect in regularising the proceedings of the lower courts 
and it is a very valued power which the High Court should possess. In cases of 
revision under the Provincial Small Cause Courts Aot, applications for stay of execu¬ 
tion of decrees of lower courts should not be ordered unless the decree amount is 
deposited in court. In such cases the successful party may always be given the 
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option to draw the amount, on furnishing proper security. But I am not for direct¬ 
ing the decree amount to be deposited in court before a revision petition oan be 
presented. Xor am I for enacting that no revision petition under section 1 \Jo 
should lie against such interlocutory orders as could be attacked in an appeal against 
the decree in the suit. As a matter of practioe, the High Court does not ordinarily 
interfere in revision against such interlocutory orders. But when it does interfere, 
it does so only to prevent unnecessary waste of judicial time and to save obvious 
inconvenience and loss to the parties. On the contrary, I would suggest that In 
eases where the appeal against the decree in the suit would be heard by two judges 
of the High Court, the revision petition also (against such interlocutory orders) 
should be heard by two judges. Otherwise the whole proceedings run the risk of 
being upset by the two judges hearing the final appeal against the decree passed in 
the suit. In practice there would not be many such revision petitions and the extra 
time taken by 2 judges in such matters will not be much. 

24. In the trial of original suits I would suggest the following course :— 

In the first week of every month the presiding officers should in consultation with 
the pleaders appearing in the cases ascertain which suits are ripe for hearing and 
the time each suit is likely to take (approximately) and then to frame a list of such 
cases to be heard—say three weeks thence. A list of such cases should be affixed 
to the notice board of the court. Thus the parties get intimation in time thjkt 
such and such suits would be taken up for bearing on such and such dates, or at 
near the said dates as possible. They could have their witnesses, etc., ready, and 
if the court sticks to its programme and regularly proceeds to try the said suits in 
this order, day after day till the trial is over, very great delay and inconvenience 
could be avoided. By experience gained in a short time the court would be able 
to correctly gauge the number of days the trial of each case is likely to take up and. 
impress on the parties in a practical way the necessity on their part to be ready. 
I am of opinion that the procedure adopted by some courts of taking up several 
original suits the same day, examining a witness or two in each and then of ad¬ 
journing each one of the suits for further oral evidence to a distant date tends great¬ 
ly to delay the disposal of suits ; such practice gives a premium, so to speak, to 
the parties never being ready with their witnesses and accounts for the inordinate 
length to whioh the deposition of several witnesses run in such cases— not to speak, 
of new explanations being brought forward by witnesses to explain prior state¬ 
ments and also of fresh witnesses being cited the longer the trial of the suit is pend¬ 
ing. Examination of witnesses day after day and finishing the trial of a suit when 
once begun will greatly assist the early disposal of suits. In fact if trial courts make 
proper use of the provisions of Orders 10, 11 and 12, Civil Procedure Code and take 
care to understand the pleadings and themselves draft (or dictate) the issues framed: 
for trial, much delay could be avoided in the disposal of suits. The practice obtain¬ 
ing in some courts of accepting on block the issues framed by the pleaders of the- 
parties and not even opening the pleadings (plaint and written statements) in the: 
case is objectionable. 

Whenever possible and in stations where there are additional subordinate judges,, 
trial of small cause suits should, I think, with advantage be entrusted to a parti¬ 
cular sub-judge so that the other sub-judge would be interrupted as little as pos¬ 
sible in the trial of original suits by him day after day. Whenever it is found not 
feasible to do so, I would suggest that small cause suits should be posted for trial 
in particular weeks in the month—say the first week or the last week (just as ses¬ 
sions cases are posted in the district and sessions courts). This would permit the 
subordinate judge disposing of small cause suits regularly at the same time not 
interfering with the proper disposal of original suits. As things now' stand original 
suits have to be adjourned in the middle of the examination of a witness because 
the next day or two happen to be small cause days. 

25 and 28. Service of process on the defendants and witnesses is a matter con¬ 
cerning which very great improvement could be effected. I am not for the applica¬ 
tion of the procedure prescribed under section 106 of the Transfer of Property Act 
to-civil suits, having regard to the conditions prevailing in this presidency. Adop- 
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-tion of the procedure prescribed by section 106 of the Transfer of Property Act is, 
it seems to me, sure to bring with it serious complications. The first step so far 
as the defendant is concerned is to serve him with a capy of the plaint and if a notice 
Bigned by or on behalf of the plaintiff and tendered to the defendant or to a member 
of his family or servant is considered sufficient service, the court will find a lot of 
difficulty in ascertaining the exact facts and in deciding whether there was proper 
service. We must not forget that a very large majority of our population is still 
'illiterate and the courts are not likely to place implicit reliance on affidavits of 
service sworn to by private agents of the parties. I am not therefore for the sub¬ 
stitution—at present—of the procedure prescribed by section 106 of the Transfer 
-of Property Act, except in the town of Madras where probably the matter stands 
on a different footing. I am for effecting service of notices and processes issued by 
courts by means of their own officers whenever possible. There is the obvious 
advantage of these process-servers being in every way subordinate to the presiding 
officer of the court who has got full jurisdiction over him and who could deal with 
him in case of misdemeanour in the best way he deserves. Village officers are not 
■under the control of the court in the way the process-server of the court is. The 
inevitable party faction exists in very many villages; the village official invariably 
belongs to one of the two factions. I therefore suggest that the service of notices 
by the process peons of the court should be continued. Their pay, prospects should 
be somewhat improved and greater care taken in their selection. Again, when it 
is known to the plaintiff (either personally or from records) that the defendant has 
two residences and that he is likely to be residing at one of such places, (for example, 
where he has got two places of business in two distant places or a house in one village 
and a place of business in another) in such cases the plaintiff should even in the first 
instance be compelled to take out summons to both the said addresses. Xo doubt 
it may in some cases turn out to be an unnecessary precaution and a waste of a 
few annas, but the rule is likely to work satisfactorily in the long run. Similarly 
in the case of summons to the witnesses where the above state of circumstances 
exists, it should be made obligatory on the party to take out summons in duplicate 
to both the addresses. The small extra expense incurred in following the above 
suggestion may be made costs in the cause. If the first notice to a party is returned 
unserved, then, unless the court directs otherwise, I would suggest that service 
should be effected by means of the post office, the notice being sent per registered 
post pre-paid for acknowledgment. In cases of appeals and revision petitions 
against interlocutory orders in pending suits, I am for serving notices on the plea¬ 
ders of the trial court who represent the parties in the pending suit there. If any 
party did not appear in the original court he should not ordinarily be entitled to 
notice of appeals or revision petitions from interlocutory orders in pending suits. 

31. Please see my answer to question 24. 

The presiding officer should be directed to frame the issues himself and write 
them in his own hand or dictate the same to the shorthand writer, in which latter 
case he should specially certify that the issues were taken down to his dictation. 
The practice seems to be prevalent in some courts of the pleaders of the parties 
framing issues and handing over the issue paper to the judge who without bestow¬ 
ing any attention on the matter or caring to know about the pleadings in the case 
bodily accepts the same. The result is obvious that the presiding officer has lost 
the opportunity of acquainting himself with the pleadings in the case and to form 
independent opinion of his own as to the exact points on which the parties are at 
conflict. He could have easily ascertained what the material documents bearing 
on the case are and on what points only oral evidence is needed. Parties could be 
easily made to admit facts or documents, and the scope of the trial could be limited 
to the narrowest compass. A few minutes spent at the first hearing in the circum¬ 
stances would save a lot of time of the court and remove from the parties the tempta¬ 
tion to drag on the case unnecessarily- Courts of appeal and superior officers on 
inspection duty should be impressed with the importance of seeing that the trial 
courts do act up to the spirit of the procedure prescribed by law. 

34. Vide answer to questions 24 and 25. 
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36. I am not in favour of substituting affidavits for oral evidenoe in the casts- * 
mentioned. It is very desirable in eases where the law provides no appeal that 
the judge should have opportunities to see the witnesses who give evidence. It is all' 
the more necessary in cases such as enquiries into claims and proceedings for remov¬ 
ing obstruction to delivery of property in execution that the court should see the 
witnesses and the witnesses are’subjected to cross-examination. Unless such matters 
are properly disposed of, the orders would be contested by a regular suit which the 
law allows. Examination by the court of the persons concerned in the first instance 
would be of very great use for obviating the necessity of tiling original suits in 
many such cases and in all cases would substantially help the court in arriving at 

a correct conclusion ultimately. 

37. I am not for fixing any time limit as suggested. The matter will depend"' 
upon the circumstances of each particular case and the fixing of time limit would 
probably result in failure of justice in many cases. 

39. The principle of representation in such cases is even now well understood, 
but to avoid future risks all members of a Mitakshara family and of a Malabar 
Tarwad are in most cases at present made parties to suits and proceedings. This ■ 
procedure is cumbersome and involves great delay and expense. It is not unusual: 
to find more than 100 respondents in some of the appeals coming from Malabar.- 
It takes a lot of time to serve all these, and in practice only the karnavan or senior 
members take active part in the case. 1 would suggest that in such cases- 
besides the loarta or the managing member of the Mitakshara family, the senior 
co-parcener who would be the next barta or manager should also be made a party 
to the suit. I am also for making the eldest son of a debtor a party to such suit 
where the debt sued for could be impugned as having been incurred for illegal or 
immoral purposes. In the case of the Malabar Tarwad also, I would make the ■ 
senior anauthravan and the senior female of the Tarwad as parties in addition to 
the karnavan. In the case of both the Mitakshara family and the Malabar 
Tarwad I would also suggest the additional precaution of a copy of the notice or 
other process being affixed to the usual family or Tarwad house. 

41. Delay is caused by the difficulty of appointing a proper guardian ad litem. 

I think there is much to recommend the suggestion made in the latter part of the 
question that the plaintiff should be made to name a plurality of names of possible 
guardians, but I would limit the issue of notice to three or four persons at a time.. 

43. Occasionally it is true that one does come across judgments which are un¬ 
duly long, but sueh instances are rare. Many' judgments on the other hand are 
unduly short and consequently the appellate authority has to reverse the same and 
remand the case for fresh disposal. I am therefore, of opinion that it is not ex¬ 
pedient to lay down any rules as regards the length of judgments. Of course it is 
open to appellate courts to correct the tendency, if any, of any particular judicial 
officer to be too verbose and to write unduly long judgments out of proportion to 
the importance and necessity of the case. 

46. Vide my answer to questions 24 and 25. 

47. Ordinarily I would insist that the application for the examination of wit¬ 
nesses on commission should be made before the date first fixed for the recording 
of oral evidence by the court. The practice of issuing commission for the examin¬ 
ation of witnesses to persons other than practising pleaders should be put an end 
to. I am not for adding to the existing pow'ers of commissioners. 

48. I do not think that the proposed safeguards of insisting upon an affidavit 
or increasing the dav costs are likely to be really effective in speeding up work— 
very often parties agree to mutual applications for adjournments, the understand¬ 
ing being that the one side would not object to any future applications for adjourn¬ 
ment made by the other side. The responsible duty of granting adjournments 
should rest with the court and the presiding officer should be made to feel that the 
responsibility rests solely on him, and he is responsible for the proper exercise there¬ 
of. 
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49. Vide answer to questions 24 and 25. Appellate courts and officers on inspec¬ 
tion duty should be impressed with the necessity of bringing to the notice of any 
subordinate officer who is found lax in following the rule. 

51. Yes. In the ‘ list of ready cases ’ to be prepared by the court as suggested 
in my answer to questions 24 and 25, I will give priority to commercial suits. 

53. I see no objection in the extension of the principle of section 21, Civil 
Procedure Code, to proceedings in execution. 

64. I am also in favour of investing courts to which a decree is transferred for 
•execution with the powers mentioned in the question. But I would add the qualifi¬ 
cation that the court to which the decree is so transferred for execution is not a 
•court of inferior grade. It is possible that a decree of a subordinate court may be 
•transferred to a district munsif’s court for execution and in such cases I am not 
for investing such inferior court with these powers. 

The Madras view is that the provisions laying down limits of pecuniary jurisdic¬ 
tion of courts apply only to trial of suits, and not for execution of decrees ; and 
•consequently in Madras, district munsifs could execute decrees passed by sub- 
courts for (say) Rs. 7,000 though district munsifs could not try original suits, the 
valuation of which exceeds Rs. 3,000—see I. L. R. VII Madras. 397—I. L. R. 
XVII Madras 309. 

55. I see no objection to the course suggested in question 55. 

56. I am not for changing the various periods of limitation mentioned in the 
question, nor am I for altering the starting point from the date of the last applica¬ 
tion to the date of the last order on the last application. The question as to what 
is the last order is sure to raise a lot of controversy. I am not in favour of the sug¬ 
gestion that it shall not be necessary for a decree holder to apply every three years, 
but I am in favour of removing the necessity which at present exists of his having 
to apply once a year on penalty of having to issue notice otherwise. 

58. I anticipate that difficulties will crop up even with the safeguards proposed 
in question 58. Payment into court should be encouraged as the same puts an end 
to all further disputes and only such payments outside court should be recognised 
as are evidenced by the signature of the vakil of the decree holder or by a registered 
receipt granted by the decree holder. I would not be satisfied with evidence of 
the signature of the decree holder as the bulk of the population of the presidency 
is illiterate and a fairly large number know only to write their names. A uniform 
low fee of say 8 annas or one rupee could be declared to be leviable by the sub-regis¬ 
trar to register receipts evidencing payment of decree debts and he should be directed 
after registration to send the receipt direct to court so that the necessary remarks 
might be made in the court’s register about the fact of satisfaction of decrees. I 
may mention here that registration officers have even now orders that when deeds 
of transfer relating to immovable property are registered by them, they should take 
the written consent of parties with reference to transfer of patta to the name of the 
purchaser and transmit the same to the tahsildar—a course found to be necessary 
to keep the village accounts up to date and in the names of real owners—and to 
have paitae in the name of proper persons. Similarly, the suggestion that the 
receipts evidencing the discharge of decree debts by payments out of court should 
be registered by the sub registrar (in cases where the decree holder’s vakil does not 
sign the receipt) and that the registrar should forward the receipts to court is not an 
entirely novel or a revolutionary one. 

59. I see no objection to allowing the transfer of a decree to have execution as 
suggested. But I am not for deleting the second proviso to rule 16 of order 21. 

60. I am for reserving to the court the discretion to refuse execution at the same 
time against the person and property of judgment debtor. Particular cases may 
arise which may call for the exercise of such discretion on the part of the court. I 
am not for the deletion of Order 21, rule 21. 

61. I am for deleting clause (a) of Order 21, pde 22 as to issue of notice when 
more than one year has elapsed from the date of decree. But I think that before 
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execution is ordered, the legal representative should have notice of the existenoe 
■of the decree and of the application to execute it. It is possible that legal repre¬ 
sentatives may not in some cases have any knowledge of the existence of the decree 
at all. It seems to be therefore proper that, before execution is ordered, the legal 
representative should have notice. 

62. I think that a sweeping provision that there shall be no interim stay in the 
■case of money decrees may sometimes work hardship. The executing court should 
be given discretion on proper security being furnished to allow the judgment debtor 
time to apply to the appellate court for an order staying execution. The appellate 
court should ordinarily direct the judgment debtor in case of money decrees to 
deposit the decree amount within a particular time and Bhould accept security of 
immovable property, only in exceptional cases. I should like to mention here 
that in cases of appeals from money decrees, the appellate court is really flooded with 
■applications for orders that the decree holder should be allowed to draw out moneys If 
deposited by the debtor in such cases only on furnishing necessary security. Courts 
which pass money decrees may as well be given power to pass such orders in cases 
■of money decrees when the amount is deposited by judgment debtor. It was ob¬ 
served by Sir James Colville in delivering the judgment of the privy council in the 
<case reported in 14 Moores Indian appeals 605 at page 612—“ The difficulties of a 
litigant in India begin when he has obtained a decree.” Consequently all attempts 
to simplify proceedings in execution and expedite the reaping of the fruits of the 
decree would be welcome. Of course the court should see that the judgment debtor 
is not really unnecessarily prejudiced, and that his interests are not sacrificed, 
where the same could be protected. I do not see any necessity for special notices 
in different stages of execution proceedings in the case of money decrees, sought to 
be executed by the sale of immovable properties. I think it will be quite enough 
if the judgment debtors are given notice at the beginning of execution proceedings 
and I am for giving that notice to the judgment debtor personally and not through 
Ihis pleader in suit. A pleader who appeared for the judgment debtor in the suit 
may no doubt have authority to represent him in execution, if he chose to do so. 
But in practice, unless subsequently instructed by the judgment debtor after de- 
■cree, such pleader takes no real interest in the matter and any notice of the execu¬ 
tion proceedings served upon such pleaders should not be considered to be proper 
-service on the judgment debtor. Of course if the pleader is instructed after the 
decree in connection with the execution matter, he muBt be taken to represent the 
judgment debtor in all subsequent stages of the execution proceedings. Any order 
passed in the usual course should then be held binding on the judgment debtor. 
Even if the judgment debtor did not appear in the suit at all, I think notice of the 
•execution petition should be served on him. The said notice should inform him 
■that all further steps necessary to complete execution would be taken without any 
further notice to him and that he takes the risk in not appearing in proper time to 
.take care of his interests. 

64. No doubt proclamation of sale is an important step in connection with the 
sale of immovable property, but for reasons mentioned in my answer to question 
"No. 61, I think that notice "to »the judgment debtor at the beginning of execution 
(proceedings is enough. If after that he does not care to trouble himself about the 
matter, I do not know whether sending him a copy of the proclamation of sale is 
likely to stir him up. If he is anxious, he could gather the contents of the proclama¬ 
tion from the copy affixed to the Immovable property sought to be sold or to the 
court house. I see no reason why writ* of attachment and sale proclamation should 
-not issue simultaneously. As mentioned already, I am not in favour of the rule 
that notice of the execution petition Should be served on the pleader, who appeared 
for him in the suit—much less codld refusal by such a pleader to receive such notices 
be held as tantamount to refused 'by the party. 

■65i As mentioned in my answer to questions 24 and 25, I do not approve of the 
.system of execution of arrest warrants by village officials. I would entrust execu¬ 
tion of arrest warrants only to the subordinate officers of the court over whom it 
has plenary jurisdiction, 

■yoL. hi. f 
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66. In simple mortgage suits I am not in favour of passing two decrees—pre¬ 
liminary and final—nor am I for a separate personal decree to be passed after the 
security is exhausted. All these matters should be disposed of (as was the practice 
before the present Civil Procedure Code) by one decree, by whatever name 
called. 

67. Cases frequently arise where the judgment debtor moves the appellate court 
after great delay and the appellate court sometimes passes ex parte orders staying 
execution proceedings pending in the lower court. The result often is that all 
proceedings taken in execution in advertising the properties for sale, etc., are nulli¬ 
fied at the last moment and the decree holder has to begin again. But when final 
orders are passed the courts have regard to these things and seldom allow stay of 
execution of the lower court’s decree unless such applications are made veiy prompt¬ 
ly. I think it will be better to invest the appellate courts with jurisdiction to award 
compensation in proper cases, when they are satisfied that the justice of the case 
requires the same. Ordinarily the nature of the compensation would be the amount 
spent for proceedings in connection with execution which have been thrown away 
as the result of the ex parte order obtained by the judgment debtor, and the courts 
should be given power to direct the said amount to be deposited in court within a 
time to be fixed, else the appeal should be dismissed (as in cases where security for 
costs ordered is not furnished). 

68. Yes. 

72. Having regard to the fact that sale deeds and lease deeds need not neces¬ 
sarily bear the attestation of witnesses, I do not see any reason why mortgage 
deeds should not be treated in the same way. In case of registered documents 
there does not seem to be any reason, ordinarily, to call an attesting witness, to 
prove the document. I would make mortgage documents also stand on the same 
footing as other documents for the purpose of proof. But I am not in favour of 
making any special presumptions of validity in the case of mortgage deeds, which 
are not available in the case of other documents. I will leave the provisions of the 
Evidence Act to have their operation in case of mortgage deeds as in the case of 
others. But Beeing that substantial delay often occurs, and often injustice also 
by reason of the provision that one attesting witness at least of the mortgage deed, 
if available, should be examined, and seeing no proportionate benefit (or in fact 
any benefit) is derived by enforcing the existing rule, I am for abrogating that 
provision of law. At this juncture, I wish to point out another fruitful evil which 
oreates and surely prolongs litigation and, I think, without proportionately ad¬ 
vancing justice ; I mean the plea often raised as defence to the mortgage suits— 
that a portion of the mortgaged properties was really non-existent property, or 
was included in the deed for the purpose of getting the document registered before 
a particular registration officer. Lot of time is often taken to find out the real 
existence or otherwise of such an item of property, what the intention of the parties 
was in including the same in the mortgage deed, and what rights the mortgagor 
had or purported to have over the same. Seeing that the document has been al¬ 
ready registered and seeing that due instruction of the execution of the mortgage 
charging properties situated within the jurisdiction of other registrars has to be 
given by the officer bo registering, and having regard to the fact that the registrars 
within whose jurisdiction any portion of the mortgaged property is situate have 
to note the same in their books with the result that for practical purposes it is the 
same as if it was registered by the latter registration officers, I fail to see the justice 
of allowing such pleas and the justice of wasting a lot of court’s time in inquiring 
into the same. As the matter is connected with avoiding delay in the disposal of 
mortgage suits, I wish to suggest that the registration act may be amended to 
make it clear that the registration in such cases would be perfectly-valid as regards 
properties found to belong to the mortgagor, so that such pleas would not be accept¬ 
ed as avoiding the mortgage deed altogether. 

73. I am not in favour of allowing papers printed in the High Court in a previous 
litigation as secondary evidence. One cannot shut his eyes to the fact that there 
are very often serious mistakes in the said printed papers, and to make them secon- 
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dary evidence at a time when such mistakes could not be easily noticed or cheoked 
is likely to work injustice. Very many documents (not quite relevant) are often 
filed and exhibited in suits. Such exhibits are often printed in the High Coiut 
as part of the printed records of the appeal, and not being really relevant to the 
matter in dispute in appeal, very often no body notices the mistakes, if any, 
committed in the translation and printing of the same. To allow these printed 
papers in such circumstances to be used as secondary evidence in a future litigation 
would often be found to create difficulties and injustice. 

83. Vide my answer to question No. 72. 

General .—Much delay is generally caused in obtaining certified copies of deposi¬ 
tions of witnesses and of exhibits, etc., filed in cases. Superintendents of copyists 
should be directed to submit written explanation for delay in all oases where oopies 
are not supplied within 10 days of the deposit of cost or oopy stamp papers by the 
applicant. Similarly, it is not unusual to find appeals, etc., adjourned for the reason 
that records are not received. I would suggest that record keepers should be direct¬ 
ed to submit written explanations for delay in sending records in all cases where 
the records were not sent within 10 days of the receipt of the requisition for records. 
Trial courts should ordinarily take written undertakings from witnesses present in 
court, that they would without further summons, attend court on any specified 
date to which the suit is adjourned. Applications should not (except in very special 
circumstances) be filed in any cause without serving notice and copy of affidavit 
on the pleader of the opposite party, in cases where the opposite side has entered 
appearance by pleader. If this rule is strictly followed, applications for adjourn¬ 
ment by respondents or counter-petitioner could be avoided, the reason for apply¬ 
ing for adjournments being mainly that copy of the affidavit, etc., filed by the 
petitioner has not been obtained. 

I would also suggest that third party procedure mentioned in the rules of the 
Supreme Court Order 16, rules 48 to 55 may with some modifications be incorpora¬ 
ted in our Civil Procedure Code. The object of the rules is to prevent multiplicity 
of actions and they are intended to apply to all cases of contribution and indemnity 
where all questions between the parties can be finally decided in the action. Under 
this procedure whenever a defendant in a suit claims to be entitled to contribution 
or indemnity against any person not a party to the suit such defendant may 
by leave of court have such third person made a party to the suit. In such cases 
and in cases where a defendant claims such relief against another defendant the court 
could finally dispose of the rights of all the parties and pass such decree and against 
persons as it thinks fit. 

I would also suggest that the scope of section 42 of the Specific Relief Act may 
be widened by conferring on the courts jurisdiction to construe documents and 
to declare the rights of parties based on the same in proper cases. The construc¬ 
tion put by the court should be held binding on parties and their legal representa¬ 
tives, and in such suits it should not be necessary that parties should ask for any 
other or further relief. Of course in cases where theoretical questions are raised 
in which none of the parties to the suit are interested, courts should be given a 
discretion not to adjudicate on such theoretical questions. The suggestion here 
made corresponds to the procedure by way of originating summons in England. 


C. V. ANANTAKR1SHNA AYYAR, Government Pleader, called and 
examined on Tuesday, the 29th July 1924. 

Mr. Justice Stuart. — Q. What is your experience about the class of men yon 
are getting into the provincial service at present ? Are you satisfied f 

A. On the whole I am quite satisfied, but 1 think there is some scope for improve* 
ment. 
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Q. You think that they ought to have more experience before they take charge 7 
A. No, selection from the Bar as at present done is quite sufficient but a little 
more discretion in the matter will be in the interests of the public. 

Q. You think that the best selection is not made from the candidates available 
tuid that the best men are not selected ? 

A. Yes. 

Q. Are you in favour of competitive examinations . 

A. I don’t think any further examination is necessary. 

Q. Do you think that an interview is rather a good thing, i.e., a man ought to- 
be interviewed and seen by the selection oommittee 7 
A. I think so. 

Q. There is a tendency—is there not—that the men at headquarters have a. 
better chance than the men who are in the out-lying districts 7 

A. Yes, there is a talk like that, but I think district judges are also consulted. 

Q. But a man who is known to the officers of the selection committee must have 
the advantage of being known to them 7 
A. Yes, that is so. 

Q. Would you like to put these young officers, before they are put actually to- 
try the cases, under a superior officer to leam office work 7 
A. No. 

Q. Don’t you think that they should be put under a superior officer—a retired 
provincial service man who has risen to be a district judge—who could teach them 
practical points 7 

A. My idea is that they require no special teaching but they ought to have some- 
knowledge of the office work. 

Q. The trouble is that if you send these young officers to a district judge and if 
the district judge is very busy with his work he will probably give them only five 
minutes, but if these young officers are sent to a special officer he might be able to- 
give them six hours a day 7 

A. But my idea is that the district judge is not required to teach them. If they 
are sent to mofussil courts they will leam the office procedure. 

Q. We have tried both the ways in my province in regard to executive officers 
and we find that the special officer course is the best. At first a magistrate was put 
under the collector and the collector was supposed to teach him his work, but now 
we have given up that idea and we are putting these young officers under a special 
officer to teach them. We find now better results. 

You are I see very much in favour of inspections by superior officers 7 
A. Yes. 

Q. At the present moment you think there is a good deal of improvement neces¬ 
sary under this head 7 
A. Yes. 

Q. From your experience—I think you have practised both in Madras and out¬ 
side—can you say that the district judges are not doing these inspections satis¬ 
factorily 7 

A . My idea is that the district judges do not discharge this portion of their duty 
satisfactorily. 

Q. Do you think that they have no time 7 
A That is another matter. 

Q. Do you want intelligent and sympathetic inspection, i.e., an inspection no* 
meroly for finding faults, but a helpful inspection 7 
A. Yes. 



35 


Q- So that the district munsifs oan come to the district judges with their diffi¬ 
culties T 

A. Yes. 

Q. That is, you do not wish him merely to enquire if the munsifs have followed 
such and such a rule ? 

A. Yes, but some times a olerk is sent in advance. 

Q. I see you are in favour of raising the small cause court jurisdiction of district 
munsifs to Rs. 200 and that of the subordinate judges to Rs. 600 and also yon. 
want to abolish Letters Patent Appeals in suits of small causes up to Rs. 1,000 ? 

A. Yes. 

Q. But does that exclude special leave 1 I mean to say a man has got to come 
up to the High Court and say according to you “ I am not satisfied with the deci¬ 
sion in first appeal and I want to be heard again.” Cannot the High Court say 
You show us reasons to be heard again ”t 

A. Frivolous land appeals have been penalised by the High Court by fixing a. 
minimum vakil fee to be paid to the adversary and such a fee is hardly less than 
thirty or thirty-five rupees. My idea is that that is a sufficient penalty for filing such, 
appeals. 

Q. Is a successful respondent invariably able to reoover the penalty ? 

A. In land cases he is—in 95 per cent, of cases. 

Q. I do not want to discuss the matter further as I see that you do not think 
that it would be possible to carry that point beyond the abolition of Letter* 
Patent Appeal. 

Now there is another suggestion which we could not put to the learned Advocate 
General and that is not a contentious point at all. It is merely a practical point.. 
Bo you not think that we can do a good deal to speed up the work if we separate 
the uncontested work from the contested work at the very beginning, as Boon as> 
it comes up before the court t *. 

A. I think that is the arrangement on the Original Side of the High Court. 

Q. Yes, but I want it to be followed in the districts ? The idea would be to- 
have an officer, say a registrar. 

A. That, as a matter of practice, is done in the mofussil courts. They take- 
up undefended cases and dispose of them first. They, however, do not make a 
nominal division but practically they do. 

Q. In some provinces, I am sorry to say, I have seen an unoontested case com¬ 
ing up nine times before it was taken up. 

A. That is not my experience. 

Q. Bo you think that the present arrangement works well in Madras ? 

A. Praotically it does, though there is no nominal distribution. 

Q. Bo you mean to say that a judge fixes the first date—a reasonably early date 
—and when the cases come up for hearing he enquires at once as to whether this 
suit is contested or uncontested, and if it is uncontested he usually decides on the- 
first date. 

A. Ordinarily it is done. 

Q. One thing follows another. Boes a judge in the district fix more work than 
he can possibly do ? 

A. He does. 

Q. Then how do they dispose of the uncontested work ? 

A. Early in the morning as soon as the judge comes to the court he enquires 
what cases are ready, and when he finds that particular cases are read and they 
are ex pirte matters, he gets a clutch at them and finishes them. 

Q. And they do really get to the bottom of the list t 
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A. Whether they do it by regularly going through the list or not, they are able 
to see that the uncontested cases are disposed of. 

Q. I found an instance where a munsif or rather his olerk fixed 120 cases for one 
day. 

A. That is not my experience. 

(Dr. OeSouza —I find that the duration of uncontested cases is very short in 
this province. In the mofussil, in munsifs’ courts, it is 51 days.) 

Q. Do you think that cases are heard de die in diem t 

A. It is generally done, but my idea is that there is much scope for improve¬ 
ment. 

Q. How would you improve ? 

A. I would first insist upon all cases to be heard de die in diem, and then upon 
the necessity of supervision to see that instructions on this behalf arc particularly 
carried out. 

Q. Do you find that in Madras the tendency on the part of certain unscrupulous 
people is to hold up their cases deliberately in order to fabricate the defence ? 

A. It cannot be said that there are not such sort of evils here, but there is no¬ 
thing particular here. 

Q. Of oourse, there is a simple tendency of the man who is dilatory to post¬ 
pone a thing weeks later what he can do days sooner, but in some places one actual¬ 
ly gets a man who does it deliberately. 

A. That is not my experience. 

Q. You are in favour, I think, of division of labour. You think that it is rather 
a mistake to have three subordinate judges in one station, all exercising small 
cause court power, and it is much better to give it to one subordinate judge. You 
agree that it is a great mistake to supply streaks of work ; divide it this way or that 
way f 

A'. That is the suggestion I have made. 

Q. Have your subordinate judges been given shorthand writers ? 

A. I think every one of the subordinate judges and a large majority of munsifs 
have been given shorthand writers. It is one of recent introductions. During 
tho last five or six years there has been much improvement. 

Chairman — Q. I take it that shorthand writers, with good knowledge of English, 
must be more easy to obtain in Madras ? 

I. I am told that Madras supplies shorthand writers for the whole of India. 
A shorthand writer in the district court is one of the clerks and he is paid Rs. 15 
as allowance on passing an examination. 

Mr. 0. V. Viswanath Sastri — Q. Do you not think that it is better to examine 
the defendant and the plaintiff immediately the case is taken up and then to go on 
with the witnesses ? 

4 It depends upon the nature of the case but ordinarily that will be a very good 
suggestion. 

Mr. Justice Stuart. — Q. In your opinion it is the business of the presiding officer 
to frame his own issues and not to let other people do it for him. 

A. Yes. 

Q. What you want is that the judge should apply his mind intelligently accord¬ 
ing to the nature of each case. 

A. Yes. There are some cases in which it is hardly necessary to examine the 
parties at all. There are other cases in which it is necessary to examine them. We 
don’t want so much rules and regulations. We want brains. The man who applies 
his brains knows how to do the thing in the best possible way. 

Q. I think we must all agree that, where the presiding officer goes on to hear 
the evidence without knowing what the case is about, he cannot be defended in 
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any way. However much he gets information from other people he must know 
himself what the case is about. 

A. Yes. 

Sir T. Desikachari. — Q. Will there not be some inconvenience in having the 
defendant examined before the plaintiff closes his oase ? 

.4. In some cases it might be. But after the plaintiff’s examination is over the 
defendant may not find himself prejudiced. 

Q. In order to have explanations of points brought out in the examination of 
the plaintiff could you cross-examine him at the same length as if he were going on 
with his case ? 

A. That is true. But after the plaintiff’s examination is over, the defendant 
cannot complain if he is asked to be examined. 

Q. Even before all the witnesses of the plaintiff are examined ? 

A. It is largely a matter depending on the circumstances of each case. I think 
it should be in the discretion of the judge. Ordinarily after the plaintiff’s exami¬ 
nation is over, I don’t think the defendant is likely to be prejudiced if he is asked 
to get into the box. 

Q. I am putting you this question because it was put forward by some member 
of the bar that it would be very inconvenient to have the defendant examined before 
the plaintiff closes his case. 

.4. It might be so in certain cases. But, in matters depending upon the per¬ 
sonal knowledge of the parties I would think on the whole it may be a proper pro¬ 
ceeding. 

Q. You have to recall him afterwards. You, could not finish him. 

A. If you cannot call him afterwards I am not for examining him at all. 

Mr. V. Radhakrishnaiya. — Q. Are there not several cases in which the onus 
is entirely on the plaintiff to prove his case ? Unless the plaintiff, in his evidence, 
has established some oase, it may not be convenient for the defendant to give evi¬ 
dence. 

A. Ordinarily it will be so. But there are certain matters which the defendant 
could depose to as resting upon his personal knowledge. 

Q. Why should not he wait until the plaintiff has proved his case? Supposing 
you are compelling the defendant to get into the box and you want to examine him, 
unless you know the whole evidence of the plaintiff and his witnesses how can 
you examine him ? 

A. I only want that power should be reserved to the court in proper caseB to 
have the defendant also examined. 

Q. That will be only a sort of slipshod examination. 

.4. I am only for that slipshod sort of examination, because something that 
comes from the defendant would probably throw more light on the case. 

Q. Cannot that be achieved by administering interrogatories at an early stage ? 

A. I think there ought to be some discretionary power vested in the judge as 
to whether the defendant should be examined before the plaintiff closes his case. 

Mr. Justice Stuart. —It is not really for the purpose of proof but for eliciting 
what the defendant’s case is. 

Q. There may be cases in which the lawyer appearing for the defendant may 
think it necessary in the interests of his client not to put him into the witness box. 
You know that some parties, who produce good evidence, when they get into the 
witness box, break down in cross-examination. The lawyer thinks that he can 
win his case without putting him into the witness-box. If he thinks be can take 
the risk why should you not allow him to do it ? 
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A. The oourt will generally be guided by what the defendant’s vakil also says 
in such matters and in cases where the defendant’s vakil shows disinclination, the 
court may think it proper to put him in the box and examine him. 

Sir T. Desikachari. — Q. In other words you want that the present rule saying 
that the defendant should begin his case after the plaintiff closes his case might be 
so altered as to vest in the court a power to examine the defendant if the court 
likes. 

A. Yes. 

Mr. Sastri. —Even now at the settlement of issues it is open to the court to 
■examine the plaintiff and the defendant. 

A. Yes. 

Mr. JusticeStuart. — Q. Now, with regard to service of processes, I think that 
in Madras you have a system of registered address. 

A. Yes. It is given in the plaint itself. 

Q. Is that carried on through execution ? 

A. No. 

Q. Don’t you think it would be an improvement to extend that ? 

A. Yes. 

Dr. DeSouza. — Q. Is the same lawyer retained for execution ? 

A. No. I am for the judgment-debtor furnishing an address for service if it 
is not already on record. 

Q. Generally the address for service is that of the pleader. 

A. Yes. 

Q. Would you be in favour of continuing the same address ! 

A. No, because if the defendant fails in the suit there is very little work remain¬ 
ing between him and the pleader and probably some injustice may be done if the 
same address is continued. The pleader may not have any funds of his former 
olient to oommunicate to him and do the necessary things. 

Mr. Justice Stuart. — Q. My point is this. For the purposes of the suit the de¬ 
fendant gives the address of his pleader. If he does not wish that it should bo ex¬ 
pended to the matter of execution and appeal, then it is his business to say: ‘Don’t 
serve the notice on my pleader. Serve it on me.’ That is all I mean by registered 
address. 

A. Yes. 

Q. Do you not think that it will be an improvement if the parties keep themselves 
in touch with the court by supplying it with their address. Cannot the court say 
you have given us your address—well the case is not yet over, there may be an 
appeal or there may be execution and you must keep in touch with us and let us 
know your address whenever you change it and it will only cost you two pice for 
a post card ”? 

A. That is a very good suggestion. 

Q. The greatest trouble after the case is over is in finding out the man’s address 
for the purposes of execution ? 

A Yes. 

Mr. Sastri. — Q. In suits in which decrees are passed after contest and personal 
service, why should the defendant be given any further notice? When a decree 
has been passed after personal service why should the defendant be given any lati¬ 
tude? He knows that a decree has been passed against him ; why should a notice 
-be sent to him again ? 

A. There are so many processes open to the decree holder to take that it is 
neoessary to send a notice to the defendant, t.e., to take attachment before arrest, 
appointment of a receiver and so on. In all these things a notice has to be issued 
to the defendant. 

Q. But why should the defendant be given a notice to run away ? 
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A. My view is that if the decree holder wants to proceed with execution, the- 
fact must be brought to the notice of the defendant. 

Q. When he knows that a decree has been passed against him and that he has 
to pay the money, why should any mercy be shown to him 1 
A. I think it is bettor to give him a notice. 


Diwan Bahadur C. R. TIRUVENKATACHARIAR, Chief Judge, Court 
of Small Cause*, Madras. 

Written Statement. 

1. A. (ii) District and Sub-Courts. 

Original Suits based on— 

(а) title, one year, 

(б) money, six months. 

Regular Appeals, six months. 

Civil Miscellaneous Appeals against orders, three months. 

Small Causes (contested) three months. 

(iii) District Munsif’s Courts. 

Original Suits based on— 

(n) title, one year, 

(6) money, 

(c) rent, 

( d) others. 

Small Causes (contested) three months. 

B. Sixty days. 

C. The jurisdiction of the presidency small cause courts is much wider both as 
regards the classes of suits cognizable by those courts and the pecuniary limits of 
their jurisdiction which extends up to Rs. 2,000 as compared with Rs. 500 which is 
the maximum limit of the jurisdiction of the provincial small cause courts. There 
are many heavy suits of over Rs. 1,000 in value involving both questions of fact 
and law and when they are contested the trial takes up nearly as much time as they 
would if they are tried as original suits, the only substantial difference in the proce¬ 
dure being that the evidence is not recorded by the judge verbatim, but lie takes 
only notes of evidence and issues are not formally settled though all the same the 
questions for determination have to be fixed when the trial commences in order 
that the judge may have a clear grasp of the case and be in a position to rule out 
irrelevant evidence. The decision of the trial judge on questions of fact is final. 
The only right of appeal given to the aggrieved party is an application for a new 
trial which can be made only on the ground that the decision is erroneous in law 
and even on that question the decision of the full bench of the court is final, the 
High Court’s powor to interfere with the decisions of the court being restricted to 
cases which can be brought within the purview of section 115, Civil Procedure Code. 
The result is that a very large number of new trial applications are filed and the 
hearing of those applications by the full bench takes up a considerable part of the 
time of the court. Moreover, many commercial suits are filed in the presidency 
small cause court in which the defendants are traders in the mofusBil, who have 
had dealings with merchants in the city and such cases are as a rule hotly contested. 
Further ejectment applications in which defences under the City Tenants’ Protec¬ 
tion Act No. Ill of 1922 are raised, have also to be taken cognizance of by the court 
and the judge has, in those cases where he holds that the case falls within the pur- 


■ six months. 
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view of the Act, to determine the valuation either of tho land or of the superstruc¬ 
ture or of both just as in land acquisition cases. I need acaroely observe that suoh 
cases are much more complicated than most original suits and their trial takes up a 
good deai of time. The judges have also to cope with a heavy file—the registrars 
jurisdiction being limited to suits not exceeding Rs. 20 in value—and the Chief 
Judgo has to try also cases referred to him by the Collector under the Land Acquisi¬ 
tion Aot and also certain classes of oases under tho City Municipal Act. A very 
large proportion of contested suits in wliich the parties and witnesses reside within 
the city are disposed of within three months ; but the heavier suits in which larger 
interests are involved and particularly those in whioh the parties and witnesses have 
to co.ne from the mofussil often take a much longer time for disposal. Having 
regard to these considerations, I would consider a period of six months not to be an 
unreasonable period for the disposal of contested suits in the Presidency Small Cause 
Court. 

Suits and execution proceedings in the City Civil Court, Madras, same as in 
district munsif’s courts. 

Execution proceedings in the Presidency Small Ouse Court, uneontested, two 
weeks ; contested, two months. 

2. In a fairly large number of cases, yes. 

Tho main causes of the delay are — 

1. Delay in the service of processes which is due often to wilful evasion of the 
parties concerned and to the process-serving establishment being unsatisfactory 
and unreliable. 

2. Want of sufficient number of courts to cope with the volume of work. 

3. The increase in the fighting tendency uf tho litigants in recent years due to the 
large numerical increase in the strength of the Bar. 

•1. The habit of dilatoriness and neglect of business methods of the parties which 
is a common feature of a large proportion of the litigants in this country. The 
taking out of processes is in many oases delayed uutil the very last moment. 

5. Absence of the practitioners engaged in the cases when they are called, and 
gometimes their unpreparedness to go on with their cases. 

6. Posting of judges to stations, the language of which they are imperfectly 
acquainted with. 

1. District Munsifs. —The present method of recruitment of district munsifs 
in this presidency is on the whole satisfactory. The pay and prospects of the office 
should be such as to attract junior practitioners at the bar having decent practice. 

Sub-Judges. —Sub-judges should be recruited irom district munsifs, regard 
being had to merit. 

District Judges. —Half the number of district judgeships in the presidency 
should be reserved for recruitment from the judicial services, including the special 
judicial posts in the presidency town and the bar; of that number two-thirds 
must be reserved for the services and the remaining one-third may bo recruited 
from the bar. 

High Court Judges. —Half the number of the High Court judgeships should be 
reserved for the judicial services, making no distinction between the Indian Civil 
Service, Provincial Judicial Service and the Special Judicial Posts in the Presidency 
Town, the other half to be recruited from the Bar making no distinction between 
barristers, advocates and vakils. 

5. Not for those who have been recruited from praotitioners having decent 
practice at the Bar, 

6. Many of the districts have each its own peculiarities and it naturally takes 
some time for the judge to get into full touch with them. I think the period of 
three years for which a district munsif is usually kept on in a place may well be 
raised to five years. It will also conduce to the officers having a more efficient 
control over the establishment including the process department. Incidentally 
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it will also lessen the hardship now felt by the district munsifs in educating their 
children by transfers at short periods. 

7. Efficiency oannot of course be judged by quantity alone. In some distriots 
the suits are very intricate, in other districts comparatively simple. I may also 
mention that, with rare exceptions, all the officers are imbued with a high sense of 
duty and do not shirk their work. If, however, a standard of efficiency is to be 
prescribed, I would suggest that the average of say seven years in any 
particular district, or place may be taken as the standard as regards the amount 
of work for that station. No special steps, inmy opinion, are required to ensure its 
attainment as the efficiency bare which have been imposed at different stages of a 
judicial officer’s career will produce the desired result. I may add that few officers 
would find it difficult to satisfy the quantitative test. They will seldom fall short 
of it except during those periods when comparatively heavy suits have to be tried. 

I may add that I share the opinion generally hold that the submission of quarterly 
returns which is now required may well be dispensed with. In the case of officers 
of a higher grarle than district munsifs an annual return and in the case of distriot 
munsifs half-yearly returns would, l venture to think, be quite sufficient. 

8. Yes, to some extent. 

Both in the City Civil Court and in the Presidency Small Cause Court, Madras, 
applications for adjournment are not infrequently made by both parties on the 
ground that their pleaders are engaged in the High Court or in some other oourt 
in the city. Even in cases where the pleader for one side only is engaged elsewhere, 
he usually arranges with the pleader for the opposite party to have the case passed 
over, and he readily consents for the simple reason that he himself may be in a 
similar predicament when some other cases of his are reached. The parties too desire 
their cases to be handled by the pleaders engaged by them at the outset and hence 
prefer to have the cases adjourned. The refusal to adjourn such cases is calculated 
to create the impression that sufficient regard is not paid by the court to the 
proper trial of cases and that it is influenced more by the desire to show prompt 
disposals. The litigants in this country are generally aware of the congestion of work 
in courts for which the judges are not responsible and would rather prefer delay to 
disposals which they consider to be more or less perfunctory. 

9. I think not. 

10. Not in original suits. As regards small cause jurisdiction, I would oonfer 
it only on district munsifs who have passed the probationary period. There need 
then be, in my opinion, no differentiation as regards the pecuniary limits of jurisdic¬ 
tion between junior munsifs and senior munsifs and all of them may be invested 
with jurisdiction to try small cause suits up to Rs. 200 in value. 

11. No. 

12 and 13. I think the district judge may well be relieved of the miscellaneous 
judicial work of the kind referred to in question 13 where his other work, civil and 
criminal, is heavy. I would transfer such work only to sub-judges for the present; 
but 1 should also point out that many sub-courts are already overburdened with 
work and speedy disposal cannot therefore be expected if the work of such courts is 
materially added to as suggested. Transferring probate proceedings and land 
acquisition proceedings to district munsifs will not, I think, be acceptable to the 
public. 

As regards the administrative work, I think it should be done only by the distriot 
judges and I am not in favour of its being transferred to any other officer in the 
district. 

15. In the case of the presidency small cause courts, no ; the present jurisdic¬ 
tion is sufficiently large as regards the nature of the suits cognisable by those courts. 
As regards provincial small cause courts I would omit Artioles 8 and 30 from the 
second sohedule of the Provincial Small Cause Courts Act. The suits (mortgage 
and partnership) referred to in the latter part of the question often involve much 
complexity and are not, in my opinion, suitable for trial as small cause suits. 
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10. (a) No. 

17. No. 

18. Orders of attachment before judgment and interim orders passed under 
Orders 38 and 39, Civil Procedure Code, need not be made appealable. The right of 
appealing to district courts from judgments of subordinate judges in suits the valua¬ 
tion of which is below Rs. 5,000 may well be done away with and a direct appeal 
allowed only to the High Court in all such cases. Such an amendment of the existing 
law is in my opinion eminently desirable and will have the effect of doing away with 
two appeals in those cases. 

20 and 21. I think a good many frivolous second appeals are now preferred. 
Where the decrees of both the lower courts are concurrent it may be made a condition 
precedent for the filing of the second appeal that either the decretal amount should 
be deposited or security furnished therefor, unless the lower appellate court certi¬ 
fies that it is a fit case for second appeal. I think the suggestion, which has been 
made in some quarters, that the attaching of a certificate from a legfd practitioner 
that there are good grounds for preferring a second appeal in the case may be 
insisted on, is one worth consideration. 

23. Both the suggestions seem to me to be desirable. As regards the first 
suggestion I would allow to the court discretion to accept security for the decretal 
amount in suitable cases instead of insisting on the same being deposited. 

25. The difficulty in effecting service is due partly to the addresses of the 
defendants given in the plaint being sometimes imperfect as well as incorrect. It is 
desirable that one attempt at least should be made to serve the defendant personally. 
If possible. Where such an attempt fails, service may thereafter be made by sending 
the summons through registered post addressed to the place where the defendant 
permanently resides and such service ought to be considered sufficient. Where 
the suit arises out of any business carried on by the defendant, the summons Should 
be sent by registered po3t addressed to the place of business. 

28. So far as the form of the plaints are concerned those given in the Civil Pro¬ 
cedure Code are adhered to. 

27. Not much—but in a fair number of cases the pleadings are prolix and loosely 
drawn up. 

28. Part 1. Ye3. In the presidency small cause court, Madras, this method 
of service through the post office has been frequently adopted with advantage. 
Please see also the answer to question 25. 

Part 2. The village officials should not be entrusted with the service of processes, 
but should only be required to help the process-servers of the court in serving 
the processes. 

29. Yes : but a change of address of which due notice is given should also be 
permitted. Where parties are represented by pleaders, service on pleaders should be 
held to be sufficient. 

30. The suggestion may be a good one for the mofussil courts and for the Madras 
City Civil Court; but it will, I think, be found impracticable so far as the presidency 
small cause court is concerned having regard to the very large number of processes 
whioh each bailiff has to serve promptly and the class to which the litigants in the 
majority of the cases belong. I would rather make it incumbent on their part 
to give sufficient assistance to the bailiff to find out the place of abode of the defen¬ 
dant or the witness and also to identify them to the bailiff. 

31. I do not think any special provisions are necessary to supplement the rules 
contained in the Code as to the framing of issues. The correct framing of issues 
depends upon how those rules aro worked by the presiding judge. At present, 
owing chiefly to the heavy files which the judges have to cope with, they are unable 
to find sufficient time for settling the issues themselves in all the cases after examin¬ 
ing the parties in court and making any further enquiry which may be necessary. 
It. is for that reason that in some cases and particularly in cases where the parties are 
represented by experienced practitioners, the practice has grown up of accepting 
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issues as agreed to by them and framing issues only on points on which they are not 
agreed. This works fairly w ell in most cases and I would not regard it as an 
objectionable practice. No doubt it would be the best thing for the trial judge himself 
to frame the issues, if he can, in all cases. It may result in narrowing the enquiry 
in some casos but a great deal more of time will be taken up than at present for 
framing issues, with the result that the time left for the trial of cases posted for final 
disposal will be proportionately shortened. 

32. I think they are very much neglected at present. The neglect as regards 
Order X is partly due to the parties not being present in court when the suit is posted 
for the settlement of issues. Their absence by itself would not in many oases be a 
serious impediment if the pleadei3 who appear for them are fully instructed as to 
all the material facts of the case but often they are not. It is open to the court to 
insist on the presence of the parties themselves at the framing of the issues and the 
court should insist upon their attendance wherever the same may be considered 
desirable. I may also observe that the practice of the judge himself interrogating 
the parties appears to be rather distasteful to the pleaders engaged in the case, 
particularly 7 when they huppen to be juniors, and the judges who have to work 
smoothly' with the Bar sometimes defer to that feeling. While I recognise the 
importance of the Bench and the Bar co-operating without any friction, I think it is 
necessary that the judge should, especially in small cases where the parties are 
illiterate, himself interrogate the parties either at the settlement of issues in the case 
of regular suits or at the beginning of the trial in small cause suits. Such interro¬ 
gations I have found very helpful in fixing the real issues in the case which not in¬ 
frequently happen to differ from the formal pleas put forward by the pleaders. 

As regards Orders XI and XII, parties and pleaders are themselves responsible 
for the neglect, the reason being the usual dilatoriness of the parties who in many 
cases begin to instruct their vakils fully only when the trial is about to commence, 
Moreover as the pleaders are paid only a lump sum ad valorem fee for their entire 
work in the case unlike the attorneys practising on the Original Side of the High 
Court, they have not the same incentive to attend to the preparation of the case for 
the trial as the latter. Except on the Original Side of the High Court there is no 
provision for taxing costs with reference to the several issues framed in a case and 
nil that the court can now do where a trial has been unnecessarily prolonged 
is to disallow the costs, in whole or in part, of the party who has been in 
default, notw ithstanding that he succeeds at the trial. 

33. The examination of both parties at the beginning of the trial will no doubt 
tend to minimise the evidence and shorten the trial. There can be no objection 
to the party on whom the onus lies being required to be examined fully at the com¬ 
mencement of the trial. But as regards the opposite party, the examination should, 
I think, be confined to ascertain the points in controversy, particularly to elicit from 
him admissions as to material facts deposed to at the examination of the other party 
and also any further particulars as to his defence which may not have been sufficient¬ 
ly disclosed in the pleadings. He should, however, not be compelled to disclose 
his evidence or to be examined as his witness before the party on whom the onus 
lies closes his evidence. 

34. Not strictly enforced. One of the reasons being the uncertainty as to a case 
set down for trial on a particular day being taken up on that day. The practice 
in the presidency small cause court, Madras, is for the party, who wishes a witness 
to attend at the adjourned hearing to pay the witness batta through the court, in 
which case the court orally directs the witness to attend at the adjourned hearings 
This has been found to work well in practice. 

35. In some cases, yes. In all cases in which an appeal lies on questions of fact 
it would be both impracticable and undesirable to lay down definite rules as to the 
number of witnesses to be examined. The examination of too many witnesses takes 
place only where large interests are involved. Moreover the tendency of the 
appellate court is to look with disfavour upon the trial court refusing to examine 
any witness tendered for evidence on any material question of fact. I would not 
frame any rule giving power to the court to stop the examination of more wit- 
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nesses on any particular point, as such a rule is undesirable and impracticable, and 
also as even without such a rule judges now do control with the help of the bar the 
ealling of too many witnesses. I may add that when the calling of more witnesses 
by any party would in the circumstances be vexatious, as for instance when the 
witnesses are to be called in support of a case which the evidence of the party 
himself has clearly disproved, the courts have an inherent power to refuse the 
examination of such witnesses ; but in practice such cases are rare. 

36. Yes. The suggestion made in this question is, in my opinion, one which 
may well be adopted ; but prepayment of special costs should not be made a condi¬ 
tion. 

37. No. The suggestion is not desirable. 

38. No. 

39. No. 

40. No. 

41. There is often considerable delay owing to the difficulty of serving the pro¬ 
posed guardians and their unwillingness to act as guardians. The plaintiff may be 
required to state in his petition the names of all near relations of the minor, one of 
whom may be appointed as guardian-ad-litem, and notices may be issued to all of 
them simultaneously. As the order on the petition may have to be passed after all 
the persons named therein are served, there will often be considerable delay owing 
to non-service upon any of the persons named in the petition. I would not prescribe 
any hard-and-fast rule making it incumbent that all possible guardians should be 
named in the petition but it is easy to introduce a practice by which the plaintiff is 
required to name the near relations of the minor and in default of their consent to 
pay for the appointment of a court guardian and this procedure has been some¬ 
times adopted even now in the presidency small cause court. 

42. As far as I can judge ex parte orders and injunctions are not readily granted 
unless the court thinks there are sufficient grounds, and all such cases are posted for 
final orders after notice to the opposito party, as early as possible. No undue 
advantage is allowed to be taken by the parties applying for such orders. 

43. No. 

44. Yes. When in the opinion of the presiding judge the point of law is sufficient¬ 
ly clear. 

45. The dates for original hearing are fixed by a ministerial officer specially 
deputed for the purpose with reference to the current work of the court. 
The dates for adjourned hearing are fixed by the judge himself or under his directions. 

46. The pleaders are not consulted except in special cases, but their estimate 
as to the time required often turns out to be very much below the mark. Represent¬ 
ations made by the pleaders themselves as to the posting of their cases are also 
carefully attended to with a view to suit their convenience, as far as possible, con¬ 
sistent with speedy disposal. 

47. As a rule not. Except where the amount of work involved is very small, 
pleaders are as a rule appointed commissioners for taking evidence and they are not 
interested in prolonging the enquiry. The few cases of delay can be remedied by a 
little firmness on the part of the judge in declining to grant extensions of time for the 
return of the commission. I would not add to the existing powers of the commis¬ 
sioners. Whether the examination is to be by interrogatories or vivd voce cannot 
be laid down by any rule but should be left to the discretion of the trial judge. 

48. First part. .No. 

Second part. Yes. 

49. As a rule a case once taken up for trial is tried continuously from day to day. 
But there are some cases in which it is found impracticable for various reasons to 
follow the rule. No hard-and-fast rule can or ought to be laid down. Any undue 
laxity in this respect on the part of inferior courts may be taken notice of at the usual 
inspection of the courts by the district judge. 
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50. Yes. 

51. First part. Yes. The High Court may circularise the subordinate court* 
explaining what should be treated as ‘commercial suits’ and directing that such suits 
should be disposed of as speedily as possible. Special small cause courts may l>e 
established in commercial centres with jurisdiction up to Rs. 1,000, to which only 
experienced subordinate judges or members of the Bar of sufficient standing should 
be appointed. 

53. Section 21 may be extended to execution proceedings as proposed, but it will 
not be of much practical importance. 

54. The proposed extension is highly desirable. 

55. A desirable amendment. 

56. (a) Yes. 

(b) No. 

(c) Yes. 

If the suggestion in the latter part of this question is adopted, as I think it may 
well be, the suggestions made in (6) and (c) will go. 

57. The proposed amendment of section 66 is worth adopting. 

58. The proposed restrictions may operate harshly upon judgment-debtors 
living in remote villages. When payments are made out of court, the judgment- 
debtor generally obtains receipts from the judgment-creditor and cases, where 
payments made out of court are disputed, are not many. 

59. The alteration suggested in the first portion may be adopted. I am not for 
deleting or modifying the second proviso to Rule 16 of Order 21. 

60. I am in favour of retaining Rule 21 of Order 21. 

61. (o) The special notice may well be dispensed with except when the decree is 
sought to be executed against the legal representative of the judgment-debtor. 
Where notice is required, it may be made part of the notice of the execution petition 
in which the substantial relief is asked for. 

(6) From the answer to part (a) I am not in favour of deleting Rule 22 altogether. 
It should be retained so far as the execution is sought against the legal representa¬ 
tives, subject of course to the discretion vested in the court by the last clause of the 
rule. 

62. A rule that there should be no interim stay in the case of money decrees 
may sometimes work hardship. I think the discretion which the proviso (clause 3) 
now gives is quite ample and no modification is required. 

63 and 64. Special notice to the judgment-debtor must be given only for settling 
the sale proclamation and a copy of the draft sale proclamation should also be 
served on the judgment-debtor with the notice. No separate notice is necessary 
.at any further stage of the execution proceedings. 

Save as stated above, an order made at the initial stage requiring the judgment- 
debtor to be present at subsequent stages would be sufficient. 

Attachment of property has to be made before the sale proclamation can. be 
settled; hence the writ of attachment and sale proclamation cannot be issued at 
the same time. Service of notice of the execution petition on the vakil should he 
held to be sufficient service so long as his vakalatnamah is not revoked by the client 
or the vakil has not intimated that he retires from the case, and refusal by the 
-vakil to receive a notice served while his vakalatnamah is in force, may betaken 
as tantamount to refusal by the party. There will be no difficulty in the practical 
working of such a rule. 

65. No. 

66. (a and b) Compelling plaintiffs to tile encumbrance certificates with their 
plaints will add to their costs materially and much time also will be lost. So far as 
the presidency towns are concerned there are more mortgages effected merely by the 
deposit of title-deeds. As a rule all encumbrancers who are known to the plaintiff 
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we made parties under the existing rules. Non-joinder of a party should not by 
itself lead to the dismissal of a suit. 

(c) Yes. 

(4) This suggestion does not commend itself to me as it may work hardship on 
innocent prior encumbrancers. 

(e) The. time is fixed by the court with reference to the circumstances of each 
case and I think, on the whole, the discretion is soundly exercised. Some time is 
necessary for payment of the amount as determined by the decree. 

In simple mortgage suits there need not be two separate decrees, viz., a preli¬ 
minary decree followed by a final decree. In cases where a personal decree can be 
passed against a mortgagor the decree itself may provide for such relief, conditional) 
upon the security being first exhausted. 

67. Not much. I do not think the discretion now vested in the appellate court 
should be interfered with. The existing rules if worked with discretion are sufficient 
to prevent delavB. The proposed provision for awarding exemplary compensation 
is undesirable as it will only result in many unfounded claims being put forward 
for such compensation the decision of which will often involve protracted enquiry. 

68- In many cases such injunctions are granted only subjeot to such conditions 
as seem to bo proper. There should be no hard and fast rule fettering the discretion 
of the court in such cases as to when and what conditions should be imposed. 

70. Yes ; in case.s where it is made to appear to the court that the judgment- 
debtor has absconded in order to evade the execution of the decree, the court dis¬ 
penses with notice where otherwise notice to the judgment-debtor is necessary. 
Provisions for arrest and attachment before judgment operate to a great extent to 
prevent such delays. 

72. Where the law requires that a document should be attested, I think it is 
only right that it should, when its genuineness is contested, be proved by an attest¬ 
ing witness wherever possible. 

Second part. No. 

73. First part. Ye3. By consent of both parties such a practice has even now 
been adopted in some cases. 

Second part. There is no doubt, parties often complain of delays in obtaining 
certified copies from some offices or courts. That is a matter which can and 
ought to be easily rectified by administrative orders. 

74. The period of limitation in suits against Government may be reduced to 30 
years. The period of 60 years in Articles 147 and 148 might be reduced to 20 years. 

76. Partitions of immovable property should be effected by registered docu¬ 
ments, where the value of the properties involved is not less than Rs. 500. 

77. I think it is very desirable that partnership agreements with a capital of Rs. 
500 and upwards should be evidenced by registered instruments. Oral partnerships 
are only too common at present and in most cases the parties are not even agreed 
as to the terms of the partnership and sometimes even as to who the partners are, 
and considerable time is taken up in determining those questions of fact. 

78. First part. Yes. But as the courts have taken a different view sufficient 
time should be given before the proposed change by enactment is given effect to. 

Is it intended to do away with equitable mortgages in the presidency towns 
which are effected without any document at all but merely by deposit of title-deeds ? 

79. I am not in favour of the suggestion as its operation will more often result in 
serious hardship. 

80. No change in the present law is desirable especially as thumb impressions of 
marksmen are as a rule taken and the documents are also attested. 

81. Benami transactions are a fruitful source of fraud and it is therefore very 
desirable that they should be discountenanced as far as possible and should bo 
recognised only in the interests of third parties who have just claims against the 
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real owner. As benami transactions have been uniformly recognised till now the 1 
proposed change in the law should not be retrospective. 

82. The court-fees now imposed are sufficiently high and should not be enhanced. 
Whether a suit is frivolous or vexatious can, in most cases, be known only after the- 
trial and the proper way of dealing with a party bringing such a suit appears to be to' 

direct him to pay additional costs to the opposite party additional court-fees. 

In the Presidency Small Cause Court, however, there is room for the salu¬ 
tary application of the suggestion made in this question. Under the rules framed' 
for the court, no court-fee is required to be paid on the memorandum of new 
applications, which are really appeals on questions of law. The result is that 
the court is flooded with a very large number of frivolous applications, which> 
probably would not have been thought of, if the party had to pay court-fee for- 
the application. 

83. A fairly large proportion of persons who enter into mortgage transactions' 
are illiterate and unable to sign their names ; that is the case even now in the Presi¬ 
dency Town. I think therefore that the safeguard of attestation which the law now 
requires should be retained. In this respect I think there should be no differentia¬ 
tion between mortgages on the one hand and sales and leases on the other. Ini 
practice very few sale-deeds and leases are unattested. 

84. I am not for any change in the existing law. 

86. Yes. The difficulty is not so much due to the number of reports, but to 
apparently conflicting decisions of the same High Court which are reported in the- 
official and the various unofficial reports. Important decisions are sometimes not 
reported at all or early enough in the authorised reports. It is therefore by no means- 
desirable to confine the citation of cases to authorised reports only, as suggested ini 
some quarters. No judgment should be published in any journal or report without 
the special permission of the judges concerned. 

87. Codification of the branches of law which the courts have to administer 
should no doubt help to a considerable extent the speedy disposal of suits involving 
questions of law ; but considering the amount of case iaw which has accumulated- 
in respect of various sections of the already codified law which have to be frequently 
applied, the efficacy of codification to make justice speedy and economical should 
not be overrated. 

Codification may be attempted in the case of Hindu Law, Muhammadan Law 
and also the Law of Torts. 


Diwan Bahadur C. R. TIRUVENKATA ACHARYAR, Chief Judge, 
Court of Small Causes, Madras, called and examined on 
Tuesday, the 29th July 1924. 

Sir T. Desikachari. — Q. You were a city civil court judge ? 

A. Yes. 

Q. I think the city civil court has been working for more than 20 years ? 

A. Since 1893. 

Q. And the jurisdiction of that court is to try suits not exceeding Rs. 2,500 ? 

A. There was a proposal that it should be raised to Rs. 5,000, but the proposal! 
was not received with favour. It was made some years ago. 

Q. The present jurisdiction of district munsifs is up to Es. 3 000 ? 

A. Yes. 

Q. You have very great experience of the city civil court ? 

A. Yes, more than seven years. 
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Q. And you find that the city civil court is of immense use in relieving the High 
■Court of a number of original suits t 

A. Quite a large number of suits. The city civil court is a very popular court, 

Q. And the city civil court disposes of as many contested suits as the High 
Court J 

A. Yes, certainly. 

Q. And from the public, from the traders and from the associations of commerce 
•there is no objection to the quality of the work that is being done by the city civil 
•court 1 

A. I am not aware of any such objection. 

Q. With regard to appeals, I suppose appeals from the city civil court compare 
■quite favourably with the appeals on the Original Side of the High Court 1 

A. I think so Appeals from the city civil court and appeals from the Original 
Side of the High Court are heard by the same bench. 

Q. One of our co-opted members was your successor and both of you can testify 
to the percentage of confirmation being higher in the case of the city civil court ? 

A. Yes, and that will also appear from the figures. 

Q. I am putting you these questions with a view to having on record what our 
•experience in this presidency is with regard to the city civil court ? 

A. I think the city civil court has been a very useful institution in Madras. 

Q. And there was a proposal to increase its jurisdiction ? 

A. Yes, I have mentioned it already. The proposal was to raise it to Rs. 3,000 
so that it may be uniform with that of district munsifs. Of course the judges who 
are appointed to that court are generally of the status of the district judge though 
their jurisdiction is less. I think the chief ground on which the proposal was not 
accepted was that it might interfere with the jurisdiction of the High Court. I made 
that proposal at the suggestion of one of the members of the Government and I sent 
in a regular memorandum. 

Q. You are Chief Judge of the Small Cause Court and you have considerable 
experience of the work there ? 

A. Yes for 3 years. 

Q. You seem to think that duration of suits there should not be less than six 
months t 

A. What I mean to say is that there are many suits in which litigants have 
to come from the mofussil and there is great difficulty in serving the defendant. 
The suit is generally not taken on the first day and many litigants who come 
from the mofussil prefer to have an adjournment instead of waiting here indefinitely. 

Q. What is the number of cases in which leave to sue is obtained t 

A. It is between 3,000 and 4,000. 

Q. Out of 18,000, and in all these cases the parties reside in the mofussil ? 

A. Yes. 

Q. Why should a small cause suit take six months for disposal 1 

A. I do not say that all cases must take six months. Considering the volume 
of the work, if we are to give satisfaction to the parties so that they may not com¬ 
plain that they have not been fully heard, we cannot finish a case within six months. 

Mr. Saslri. — Q. In 1916 the average duration was only 35 days, in 1920 it was 
62 days, in 1921 it was 77 days, in 1922 it was 107 days ; and last year it was about 
150 days. Can you give any reason why in 1916 a contested suit took 35 days, and 
why last year it took 150 days ? 

A. As a result of the war there have been many contested suits which were keenly 
contested by the parties, and also the number of contested suits has increased con¬ 
siderably, and reoently there have been many cases under the City Tenants Protec¬ 
tion Act. 
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Sir T. De&ikachari. — Q. With regard to the City Tenants Protection Act cases* 
are there not very many cases in which neither the tenant nor the landlord has taken 
advantage of the Act ? 

A. We do get some cases, and a case of this sort is very troublesome. 

Q. So you think that the duration is hound to be as high as you say ? 

A. Yes. 

' Q. You said something about the applications for new trial. You say that 
frivolous applications can be stopped by imposing heavy court-fees ? 

A. I think so. 

Q. At present they pay no fee ? 

A. Nothing whatsoever. 

Q. What sort of fee would you suggest ? You mean oourt-fee ad valorem. 

A. You see that in such suits the time of three judges is taken ; the chief 
judge arranges for the bench. For admission only two judges sit instead of three. 

Q. What I want to know is, what is your constructive proposal in the 
matter. Would you like to impose some fee or some sort of restriction to put an 
end to these frivolous applications for new trials ? 

.4. Generally 60 per cent, of these applications are thrown out at the time of 
issuing notice to the respondent. 

Q. I quite follow that, but what sort of restriction woul d you propose ? 

.4. I would suggest the imposition of court-fee in proportion to the valuation 
of the suit. 

Q. That is all f 

.4. X have not considered any other aspect of the matter. 

Q. Only for admission t 

A. Yea. 

Q. I think a good number of these applications is rejected. 

A. Yes, 60 per cent. 

Q. I should like to know how many days in a month are taken in the dis¬ 
posal of these frivolous applications for new trials ? 

A. Every Monday we take up these applications after 12 noon and then from 
3 to 5 p.m. next day. 

Q, There is one other question. Is it a fact that many suits are posted for one 
day and the parties have to wait with their witnesses, 15 to 20 in number. Is that 
so ? 

A. These are unavoidable cases. About 40 or 50 cases are put down in every 
day’s list and there are also petitions to get through. 

' Q. Are many days allotted each month for these applications for new trials ? 

.4. Every Monday, after 12 noon, we take up the cases which are fixed for 
the first hearing and then we have to take other cases. 

Q. It is no business of the Committee to get an explanation. What we want to 
know is whether it is a fact that the parties have to wait with their witnesses ? 

A. In some cases it is a fact. 

Sir T. Desikachari. —Is it not possible to avoid it somehow ? 

A. The question is one of time. 

Q. The question is also one of discriminate posting ? 

A. But the volume of work is much more than you can get through. 

Mr. Radhakrishnaiya. — Q. Can it not be possible to post only a little more 
than sufficient work for the day ? 

A. We cannot form a sound judgment. 



Chairman. —The point ia whether owing to the congestion of work cases are put 
down simply to distribute them over a reasonable amount of time, regardless of 
whether the work can be coped with or whether only so much is put down as the 
judge expects to get through. 

A. We do not expect the entire list to be exhausted. Sometimes heavy 
land acquisition cases are posted and our calculation is upset. In order to avoid 
adjournments sometimos older cases are sent to another judge as soon as he finishes 
his cases. I 

Mr. Justice Stuart. — Q. Does the registrar do the uncontested work ? 

A. Uncontested work takes very little time. 

Q. Ought not there be some arrangement by which uncontested work is separated 
irom the contested work ? 

A. There is no deputy registrar here, and as suits below twenty rupees and all 
tthe execution work have to be done by the registrar it is impossible to give him any 
more work. 

Q. How would you like this system:—every case should come up before one 
■officer—registrar—who will dispose of uneontested work and send the remainder to 
A judge for hearing and for fixing a date. You would not have anything except 
.■contested work coming before you and you know how many contested cases you 
Are likely to get through. 

A. As regards contested cases some are disposed of very soon and some take a 
llong time. 

Q. I went down to inspect a Presidency Small Cause Court and I found that 
«ts many as twenty contested cases were fixed for one day. I asked “ How many 
oases can you get through in a day i” The reply waB “ Two or three.” Do you 
:try to avoid that ? 

A. What happens is this. The judge has to record a plea in contested cases. 
In some cases the contest is small and the judge has nominally to examine the parties 
And the case is disposed of. 

Sir T. Desikachari. — Q. I wanted to know whether the complaint is true. Can 
you suggest any means of avoiding all this waBte of time so far as the parties are 
■concerned ? 

A. The only thing to seeis that the judges may not waste their time. 

Q. Can you not give a sufficiently long date and see that a man does not come 
more than two times ? 

A. Very often a case is adjourned for six or seven times and then the party who 
complains against adjournments himself applies for adjournment. 

Mr. Justice Stuart. —As you know delay breeds delay. If the court wastes 
time the party also wastes time and if the court does not waste time the party also 
.docs not waste time. 

Mr. Sastri. —>Some four years ago a vacation judge used to sit every day during 
vacations, but now a change has been introduced and he sits only for two days in a 
week. Was that change introduced for the benefit of the judge ? 

A. I do not know. I am not responsible for that change. 

(Mr. Radhakrishnaiya. —I think he sits only to hear urgent applications.) 

Sir T. Desikachari. — Q. Anyhow you agree that something must be done ? 

A. Yes. 

Q. There is one other matter. Is it true that when a defendant comes and 
.says that he is going to put in his pleas the case is adjourned for putting in pleas 
but it is never reached again for weeks afterwards ? 

A. That is not my experience. 

Q. On the date fixed for filing the pleas the cases are adjourned and they do not 
.see the light of the day t 
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A. What happens is this. A clieqt is in the mofussil and there is not sufficient 
time to serve him. In these case's adjournment is granted on the payment of costs 
to the other side. 

Q. On the day on which the pleas ought to be filed nobody sees whether they have 
been filed or not ? 

A. In such cases an order is made that the pleader is to file his pleas within a 
certain time and give a copy to the other side. I think only once such a case came 
.before me and I ruled that no pleas should be put forward. 

Q. This irregularity then has been taken notice of ? 

A. Yes, so far as I am concerned. 

Mr. C. V. Viswanath Sastri. — Q. Is the public satisfied with the present state of 
affairs in the Small Cause Court ? 

A. I think the question that Sir T. Desikachari put to me was about the city 
.civil court. 

Q. At any rate you agree that there are some dalays in the Small Cause Court ? 

A. Yes. We have made a representation to the High Court. 

Sir T. Desikachari .—The Chamber of Commerce also complained T 

A. Yes. We replied and gave our explanation, but then they said that there 
•were other cases which they were unable to trace. 

Mr. Sastri .—And in the Legislative Council there was a motion to reduoe 
the grant for Small Cause Courts by hundred rupees ? 

A. Yes there was. Nobody is exempt from criticism. 

Sir T. Desikachari. —I put to you the question not to criticise, but in order to 
get from a judge of your experience a constructive proposal to minimise this evil. 

A. The High Court asked us to give some suggestions and, one proposal which 
we made was that the jurisdiction of the registrar should be raised to fifty 
rupees and a deputy registrar should be appointed to relieve the registrar of a good 
deal of his ministerial work. I think the High Court has approved of this suggestion 
and they recommended that this step should be taken. I have not heard any¬ 
thing further, but this suggestion was made more than six months ago. 

Q. You were district and sessions judge and you have a fairly large experience 
of the mofussil conditions. 

A. 1 was a judge only for about a year and a half ; but I had practice in the 
mofussil. 

Q. What do you think of the way in which munsifs are posted now ? Are 
they posted to proper stations having regard to the average standard of work which 
should be expected of them with regard to that Btation ? 

A. One thing which struck me was that very junior munsifs were posted to 
outlying stations. I think it would be very much better if they are posted to head¬ 
quarter stations where there are sub-judges and district judges; they might gain 
some experience and they would not find it so difficult to move with the Bar as in the 
outlying stations. 

Q. I meant to ask you whether it is not a fact that junior munsifs are posted to 
heavy stations and senior munsifs capable of ‘doing much work are posted to light 
•tations without any regard to the amount of work that has to be turned out at 
that station ? 

.4. In somo places like Narasapur and Tanuku, juniors were posted. They are 
heavy stations. 

Q. With regard to the devolution of powers, don’t you think that small cause 
jurisdiction to the extent of Rs. 1.000 could be granted to certain sub-judges f 

A. Yes. 

Q. Have you any idea as to how many sub-judges could be invested with such 
powers t 
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A. They wanted to expedite commercial spits. I don’t see how that could be 
done unless you establish small cause courts. 

Q. What commercial suits are there in the mofussil, generally ? 

A. I suppose in some plaoes like Madura there may be some commercial suits. 

Q. There would be very few which are called commercial suits. 

A. So, I say that the High Court will explain what are commercial suits. 

Q. You don’t mean suits upon pronotes or hundis for money. 

A. I understand only in a general way, where the party is a merchant. 

Q. So, your suggestion is that in selected stations small cause power might be 
given to the extent of Rs. 1,000 in the case of selected sub-judges. You have no 
definite idea as to the places in which such special jurisdiction could be given. 

.4. I have not thought about it. In the case of munsifs the small cause jurisdic¬ 
tion could be raised to Rs. 200. During the period of probation they should have 
no small oause work at all. After the probationary period is over, they could be 
invested with small cause powers up to Rs. 200. Now-a-days the rupee has fallen 
in value and Rs. 200 is just like Rs. 100, 15 years ago. 

Q. With regard to appeals you were hearing the discussion here. What do you 
think of second appeals up to Rs. 1,000 being allowed only with the leave of 
the court which hears the appeal in the first instance; special leave being taken 
in all cases of second appeals of the value not exceeding Rs. 1,000 or 500. 

A. I won’t make that a condition where the lower appellate court reverses the 
judgment of the first court. Where the judgments are concurrent you may impose 
some such condition except with regard to suits relating to land. 

Q. I don’t want to repeat the whole thing. You were here when the matter 
was put to the advocate general as to whether anything could be devised to 
reduce the number of second appeals. 

A. It all depends upon whether you have got a sufficiently satisfactory first 
appellate tribunal. If you have got a satisfactory one, then of course you can curtail 
without much compunction, the right of second appeal. But so long as the tribunal 
which hears the first appeal is not considered by the public to be quite satisfactory, 
I don’t think you should unduly curtail the right of second appeal. 

Q. The question is whether it is unduly or duly. The suggestion that was made 
was that in cases of second appeals of the value not exceeding Rs. 500 there should 
be no second appeal unless special leave is given by the High Court. What do you 
think of that t 

A. I don’t know. 

Q. What do you think of the other suggestion to have benches of two selected 
senior subordinate judges for hearing and deciding first appeals finally ? 

A. I think it is a good idea. Any decision arrived at by two experienced subor¬ 
dinate judges sitting to hear first appeals must be considered to be much more 
satisfactory. 

Q. There would be no difficulty in selecting the judges needed for constituting 
the bench. 

A. I think not. 

Dr. DeSouza. — Q. Do you think that the decision arrived at by two experienced 
subordinate judges sitting together would be more satisfactory than that arrived 
at by one experienced subordinate judge sitting by himself ? 

A. I should think so. I take it that each judge should take part himself and 
judge for himself and not simply agree with his colleague. Just as you constitute 
Benches of two judges in the High Court, I think the same principle might be adopted. 

Mr. Saslri. — Q. What do you think of second appeals being heard by a single 
judge of the High Court without having a Bench ? 

.4. I have no experience so far as those questions arc concerned. 
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Sir T. Desikachari ,— Q. There are many other matters with regard to which you 
have given your opinion. With regard to benami transactions in general what do 
you think of the suggestion relating to the amendment of section 06 of the Civil 
Procedure Code in order to prevent the plaintiff as well as the defendant from setting 
up a plea of benami T 

A. I think in my written answer I have agreed with that suggestion. 

Q, You have said in your written answer that the proposed amendment of section 
66 is worth adopting. I want you to develop that point. 

A. On the whole I approve of the suggestion made in the questionnaire 

Q. You also approve of the suggestion of doing something to put down benami 
transactions f 

A. Yes. 

Q. Would you like to have a law saying that all benami transactions should 
be abolished ? 

A. I think benami transactions should not be abolished in so far as they do not 
prejudice the man who is really entitled to the property. You cannot prevent 
this sort of transaction altogether. 

Q. Having regard to your answer to questions 57-87 I do not see what exactly 
your views are. 

A. I thought it was a general question and so I did not give anything definite. 

Q. With regard to registration of partitions, you are in favour of partitions being 
evidenced by an instrument and if there is an instrument it should be registered. 

A. Over Rs. 500 it must be registered beoause we have experienced great diffi¬ 
culty, 

Q. Your view is that it must be in writing ? 

A. Yes. 

Q, It will minimise the amount of oral evidence now adduced by parties if you 
enforce a rule like that ? 

A. Yes. 

Q. What about partnerships ? 

A. It will be a wholesome rule if something is done to discourage oral partner¬ 
ship. It should be registered but in commercial transactions it need not be re¬ 
gistered ? 

Q. Why should it not be registered ? 

A. Registration gives some publicity which commercial people do not like. 

Q. So you would make a distinction between partitions and partnerships ? 

A. Yes. 1 have modified my answer beoause I had to prepare my memorandum 
rather hurriedly. 


Mr. P. SUBBIAH MUDALIYAR, Acting Dictrict Judge, Nellore. 

Written Statement. 

j.A. (2) District and Sub-Courts. 

Original suits— 

(o) Title, one year. 

(6) Money, six months. 

Regular appeals, six months. 

Civil miscellaneous appeal against orders, three months. 

Small causes, three months. 
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District Munsif's Courts. 


Original suits— 

(a) Title, nine months. 

( b ) , (c) and (d) Money, rent and others, six months. 

Small causes, three months. 

Claim proceedings, three months. 

2. Yes. 

Main causes of the delay :— 

Delay in execution of processes. 

Delay in obtaining copies. 

Bad posting of cases. 

Congestion of work in several courts. 

Neglect of the provisions of Orders X to XII, C. P. C. (vide answer to question 
32). 

3. Remedies suggested .—Separate nazarat. As far as possible, each court 
should have a separate process establishment so that the process-servers may be 
entirely under the control of that court. This would enable the court to have its 
processes executed efficiently and promptly, Where processes are sent to the- 
central nazir for execution, even the execution of urgent processes may be delayed 
on the ground that he has to deal with the processes of several courts. 

The court should exercise personal supervision over the work of the process; 
establishment, and should devote about half an hour per day for this work. The 
court should be able to spare this time by its judicial work not being made unduly 
heavy. 

If the central nazarat system is to be continued, it should b attached not 
to the district court, but to the court of the lowest grade in the station, as the 
district judge may not be expected to exercise real effective supervision over the 
process establishment. 

For similar reasons, there should be a separate copying establishment for each 
court or the central copying establishment should be attached to the court of the 
lowest grade in the station. 

Bad posting of cases .—As an officer’s efficiency is ordinarily judged by the quanti¬ 
tative test, there is generally an unwholesome desire to get up statistics ; and more 
cases than could possibly be disposed of are posted in the hope that some of them 
might be compromised or otherwise easily disposed of. If cases are properly posted 
the number of unnecessary adjournments could be greatly reduced. 

In the beginning of each quarter, every subordinate judge should submit a 
statement to the district judge giving particulars of the work for disposal, and what 
he can reasonably expect to dispose of. Original suits and other proceedings of 
a contentious nature should be divided into three classes : ordinary, short, and long 
causes, for the purpose of proper posting of cases and also for report to the district 
court when necessary. Short causes, like small causes, may be posted to special 
days for disposal. 

Those long causes which could not be conveniently taken up by the court for 
trial without serious detriment to the other work should be specially brought to the 
notice of the district judge. And if the latter is satisfied as to that, he should 
address the higher authorities to have a special officer posted for trying such causes. 

Even otherwise, each court should have manageable work, having regard to the 
standard mentioned under question 7. Where on the representation of the subor¬ 
dinate judge, the district judge is satisfied that the work is really too much for one 
officer, he should take steps at once to give relief. 

The district judge should have sufficient time to exercise effective supervision 
over the work of the subordinate courts and be a real guide. He should be in touch 



55 


with the work of each court and should acquaint himself with the nature of litigation 
in each court and the quality and quantity of the work of each officer. 

As far as possible, every court should be presided over by a judge whose mother 
tongue is the language of the court. Although a judge may have passed the verna¬ 
cular test in another language, he cannot be expected to deal with manuscripts in 
that language with the same ease with which he could deal with manuscripts in his 
mother tongue. 

4. I confine myself to the recruitment of Indians. Except for the High Court, 
the recruitment of judges should always he at the bottom. Ordinarily, judicial 
offioers are recruited from the Bar, and every care may he taken in making proper 
selections in the first instance. Men who have well handled a good number of cases 
and specially original suits should have preferential claims. 

One’s experience as a judge should not disqualify him for further promotion. 

A severe test may be applied in judging the work of a judicial officer ; and every 
one who satisfies that test must have a fair chance of becoming at least a district 
judge some years before his retirement. Recruitment from the Bar direct as subor¬ 
dinate judges or district judges would chill the spirit of the whole service and take 
away from it the incentive to do hard work in a cheerful manner. 

There should be a fair chance for the best men to go to the High Court. 

There should be a real appreciation of good work done by a judicial officer. At 
any rate, in the case of officers in the higher grades, their work should he closely 
scrutinized—say by three High Court judges—with a view to their being declared 
fit for special promotion, or not. Definite and well recognised standards should be 
applied for testing the work of an officer. How appellate judges have reviewed his 
work may be one test. A copy of every appellate judgment may be sent to the 
officer concerned and a file of his printed judgments along with the appellate judg¬ 
ments, if any, may be maintained, so that the file may be open to inspection by 
higher judioial officers. 

5. Yes. There may be a special list of district judges and sub-judges who can 
give proper training for district munsifs. Every district munsif after his appoint¬ 
ment might work under the immediate supervision of one of those judges for some 
time—say, 3 to 6 months—and learn work both administrative and judicial. 
During that period, the district munsif may be empowered to dispose of such 
cimple matters as may be assigned to him by the judge under whom he works. 

6. Yes, to a certain extent. The practice of transferring district munsifs once 
in three years may however continue, but as far as possible, the transfers may be 
■made during the mid-summer vacation. The rule of 3 years need not be strictly 
enforced. Ordinarily an officer should not be allowed to leave part-heard cases of 
a complicated nature. 

7. There should be a quantitative standard of work fixed for each court with 
reference to the average work turned out during the preceding 10 or 15 years. The 
district judge should see that the officer’s work does not fall below that standard, 
unless there are special reasons, such as disposal of long causes. 

& Yes. As far as possible, no more than one court of the same grade should be 
located in the same station. 

9- Yes. 

10. Ordinarily, district munsifs after five years’ service may be given small cause 
jurisdiction up to Rs. 200 and after they pass the efficiency bar, up to Rs. 500. 

As regards original suits, the jurisdiction need not be enhanced. 

1L No. 

12. Yes. 

(a) Judicial. All courts may be invested with jurisdiction under the Succession 
Certificate Act. Subordinate judges in this presidency have recently been given 
jurisdiction to try land acquisition proceedings. They may be given jurisdiction 
also under the Probate Act and Guardian and Wards Act. 
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13. Investing of subordinate judges and munsifs with jurisdiction as above 
will. I believe, be acceptable to the public. There is no need to select officers, 
such selection would also lead to complications, e.g., when an officer invested with 
powers is succeeded by one not so invested, the proceedings will have to be trans¬ 
ferred to another court. 

14. Yes. Village courts may be given exclusive jurisdiction up to Rs. 50 and 
panchayat courts up to Rs. 100 in suits of a small cause nature. The work of several 
courts has not been good. Greater care should be taken in the selection of presi¬ 
dents and members. If appointments are made by the Collector, in consultation 
with the district judge, and on a consideration of their special qualifications, there 
will be an improvement. The work of these courts requires to be closely scruti¬ 
nized and it should be made possible for district munsifs to find sufficient time for 
such supervision. 

15. Yes. The following classes of suits may be tried by the small cause courts 
subject to plaints being returned unde: section 23, Provincial Small Cause Couits 
Act, in suitable cases. 

Provincial Small Cause Courts Act, schedule (if), article 6, suit on simple mort' 
gages. 

Article 4, suits in ejectment based on registered leases. 

Article 8, suits for rent based on written contracts. 

Article 31, suits for main profits, when title is not in dispute. 

Article 38, suits for arrears of maintenance based on registered documents. 

Answer to the latter part of the question. No objection. 

17. No. 

18. Yes. Right to appeal may be curtailed in the oase of several interlocutory 
applications; as also in execution cases where the order relates only to money or 
movables and the value does not exceed Rs. 200 in a district munsif’s court and 
Rs. 500 in other courts. 

24. In original suits, evidence of witnesses may be recorded by a shorthand 
writer in English. In the case of a senior judge, a translator may be employed. 
In other cases, the judge himself may dictate to the shorthand writer. The short¬ 
hand transcript may be read or interpreted to the witness and corrected where 
necessary and signed by the judge. It may be transcribed in longhand afterwards 
and the transcript also signed by the judge. This will materially reduce the time 
occupied in the trial of cases, and also enable the judge to have a better grasp of the 
case as it prooeeds. 

In original and small cause suits for money or movable property, plaints may be 
in simple form and court-fees payable thereon may be specially low. If the defen¬ 
dant appears and admits the claim no further fee may be collected on the plaint. 

If the defendant allows the suit to proceed ex parte some higher fee may be 
collected. 

If he contests the claim, the full fee may bo collected. 

Provisions of section 83 of the Transfer of Property Act may be extended to 
cases of money due otherwise than on a mortgage, i.e,, money due on promissory 
notes or other documents. 

This would afford facilities to honest debtors to discharge their obligations 
without being obliged to pay heavy court costs. Some wavering debtors may also 
be induced to admit honest claims. 

25. Service by registered post (vide answer to question 28). 

Procedure under section 108, Transfer of Property Act, may be extended to civil 
suits. To avoid fraudulent service and fraudulent obtaining of decrees as far as 
possible the following remedies are suggested :— 

A defendant who is duly served may be compelled to appear in person or by a 
pleader or to send an affidavit acknowledging receipt of summons sworn before a 
magistrate or a judge (but not a village munsif) or before a sub-registrar. 
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26. Forms of plaints given in the Civil Procedure Code are not adhered to 
generally. Pleaders do not pay sufficient attention to the drafting of the pleadings 
when they are in the vernacular. Where the pleadings are in the vernacular, an 
English translation may be insisted on, and that would be some guarantee that the 
pleader has paid personal attention to the drafting. 

27. Yes. Pleadings are not concise, and raise various points which are not in¬ 
tended to be relied on at the trial. 

28. Summonses and notices may be sent by registered post prepaid for acknow¬ 
ledgment. Such service alone may be sufficient in the oase of publio servants. 
But in the case of others, suoh service may be in addition to the usual servioe by 
the court establishment. 

Village officials may serve processes, but they should be paid a certain fee, and 
they should be amenable to the control of courts. 

29. Yes. It is worth a trial. 

30. The suggestion is good, and it is even now adopted in several courts in the 
case of special processes, e.g., arrest warrants, attachment warrants, etc. 

31. It is generally found difficult to secure the presence of pleaders concerned, 
at the time of the framing of issues. Except in simple cases, the framing of issues 
may be done on special days. Unless both sides have agreed as to the issues, plea¬ 
ders should be present at the time of settlement of issues. If a pleader fails to 
attend then the defence should be struck ofi. 

32. Generally neglected. Reasons 

(1) Dilatory habits of clients. 

(2) Pleaders neglecting to study their oases before the trial stage is reached. 

(3) Congestion of work in courts and the anxiety of judges to rush through 

oases at the preliminary stages in their anxiety to reach contested 
cases ready for trial. 

When more suits are instituted in a court than could possibly be disposed of by 
that court, the tendency is not to pay sufficient attention to cases at the preliminary 
stages, as a good number of them may not come up for trial before that officer. 
To remedy this, every court should have quite manageable work and no more. 
As soon as the work becomes unmanageable, relief should be given at once. The 
additional court may generally deal with cases recently instituted and those insti¬ 
tuted after the establishment of that court. 

33. Yes. I agree. 

34. Not generally. Cost of issuing summonses unnecessarily may be disallowed. 

35. Yes, to a certain extent. Each party may be required to deposit into court 
a sum of money as may be fixed by the court. If the court ultimately finds that 
witnesses have been unnecessarily cited or examined, by a party, he may be made 
to pay to the other side such costs as may be fixed by the court. 

36. Having regard to the fact that several people are ready to sign in an obliging 
manner any affidavit presented to them, the system of proving cases by affidavits 
is not likely to work well. 

37. I think courts should have discretion to fix a time limit. The power, how¬ 
ever, should be exercised only sparingly and for good reasons. 

38. The application of Order 37, Civil Procedure Code, may be extended to all 
suits for money based .on written contracts. 

41. Yes. The remedy suggested is good and is already adopted in some courts. 

42. Yes, to a certain extent. 

Remedy. —A court of first instance should ordinarily insist on the oral examina¬ 
tion of a person competent to speak, of his own knowledge, as to the necessity for 
an ex parte order. 

The party may also be required to deposit money or furnish security for damages. 
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43. Generally not. 

44. Generally. 

45. Not generally. This has led to bad posting and delay in disposal to some 
extent. 

Remedy. —’Every judge may be required to maintain in his own hand a hearing 
book in respect of all contested cases. 

46. Such consultations are rare for tho reason that pleaders do not wish to com¬ 
mit themselves. Pleaders may however be freely consulted and an attempt made 
to get them to fix the time at least approximately. Such consultations mav be 
made obligatory and the judge required to make a note of the same. 

47. Yes. Commissioners for examination of witnesses, who are generally 
lawyers, should have the same powers as the court to disallow questions, etc. 

I would not insist on written interrogatories, when either party claims an exami¬ 
nation viva, voce, unless the evidence required is of a very formal nature. 

48. Yes, to a oertain extent. 

The amount of day costs is fairly sufficient. The maximum pleader’s fee allow¬ 
able may however be raised to Rs. 15 in a district raunsif s court and Rs. 25 in a 
district or sub-court. 

49. The rule is not strictly observed on account of various causes, e.g., bad 
posting, congestion of work, etc. 

The rule can be enforced if the work in the court be not too much for one indivi¬ 
dual. 

As already indicated, relief judges should take up the trial of specially long causes 
which cannot be conveniently tried by ordinary courts without detriment to their 
other work. 

52. Besides the amendments suggested in answer to questions 63 to 70, the 
following are suggested Agreements which are entered into before decree and 
which are at variance with the terms of the decree, should not be recognized by the 
executing court. Such agreements should be pleaded in the suit itself. 

Similar agreements entered into after decree should also not be recognized by 
the executing court, unless they are in writing and filed into court by both parties 
and sanctioned by the oourt. 

53. Ye3. The principle of section 21, Civil Procedure Code, may be extended 
to proceedings in execution. 

54. Yes. 

55. Yes. 

56. The period of 12 years given in section 48, Civil Procedure Code, may 
stand in the case of all decrees. 

The decree-holder may be allowed to execute the decree at any time he finds 
it convenient to do so, if he does not exceed the 12 years’ limit, provided he has 
obtained an order for execution after service of notice on the judgment debtor 
within a certain time. 

57. Section 66, Civil Procedure Code, may be altered as suggested. 

58. Order 21, rules 1 and 2, may be altered as suggested. 

59. Yes. This may be allowed. 

Second proviso to rule 16 may be modified by execution against other judgment 
debtors being limited to the extent of their shares. 

In the absence of any indication in the decree contra, all judgment debtors may 
be presumed to be liable equally as among themselves. 

60. Order 21, rule 21, may be deleted altogether. 

61. (a) Special notice under order 21, rule 22, is not necessary. A consolidated 
notice as suggested is sufficient. 
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(6) Order 21, rule 22, may be deleted altogether. The court will of course 
have discretion to issue notice in any case in which it considers such notice is neces¬ 
sary. 

62. An absolute prohibition of an interim stay may work hardship in some oases 
The court may be given the discretion to grant a Btay of execution of a money 
decree, on terms. 

63. No necessity for special notices. One notice as suggested is enough. 

64. Yes. The judgment-debtor should be served with a oopy of the proclama¬ 
tion of sale. 

Although this might involve additional work to the process writer, justice 
would seem to require it. 

Sale proclamation should not issue before it is ascertained what property has 
actually been attached. 

The rules suggested are not likely to work well as the vakil who appeared for the 
judgment-debtor in the suit would generally report that, he has no instructions- 
in the execution proceedings. 

65. The system of the execution of arrest warrants by village officials may be 
given a fair trial and it is likely to work well, if the village officials are made amenable 
to the control of the court and paid special fees (vide also answer to question 28). 

66. (a) and (h) This suggestion may prove to be a needlessly costly one in several; 
cases, where claims may be satisfied before properties are brought to sale. 

(c) If the plaintiff so desires, even paramount title set up by parties to the suit 
should be finally determined in that suit. 

If the plaintiff does not so desire, the names of the parties setting up paramount 
title may be struck off. 

(d) Where all puisne and prior encumbrancers are before the court, sales may be 
free of all encumbrances, the rights of encumbrancers being attached only to the- 
money in court. 

(e) The time granted ordinarily varies from one month to six months. 

No time for payment is necessary. 

In simplo mortgage suits there is no necessity for a final decree or a separate 
personal decree. There may be a consolidated decree once for all. 

67. (1) Yes. 

(2) Appellate courts may demand a security before passing orders staying, 
proceedings. 

(3) A money compensation may be awarded by a summary order. 

68. Yes. 

70. (1) Yes. 

(2) The officer entrusted with the warrant should have power to arrest the 
judgment debtor even outside the jurisdiction of the court. 

If village officers are made amenable to the direct control of the court, they could, 
render material help in arresting judgment debtors (vide also answer to question 
65). 

(3) The provision is not always effective. 

Courts may be given a larger discretion to order arrest or attachment. 

In any case, attachment of immovable property may be more freely ordered 
and no claim for compensation in respect of such attachment should be enter¬ 
tained, when the plaintiff ultimately succeeds in the suit. 

71. The provisions as to the admissibility of secondary evidence Bhould be 
more elastic. 

72. No. The provision requiring the attestation of mortgage deeds should go. 

(2) Yes. So far as parties to the mortgages or persons claiming under them are 

concerned, the mortgage may be presumed to be valid. 
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73. (1) Yes. 

(2) Ordinarily 1 to 3 months. 

74. Time for redemption of a mortgage may be reduced from 60 to 20 years. 

Endorsement of payments and acknowledgments on registered documents 
should not give a fresh start for limitation unless the endorsements are also regis¬ 
tered. 

75 and 87. The Hindu Law relating to reversioners’ widows and other female 
heirs, and co-parceners ought to be codilied. 

The law as now administered, with all its uncertainties involves many families 
in protracted and ruinous litigation, and courts are often called upon to decide 
whether alienations made by female heirs 50 or 60 years ago were for valid pur¬ 
poses. The task is too much for courts and the burden of proof is also unduly 
onerous on the persons in possession. It is also not desirable that title to property 
■should remain in an uncertain condition for long periods. 

It may be made a rule that all alienations by limited owners require the previous 
sanction of the court or the rule may be that alienations by such persons should 
not be questioned after an interval of say, 6 years. 

76. Yes. 

77. -Yes. 

78. Yes. 

79. Yes. 

80. Yes. 

Provided the amount involved is Rs. 500 or more. When the amount is less 
than Rs. 500 thumb impressions ought to be deemed sufficient. 

81. The system is demoralising and should go. 

In respect, of benami transactions already entered into, two years’ time may be 
allowed for filing suits and no new transactions should be recognized. 

82. No. 

83. No. 

84. All agreements savouring of champerty and maintenance shall be void 
unless they are filed in the suit itself to which they relate and sanctioned by the court. 

86. Yes. Section 3 of Act XVI11 of 1875 should be modified by enacting that 
no court shall hear cited or shall receive or treat as an authority the unauthorized 
report of any case, i.e., the words “ be bound to ” should be omitted from the section 
as it is. 

Some suggested changes in the adjective law. Oral leases for more than a 
year, and oral agreements to convey immovable property shall not be valid. 


Mr. P. SUBBAYYA MUDALIYAR, District Judge, Nellore, called 
and examined on Wednesday, the 30th July 1924. 

Mr. Justice Stuart. — Q. How long have you been in the service ? 

Mr. Subbayya Mvdaliyar —.4. 24 years. 

Q. And you have been acting as district judge for some time now f 
A. Since 1920. 

Q. How long have you been in Nellore ? 

A. Since January. 
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A. One sub-court and five district munsif s courts. 

Q■ Is criminal work heavy there ? 

A. No, criminal work is normal. 

Q. I see that there are only 30 to 40 sessions cases in a year and the number of 
oriminal appeals is not very large ? How is it that criminal appeals are so few in 
Madras ? 

A. Specially in Nellore, I find the number is very small. The work is fairly 
satisfactory. 

Q. It is extraordinary that the number of criminal appeals is so small. You 
have got big districts and still there are very few criminal appeals. 

A. So far as crime is concerned Madras is not like the l’unjab or United Pro¬ 
vinces. There are of course some districts in which crime is rampant, such as 
Coimbatore, Trichinopoly. 

Q . So it means that from the point of view of the district and sessions judge,, 
criminal work is not heavy in Madras ? 

A. There is one feature in Nellore and that is that in sessions cases we have a. 
very large number of witnesses to examine. 

Q. What are these cases ? 

A. Some are murder cases and others are riot cases. 

Q . In riot cases it is so. Do you consider that the police are apt to call too- 
many witnesses ? 

A. I think so. 

Q. Can you not do anything to curtail the number of witnesses ? 

A. In one case I gave a hint to the Government pleader and he has now dis¬ 
pensed with the examination of some witnesses. 

Q. How much time have you to devote to your criminal work f How many 
days in a week do you give to your criminal appeals and revisions ? 

A. We always give preference to sessions work and other criminal work. 

Q. Is not the arrangement in this way, that you fix sessions cases for the first 
Monday or second Monday of every month ? 

A. That is the ordinary rule, but sometimes there is only one sessions case 
fixed and then we have some more committals and then we also post them. 

Q. You don’t throw out civil work for criminal work. Suppose civil appeals are 
fixed for the 23rd July and then a sessions case comes in. I think you don’t stop 
the civil work to take up the criminal case first ? 

A. Sessions cases are given preference. When we have a sessions case to try, 
civil work is adjourned. 

Q. You think it better to keep the man who has paid money for the civil 
work waiting than to keep the criminal work pending ? 

No answer. 

Q. How many days in a year have you available for your civil work 1 

A. We have made no calculation but we know how many days are devoted to 
criminal work. 

Q. All right—let us proceed in this way. How many days in a year do you 
devote to your criminal work ? 

A. 90 days. 

Q. That seems to me a good deal. 

In 1922 (you were not there, I suppose) there were only 34 sessions cases and 
only 47 criminal appeals and revisions. Now with regard to the civil appeals, I 
find that in that year in Bpite of the fact that there was very very little criminal 
work, the judge there,—not you—only disposed of 94 civil appeals and 14 contested 
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xivil suits. What does this mean ? 1 find that only 94 civil appeals were disposed 

of and 419 were left pending. Are things any better now ? 

-4. I think so. The increase in the civil appeals is due to rent appeals and they 
raise the number. 

Q. What is your pending file now ? 

A. About 380 appeals. 

Q. You have brought them down ? 

A. Yes. 

Q. That is very satisfactory. The next point I want to ask is how much time 
you give to the inspection of courts ? Can you manage to inspect them once a 
year ? 

A. Yes. I can manage to do so except in the case of a court which is situated 
40 miles away. It was only inspected in 1920 and I now intend to inspect it. 

.Q. Do you find that your work is interfered with by the extra work, i.e., 

• electoral work and things of such kind ? 

A. In my district there is not much electoral work. This work is generally given 
.to subordinate courts. 

Q. Do you manage to inspect your subordinate courts fairly well ? 

A. Yes. 

Q. Do you find that your subordinate courts are inclined to fix more work for 
.the day than what they can possibly do ? 

.4. Unfortunately it is so. 

Q. Did you try to stop them '! 

A■ The difficulty is this. When a judge is unable to get on with his daily work 
.he ought to say so, but unfortunately he does not say so because he is afraid to say it 
to the higher authorities as in that case they think the man is an incompetent man 
and that he is not able to do his work. 

Q. Suppose a district judge says that such a subordinate judge is a very 
.capable man and is very hard working and efficient, then no body would condemn 
the subordinate judge ? 

A. That is exactly what I have suggested in my memorandum. 

Q. Now, let me ask you one thing. Suppoee a big suit is filed in your district 
as I believe it frequently happens in Madras—such a suit as was filed in Siva- 
.ganga. Now, you are a district judge and you are told by your subordinate judge 
that such a suit has been filed and that it is impossible for him to handle this 
.suitJ and to handle his ordinary work in addition, then would you ask for an extra 
man to do that work ? 

A. Yes. 

Mr. C. V. Viswanath Sastri. —But the difficulty would be that the Government 
would never give an extra man for this work. I know of a case which was a very big 
one and a request was made for an extra man but the man was never sent with the 
result that the case remained pending for 1-J years. 

Mr. Justice Stuart. — Q. You say that you do not always get the assistance when 
it is necessary ? 

A. Yes. As soon as we require relief it should be given to us. 

Q. Do not wait until the mischief has been done, foresee what is going to happen 
and take precautions ? 

A. Yes, and for that purpose there should be a standard for each court and 
having regard to that standard the district judge can see where the work is manage¬ 
able and where it is not. 

Q. In our province we have got a standard. We give minimum figures which 
eaoh judge is supposed to reach and we reclassify the standard according to local 
-conditions. 



You are in favour, I see, of having separate nazarats. Would not that be 
rather expensive ? 

A. Not much. I would be satisfied with a smaller number of men for each 
court and you can see that the cost is not increased. Now the central nazir is not 
under the subordinate judge and if we send an emergent process he can say that 
he has got many such processes. 

Q• Has the district munsif got time to attend to this work ? 

A. I can only say that his work should be slightly lightened. 

Q • There was a suggestion to relieve judges entirely of this work by appointing 
an officer who may be called a registrar or a master who will take this sort of work 
altogether off the shoulders of district munsifs. Do you not think that if it is pos¬ 
sible to take away the office work and work of supervision it would lead to 
enormous improvement in expedition and efficiency f 

.4. I think that that officer should be a judicial officer. 

Q. The proposal would be to either make him a judicial officer or to make him 
an officer in the judicial department. At any rate, he will be a trained lawyer 
and he would not be a ministerial officer. 

A. He should have the chance of becoming a munsif. 

Q. You are rather in favour of separation. 

Now about posting, you make a great point of it. Of course if an intelligent 
man gives his mind to it he can avoid a great deal of these delays ? 

A. Quite so, but where the work is manageable there only the court can be 
expected to do all this. 

Sir T. Denkachari .—In some places the work is so much that it cannot be 
managed f 

A. Quite so. 

Q. And then posting is done by clerks ? 

A. Some few judges do it themselves. 

Q. But the majority of them leave it to clerks ? 

A. Yes. 

Mr. Rao .—So the posting is really done by the benoh clerk f 

A. In many cases. Only few judges post cases themselves. 

Q. But if you make up your mind as to what work you have to take up that 
day and post the remainder of the work yourself, would not that be satisfactory t • 

A. Quite so, but generally the difficulty arises where one has too much work. 

Mr. Justice Stuart. — Q. I quite agree with you on that point, and it is just pos¬ 
sible that you may get some day a temporary staff to clear the arrears, but when we 
have done that we want to know how to keep the file clear. Do you not think that 
it is a great waste of energy and labour to keep a judicial officer to perform the 
functions of a head clerk ? 

.4. It is true. 

Q. But of course you must postulate that the man you put in as a supervising 
officer is responsible and conscientious and that he is a man who has some knowledge 
of law and who will be fit to take his position on the bench later. 

A. If a man has no chance of becoming a judicial officer there is no good of rely¬ 
ing upon him. 

Q. Whether he is originally graded as a district munsif or not, the suggestion 
will be left to the local Government to consider, but your view is that he must be '• 
a man of some judicial capacity and that he must be a superior man ? 

A. Quite so. 

Q. In that case he could be made to dispose of all the uncontested work ! 

A. Yes. 
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Q. Reserving for the munsifs nothing but contested work ? 

A. You mean such an officer may be attached to the district court. 

Q. Tha^ is a matter of detail and I do not want to go into details. It would be 
worked out separately for each particular province and for each particular judge- 
ship, and it may not be possible to introduce this system everywhere. I am putting 
it forward for adoption in places where there is enough contested work and enough 
office work to employ usefully a man who has taken the LL.B. degree on a 
reasonable salary, to relieve the courts and let them get down to their real work, 
namely, the deoision of contested work. 

Sir T. Desikachari .—So far as I understand there is a lot of arrears to be cleared 
at Nellore f 

A. Yes. If there be no institutions the work will.... 

Q. Take the institutions also. 

A. Then the arrears will always continue. 

Q. A judge would be wanted for at least two years to clear off the arrears ? 

A. Yes. 

Mr. Sastri. — Q. You were in the Ramnad sub-court. What was the oldest suit t 
How many Buits, 5 or 6 years old, did you find there ? 

A. In one case Mr. Krishnaswami Rao was the appellate judge; I think 
that case took 6 years or so for its trial. 

Mr. Justice Stuart. — Q. At any rate your view is that considerable improvement- 
will be done by division of labour 1 

A. Yes. 

Q. If we appoint a bench of two experienced and competent subordinate judges- 
specially selected for the purpose, and if they sit together to hear appeals under 
Rs. 1,000, how many appeals, do you think, they would decide in a day on an 
average ? 

A. It all depends upon the district. 3 or 4 appeals will be disposed of in a day. 
If the appeals are easy, then 6 may be disposed of. 

Q. Taking one district after another, do you think that it will be 3 in some, 4 in 
others, 5 in others up to as many as 8 ? 

A. The districts where 8 cases can be disposed of will be very few. 

Chairman. — Q. Taking those that collapse, do you think that the tribunal can 
do on the whole five a day f 

A. Yes. 

Mr. Justice Stuart. — Q. You consider that there is no objection to the following 
suits being decided under the small cause court procedure—suits in ejectment 
based on registered leases, suits for rent based on written contracts, suits for mesne 
profits when there is no title in dispute, and suits for arre.ais of maintenance based 
on registered documents. You think that suits of that kind are not sufficiently 
complicated as to justify lengthy procedure and that they can be tried under the 
summary procedure. 

A. Yes. 

Sir T. Desikachari. — Q. With regard to suits on simple mortgage, if they are of 
less than Rs. 500, can they be tried under the small cause jurisdiction ? 

A. Yes, if there is no question of title involved in it. 

Q. You can qualify it by saying that if there is a plea of discharge it can be tried 
under the summary procedure. Supposing there is a subsequent or prior mortgage 
and they intervene and want to have an account, won’t it introduce complications} 

A. These are always complicated. 

Q. Would you like to have them tried under the small cause court procedure 
when there is only a plea of discharge ? 

A. Yes. 
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Q. Directly any other plea is put in you would transfer it to the original 
side. 

A. It is rather a difficult thing. 

Q. With regard to suits relating to mesne profits how is it possible to ascertain 
whether it does or does not raise a question of title ? 

A. If it raises, it must be transferred under section 23. 

Q. You have qualified your statements in that manner. 

A. Yes. 

Dr. DeSouza. — Q. We have all been very greatly impressed by the evidence 
given by you and other witnesses that the district and the subordinate judiciary 
in this provinoo are very hard worked. You must not think I am rather callous. 
We have heard the same tale from other provinces where we have taken evidence. 
In this province, I find however that your working days are about 200 to 220. 

A. Yes. 

Q . In other provinces I find that their working days are as many as 245 to 250. 

A. Here district munsifs have to work like that. 

Q. That is due, I believe, to the fact that the vacation of the district munsifs is 
only 6 weeks in addition to the other holidays. 

A. Yes. 

Q. That of subordinate judges and district judges is 9 weeks. 

A. Yes. 

Q. Would you be surprised to hear that in every other province that we have so 
far visited the district judges as well as munsifs get no more than a month and out 
of that one month the district judges have to spend about a fortnight to do criminal 
work and that they can only get away for a fortnight f 

A. That is rather hard. 

Q. Of course you have knowledge of the climatic conditions of India, I taka it, 

A. Yes. 

Q. Is there any reason why Madras should get more vacation than other pro* 
winces ? Why should the Madras judiciary get 30 days more than that of the 
United Provinces or Bengal ? 

A. I do not know the figures of the other provinces and I cannot compare them 
with the figures of this province. 

Q. There the working days are 245 in the year compared with 220 in Madras. 

.1. I consider the number of working days here has also been increased after the 
report of the Retrenchment Committee. Here the judges sometimes have to 
work till seven or eight o’clock in the night 

Q. Are the climatic conditions here so bad as to make it necessary that the 
Madras people should get more vacation ? If the same period of vacation were 
allowed in this province are you aware that it would mean the strengthening of your 
permanent cadre by the addition of three district judges, six subordinate judges 
and twelve munsifs ? 

A. The judiciary is very much over-worked here and the two months vacation 
that is allowed is not sufficient for them to keep good health. There have been 
many breaks-down here. 

Sir T. Desikachari. — Q. Would you like to give exclusive jurisdiction to village 
•courts ? 

A. They may be given exclusive jurisdiction but the district munsifs should 
exercise control over them and should supervise them very carefully. In the 
matter of making appointments of benches of village courts, both the collector and 
the district judge should select men. 

Q. How muoh jurisdiction would you give to these courts ? 
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A. If he is a single judge, then the jurisdiction should be Rs. 50, but if it is a 
bench then the jurisdiction may be Rs. 100. 

Q. So you think that if selection is made by the district judge in consultation 
with the collector, it will be a very satisfactory arrangement and that these benches 
or courts can be entrusted with the disposal of petty judicial cases ? 

A. Yes. 

Q. And that the district munsif will have the right of revision ? 

A. Yes. 


Dr. S. S WAMINATHAN, Vakil, Hjgh Court, Madras. 


Written statement. 

1. A. (i) High Courts. 

Original suits— 

(а) Commercial ...... 

(б) Others ....... 

First appeals ....... 

Second appeals ...... 

Miscellaneous appeals ..... 

(ii) District and subordinate courts. 

Original Suits— 

(а) Title. 

(б) Money. 

Regular appeals. 

Civil miscellaneous appeals against orders . 

Small Causes 

(iii) District munsif'scourts. 

Original suits— 

(a) Title ....... 

(&) Money . . ... 

(c) Rent ....... 

( d ) Others ....... 

Small Causes ....... 

B. Claim proceedings, etc. ..... 

C. Suits in the Presidency Small Cause Courts . 

Suits in the city civil court, Madras 
Execution prooeedines in these courts 

2. Yes. 
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Main causes of delay. 

High Court .—Insisting on translation and printing in every case—indiscri¬ 
minate granting of adjournments for the mere asking—constant change in sittings 
and in the constitution of benches—uncertainty as to when a particular case will 
be heard. According to the present practice parties and pleaders are trained in 
the unalterable belief that a case will never be heard and decided on the date 
fixed in the summons or notice. In the High Court on the appellate side printing 
is being insisted on in every case. Very often papers are printed not because 
they will be useful at the hearing of the case but merely to put off the evil day 
—the date of final adjudication. A good many second appeals, miscellaneous 
appeals and civil revision petitions could easily be disposed of with the typed copy 
of the judgment or order of the lower courts and the original records of the 






















67 


evidence. This is all the easier when nearly half the strength of the judicial 
bench is composed of Indians who have practised at the Bar and who have a 
competent knowledge of the vernaculars. The judges who have attained their 
position after having been district judges will not ordinarily feel the want of 
printing a great drawback. I would limit printing in the High Court to heavy 
first appeals and to such other matters in which the registrar on the application 
of the parties, orders printing~before being posted for hearing. 

The practitioner at present is naturally anxious to prolong the life of civil 
appellate matters, because the parties knowing the dilatory ways of the High 
Court do not bring the whole of the funds required when they engage their pleaders 
and the major portion of what the litigant gathers in the first instance is devoted 
to paying the translation and printing deposits. If these 'charges which act as a 
drain on the resources of the litigant can be reduced to a minimum and that only 
where necessary, it may be possible to educate the litigant gradually into a belief 
that he will not get an indefinite number of adjournments merely for the asking. 

After a case is ready for hearing a good deal of delay occurs because parties 
or their pleaders imagine their cases will have better chances of success before a 
particular judge or before a particular bench, and all manner of dodges are resorted 
to get the case taken off the list when posted before other judges or other benches. 
If some system could be devised under which when a case gets ready it is assigned 
by the registrar to a particular judge or a particular bench, a very serious tempta¬ 
tion to prolong the pendency of a case could be removed. At present, second appeals 
are assigned to a particular judge to decide whether notice should go to the respon¬ 
dent or not. It would be quite easy to assign that seoond appeal for all purposes 
to that particular judge unless he desires that it should be heard by him sitting 
with another judge forming a division bench. As far as possible the same judge 
or judges might continue to sit for the disposal of a particular class of work, say 
for a whole term and thus remove all temptations for causing delay with a view 
to get a better bench. 

Courts subordinate to the High Court. 

These special causes of delay set forth above as applying to the High Court 
do not ordinarily operate in civil courts subordinate to the High Court. The main 
causes of delay in the civil courts subordinate to the High Court are :— 

Laxity as regards posting—posting too many cases a day—sending away 
witnesses obeying a subpoena without recording their evidence—treating orders 
X, XI and XII as mere dead letters—unsatisfactory nature of rules relating to 
process service. There is great laxity in posting and re-posting of cases and no 
adequate check that cases posted for any paiticular week could reasonably be 
heard in the oourse of that week making due allowance for adjournments necessi¬ 
tated by death of parties, absence of material witnesses, etc., particular care 
should also be taken that a witness appearing in obedience to a subpoena is not 
sent away without his evidence being recorded unless the party that got him. 
summoned states in writing that his evidence is not required. 

The most important factor is however the personality of the presiding judge 
which is necessarily beyond the scope of all rules. The Bar as a whole can never 
rise to a higher level of excellence than is ordinarily attained by the presiding judge- 
instances are numerous where the tone of the Bar shows signs of marked deterio¬ 
ration when, on a change in the personnel of the presiding judge, the new judge’s 
habits weie found to be dilatory and perplexed ; but the moment he is succeeded 
by a more prompt and strict officer with a fair measure of business habits the Bar 
as a whole rapidly recovers its lost vigour. A judge who is ever hesitating and 
listens to sense and nonsense with equal patience has his cases protracted to an 
undue length. Hence, officers found incompetent for administrative and executive 
duties ought not to be regarded as fit to occupy the judicial bench. As indicated 
<n answer to question No. 4, officers in the administrative line ought to be given 
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an opportunity quite early iir their career to elect the judicial line and the present 
practice of shunting them on as district judges because they are found unfit for 
any other class of work the executive Government considers more vital, ought 
to be abandoned wherever it still exists. 

Delay in the subordinate courts, where it cannot be attributed to lack of training 
in the presiding judge, has to be attributed to lack of close and adequate super¬ 
vision by superior authorities. This in the very nature of things can hardly be 
expected from a gentleman found unsatisfactory in the ordinary task of gathering 
the public revenue from the ryots of the district. 

Another fruitful cause of protracted proceedings is the ignorance of the mode 
of working Orders X, XI and XII of the first schedule of the Code. If these 
salutary provisions are properly utilised a good deal of time in a protracted trial 
could be saved. 

Again, the provisions of Order I, rule 8, are not properly used, e.g., in suits 
relating to tarwad property in Malabar all the members of the family, includ¬ 
ing infants in arms, are added as parties. 

A good deal of delay may be avoided if rules regarding service of summons 
and notices are made more reasonable, for example—(1) service on pleaders where 
one has been retained, (2) service by registered post where the chances of abuse 
are very little and (3) effective service in suitable cases through the agency 
of the plaintiff or his agent coupled with a proper affidavit of service. 

3. So far as this Province is concerned we have enough courts and the number 
of judicial officers is sufficient; but greater forethought and care ought to be 
bestowed in Selecting proper persons to fill existing offices, always remembering 
that in every other country the judicial office is a highly honoured office. No 
one should be appointed to it except those that have the capacity to discharge 
the duties appertaining thereto, satisfactorily. 

A system of circuit or itinerant courts might be devised for speedy disposal 
on the spot of boundary disputes, small partition suits, suits involving compensa¬ 
tion for improvements, disturbance of easements, etc. If evidence is recorded on 
the spot or near the property in dispute the temptation for exaggeration and per¬ 
jury will vanish. These itinerant courts might act as auxiliary to the ordinary 
courts trying other issues. These itinerating courts might do a good deal of work 
now done by commissioners under Order XXVI and thus save considerable time. 

4. As regards district munsifs the present system of recruitment in this 
province is fairly satisfactory. It is capable of improvement in only one direction. 
Men who have entered the clerical service in the district courts, subordinate courts 
or in the High Court should not be appointed munsifs even though they be 
graduates in law. On the other hand members of the Indian Civil Service, execu¬ 
tive branch say from 5 to 10 vears’ standing, if they express their willingness to 
elect the judicial branch, should be first appointed as munsifs and the present 
practioe of appointing such persons as acting district judges straight from 
the executive line being discontinued as early as possible. 

As regards subordinate judges and district judges one half of such appointments 
must be filled up directly from the practising Bar and the other half by promo¬ 
tion from the ranks of district munsifs and subordinate judges respectively. 

As regards the High Court, two-thirds of the appointments should be reserved 
for direct recruitment from the practising Bar (irrespective of such anachronisms 
as to whether you call a practitioner a vakil, barrister or advocate), and the 
remaining one-third by selection from the ranks of the district judges quite irres¬ 
pective of seniority or standing. 

5. No special training is required for recruits from the Bar. Selected officers 
from the executive branch of the Civil Service ought to be given special training 
by being attached to the courts of subordinate judges for a period of one year. 
While undergoing training they should be empowered to deal with small cause 
work and execution applications. 
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6. In this province transfer of judicial officers, in my opinion, does not in ary 
way appreciably tend to prolong the duration of civil proceedings. 

7. Six hours spent on the judicial bench, preferably 7 a.m. to 11 a.m. and 3 to 
5 p.m. in all cases where it is practicable. The change of hours if it could be effected 
would be welcomed by most Indians and the quantity of work turned out between 
7 and 11 a.m. would exceed that done during the whole day under present circum¬ 
stances. Statistical returns of work are no doubt a necessary evil. They may 
become more useful if the district judges have the necessary equipment to sciuti- 
nise them. At present the impression is widely prevalent that these returns if 
scrutinised at all, are checked only by a ministerial officer of the district court and 
that there are few district judges who are thoroughly cognisant with the details of 
these returns. No better standard can be prescribed except the numerical. An 
index number for each court might easily be devised by striking an average 
between work turned out when the court was presided over by a particularly able 
man and by one of indifferent qualifications in recent years. This presupposes an 
efficiency audit of each individual member of the judiciary which is revised at 
least once in three years. 

8. There is a great tendency amongst munsifs to be popular with the profession 
and this desire leads to indiscriminate adjournments to suit the supposed conveni¬ 
ence of pleaders. There is no justification whatever for the concentration of several 
civil courts in one station. Each court should be located so as to be least incon¬ 
venient to the witnesses and parties. The state of affairs in large towns like Madura, 
Tanjore, etc., shows that the only voice that is heard is that of the vakils. Several 
instances are known where small farmers have practically lost the major portion of 
the fruits of their labour because their rich neighbour happened to have a litigation 
and just at the time of harvest the unfortunate ryot was summoned to the district 
head-quarters to give evidence and detained there for a number of days while his 
crops perish d for want of attention. The tendency to concentrate too many 
courts in one station if properly checked is bound to re-act and have a beneficent 
effect on the tendency to concentrate in any one practitioner more work than he 
could possibly attend to. 

9. The experiment that has been tried of appointing special courts of small 
causes in Trichinopoly, Tanjore and Kumfcakonam, was not a success as the small 
litigant and his witnesses had to travel a long way from heme. I am not in favour 
of any change in jurisdiction. The courts created by Madras Act 1 of 1889, lecently 
amended by Madras Act II of 1920, are really an index to the limit to which con¬ 
ditions in this province at present admit of change in the jurisdiction. The Legis¬ 
lature was wise in allowing the litigant an option whether he would prefer an ordi¬ 
nary court constituted under the Madias Civil Courts Act or the panchayat court. 
In spite of the delay, the small litigant still shows his preference to the ordinary 
civil courts created by the Madras Civil Courts Act, 1878. Until the panchayata 
have worked for some time and earned the confidence of the villagers, it would 
be unwise to make any attempt to convert the present concurrent jurisdiction into 
exclusive jurisdiction. 

10. I am decidedly in favour of enhancing the jurisdiction of munsifs in original 
suits to Rs. 4,000 or even Rs. 5,000 and in small causes to Rs. 600. 

11. I am against giving enhanced jurisdiction to selected district munsifs. 

12. Very few heavy original suits are now tried by district judges. In heavy 
districts, like Tanjore and Tinnevelly, assistant sessions judges now relieve the 
district and sessions judges of the task of trying the less important of the criminal 
cases committed to them. The district judges, if they are persons appointed straight 
to that office from the grade of sub-collectors, will find themselves completely at 
sea in checking the work of district munsifs and subordinate judges. I have no¬ 
proposal to make on this question and if the present system of appointing district 
judges is altered and a district judge is an officer who either from his professional 
life and knowledge or from the fact that he has risen to his present office from the 
ranks of district munsifs and subordinate judges will have the necessary equipment. 
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he will be able to find time to do all that is expected of him. If pressure of work 
is ever pleaded as an excuse, it must be understood in the sense of want of neces¬ 
sary equipment and legal training. The sub-collector—district judge does his 
sessions work admirably as compared with the subordinate-judge—district 
judge, but his civil work and administrative control over civil courts suffers 
owing to lack of experience and knowledge. 

13. The proposal would be quite acceptable to the public of this province. 
All officers may be invested with such power. There is nothing peculiar and in¬ 
tricate in testamentary jurisdiction or succession certificate or land acquisition 
proceedings which the youngest recruit to the office of district munsif cannot handle 
as satisfactorily as an acting district judge just appointed to that office from the 
grade of sub-collector. 

14. Part of this question I have answered in dealing with question !). Most 
villages of any importance are divided into factions. Great skill is required in 
the constitution of the panchayats. Time is required to create confidence in 
these tribunals and until the public manifest some measure of confidence there is 
no use resorting to compulsion. Suits will be overvalued to evade any such law. 
Village courts have not been very popular. Panchayats are still in their infancy 
and my information regaiding their working is of a varied character. I would not 
reoommend exclusive jurisdiction being conferred upon them for some time to 
come. 

15. I have no desire to restrict the scope of section 19 of the Presidency Small 
Cause Courts Act. Even in simple mortgage suits, so long as the provisions of 
Order XXXIV, rule 1, remain, questions of the genuineness or validity of an alleged' 
prior mortgage may be set up giving rise to complicated issues. I would however 
put provincial small cause courts on the same footing as the presidency small cause 
courts and thus enable a provincial small cause court judge to try a suit for rent 
in respect of land or a suit in respect of mahar due to a Muhammadan wife or widow. 

Suits relating to partnerships very often raise iBsues of a complicated character 
and I am afraid nothing has to be gained by making partnership suits triable as 
small causes. In practice very little depends upon whether the partnership has 
small capital or large capital. It depends upon the turn-over. I have known 
two partners with a capital of Rs. 5,000 doing twenty-seven lakhs worth of work 
in constructing the East Coast Railway line. 

16. In this province Order XXXVII is applicable to all civil courts and summary 
procedure, limited to suits on negotiable instruments, has worked well. I would 
welcome rules being framed by the rule-making authority, with the advice of the 
Rule Committee, as contemplated bv section 128(2) (/), extending the same proce¬ 
dure to suits for recovery of debts or liquidated demands arising out of contract, 
e.g., suits for rent, suitB to recover money on hypothecation bonds, suits to recover 
wages, etc. 

17. In this province sub-registrars were tried as magistrates under the Code 
of Criminal Procedure. The experiment was not a success. I would deprecate 
officers appointed to discharge a particular duty being saddled with additional 
responsibilities of a judicial nature. A sub-registrar should be assigned sufficient 
registering work. I have no objection to invest retired officers, willing to do hono¬ 
rary work, being invested with powers as special munsifs on the analogy of special 
magistrates under the Code of Criminal Procedure. In large towns special benches 
of honorary munsifs could easily be constituted. I am decidedly against the em¬ 
ployment of sub-registrars. 

18. I would also delete clauses (g), (r) and (s) from Order XLIII, rule 1, Code 
of Civil Procedure, though I am aware that all attempts at curtailing the rights 
of appeal will have no practical effect so long as the scope of section 115 remains 
in the present state of bewildering uncertainty. 

In all prior-to-decree appeals and revision cases it should be distinctly under¬ 
stood that the provisions of Order XLI, rule 13(2), Code of Civil Procedure, are 
not applied and where proceedings have been stayed the appellate court or High 
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Court should take care that the appeal or revision case is specially marked for 
early disposal, without printing, as soon as the respondent has been, served, ! 

19. (a) Except in cases covered by section 98(2) I would abolish all apptels 
under clause 15 of the Letters Patent in every case decided by a single judge exer¬ 
cising the appellate jurisdiction of the High Court unless such judge on applica¬ 
tion made to him at the time that he pronounces his judgment or order has certi¬ 
fied the case to be a fit one for appeal. 

(6) Under the amended Letters Patent of the Madras High Court no Letters 
Patent appeal is allowed in revision cases and if the value of the Rs. 1,000 is limited 
to such value in money decrees, my answer to question 18 would apply. But as 
regards decrees involving title to immovable property though the value be less 
than Rs. 1,000 I would not place any further restrictions than that implied in 
my answer to question 19 (o). 

20. 1 am not prepared to say, in spite of the fact that only a small proportion of 
second appeals in the High Court are successful, that the unsuccessful ones are 
necessarily frivolous. The existence of the right of second appeal is in itself a 
very potent factor making up for the efficiency of lower appellate courts. 

I would extend the scope of section 102, Code of Civil Procedure, by substi¬ 
tuting Rs. 1,000 for Rs. 500 and also the scope of suits triable as small causes in 
the manner suggested in the answer to question 16. It would not do to choke 
off second appeals relating to title whatever be the value of the second appeal. 

21. I would not place any further restrictions on the right of second appeal 
against money decrees than that indicated in my answer to question i.0. So 
long as the decree-holder retains the liberty to execute his money-decree (appellate 
courts do not ordinarily grant orders for stay of such decrees) I would not compel 
deposit of the decretal amount. Several of these second appeals involve sub¬ 
stantial questions of law and the litigant who fancies he has grievance ought not 
to be frightened in the manner proposed. 

22. As regards Becond appeals, in the High Court the power is systematically 
exercised. Mofussil appellate courts seldom make use of this provision and they 
are right, as appeals are ordinarily on questions of fact which can be satisfactorily 
disposed of only on a perusal of the records. I have known only two district judges 
who have exercised the power under Order XLI, rule 11 and both of these officers 
had held the office of registrar of the High Court and as such were accustomed 
to mark second appeals as fit to be heard under Order XLI, rule 11. 

23. I am not prepared to say the right is abused. I am strongly opposed to 
make a legal right practically available or not, according to the wealth of the party 
concerned. Since the right of revision under section 26 of the Provincial Small 
Cause Courts Act has to be grounded on questions of law I would not throw any 
further difficulties in the way of the litigant by making the High Court practically 
inaccessible to him. As regards section 115, Code of Civ il Procedure, the un¬ 
certainty is always there according to the personal predilections of each indivi¬ 
dual judge. The art of giving legal advice in such matters is almost dead owing 
to the personal equation involved. 

I would not introduce any further limitations than what is indicated in the 
last paragraph of my answer to question 18. 

24. (1) Fixing the date for first hearing. 

I would give the parties sufficiently long time to prepare and then refuse ad¬ 
journments except for good cause to be stated in writing. Treat the plaintiff as 
always ready. Give the defendant in a small cause suit about 4 weeks time from 
date of service and in an ordinary suit about 2 months time from date of issues. 

(2) Where witnesses have been summoned, never grant an adjournment on the 
ground that the pleader is otherwise engaged or to suit his personal convenience. 

(3) When a trial first commences it must proceed from day to day just like 
the trial of a criminal case by the Court of Sessions. When evidence has been 
adduced never grant an adjournment for the pleaders to prepare for arguments. 
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(4) Encourage as far as possible the use of interrogatories, admission of facts 
and admission of documents under Order XII, rule 12, Code of Civil Procedure so 
as to dispense with their proof. 

(5) The court should also make better use of Order X. 

(0) When processes are applied for witnesses, hand over the subpoena to the 
parties themselves and make each party responsible for the attendance of his own 
witnesses, and in taxing costs between party and party see that the subsistence 
allowance for a witness is limited to days on which the examination actually takes 
place and see that not more than one travelling allowance to and fro is allowed 
for each witness. 

25. A serious attempt ought to be made in suitable cases to effect service by 
l egistered post and in other cases to get an affidavit of service (personal or by 
affixture) made by the plaintiff or his agent and vouched for by the village headman 
or village accountant. The procedure of section 106, Transfer of Property Act 
might be applied to a good many civil suits. 

26. Except that the statements are somewhat vague and prolix, plaints that 
are usually in the vernacular answer their purpose very well. I would not insist 
that pleadings should be in English or should be in a particular form. I would 
encourage the use of the vernacular as far as possible. Any deficiency in the 
pleadings can easily be made good by the proper use of Order X prior to issues 
being framed. 

27. In this province I do not think they are neglected. 

28. I would answer the first part in the affirmative. (Vide answer to question 
25.) The agency of village officers can be used, but I would insist that they be 
paid a small remuneration, say 4 annas for each summons or notice served with 
their help. The party may be encouraged to effect service with the help of village 
officers and the cost will be no more than what he incurs now. An affidavit of 
service made by the party or his agent supported by a certificate from a respon¬ 
sible village officer would be even more satisfactory than the present method. 

29. This would be useful in appeals, the party having already given an address 
for service in the court of first instance. On the recommendation of the Rule Com¬ 
mittee, the Madras High Court has made such a rule, vide Order XLI A., rules 4 
and 5. It is desirable to extend the practice to execution proceedings in general, 
especially as the form of vakalat prescribed by the High Court empowers a pleader 
to continue his representation to proceedings in execution. 

30. This suggestion is generally acted upon, as the process-server, unless he is 
colluding with the opposite party, expects a free meal and sometimes a small 
present also in cash from the party on whose behalf he takes out a process for service. 
Xo improvement can be expected by merely regularising the present practice. 

31. In this province complaints about the framing of issues are very rare. In 
complicated suits the pleader on oack side frames his own issues and the court 
settles the issues by striking out such of them as are redundant after a perusal 
of the draft issues. 

32. Speaking generally, theso provisions are -woefully neglected. They were 
not so prominent in the 1882 Code and the mofussil Bar has not taken to these 
provisions very kindly as the proper use of these provisions implies a certain mea¬ 
sure of forethought and previous preparation, generally lacking in the ordinary 
litigant and his legal adviser. Presiding judges can do a good deal to prevent 
these provisions falling into desuetude and a strongly worded circular from ihe 
High Court might probably energise the average district munsif and his Bar. 

33. Speaking generally when the points at issue are simple an examination of 
tho parties at the first hearing of the case and before issues are actually framed 
would be usetul, provided they are further examined, where necessary, after the 
issues are set down for trial. I would agree to the suggestion in the latter part 
of the question. 
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34. This provision is often neglected with the result that costs are allowed to 
mount np unnecessarily, not to speak of the delay. There is no harm in making a 
party responsible for the appearance of his own witnesses (not being a witness 
in his official capacity) who is not 'riendly to him. There is however an absurd 
notion very prevalent in this province of a witness being discredited, if he appears 
without a summons. Judioial c fficers could do a good deal by discouraging such 
silly questions in cross-examinations. Costs might be taxed as between party 
and party in respect of all witnesses actually examined, no matter whether they 
appeared on summons or not. 

35. It depends mainly on the presiding officer of each court. If he has read 
the pleadings and the issues before commencing to hear evidence and if he intelli¬ 
gently follows the evidence, he can do a good deal to keep the pleader to the straight 
path. It is very rarely the Bar is too strong for the Bench. Where the presiding 
officer is weak and patiently records every answer elicited whether relevant or 
irrelevant and receives documents, reserving for a future occasion the determin¬ 
ation of the question whether they are admissible or not, nothing can save 
the case from being prolonged to an undue length. The evil lies not in citing a 
large number of witnesses but in allowing all of them to be examined. 

36. I would not recommend the adoption of affidavit evidence to the extent 
suggested. But the witness who puts in an affidavit might be tendered for cross- 
examination and this might shorten proceedings to somo extent. 

37. The administration of justice ought not to be made to look mechanical. 
An efficient judiciary is not likely to require any such artificial aid to shorten pro¬ 
ceedings. 

38. Already answered. Vide answer to question 16. 

39. I would urge the principle of representative suits being extended to the 
particular instances mentioned in the question, provided, that in the case of co- 
owners, in addition to general publication the court takes care to give a registered 
notice of the institution of the suit to each co-owner where their number is not 
prohibitive or otherwise takeB care to see that the publication iB really effective. 

40. I do not think this suggestion is practicable or that it is desirable on a balance 
of convenience, especially as the time for bringing on record a legal representa¬ 
tive is very much cut down by recent legislation. If a rule as contemplated is to 
be made at all, its operation should be confined to cases of transfer of interest by 
assignment or devolution under Order XXII, rule 10, Code of Civil Proce¬ 
dure. 

41. I do not think that there is any vexatious refusal on the part of near rela¬ 
tions to act as guardians ad litem. In the majority of cases the proposed guardian 
readily consents. The remedy suggested might, however, apply when the first 
named guardian has refused and a second application has to be made. 

42. No further safeguards are required than what are provided in section 95, 
Code of Civil Procedure. Abuses there are. 

43. The great majority of judgments are not unduly prolix. We must leave 
the matter to the good sense of the judicial officer concerned. 

44. Generally there are. 

45. I believe the dates of adjourned hearing are fixed by the judges them¬ 
selves in consultation with the pleaders, having due regard to the state of current 
business of the court and the state of preparation of the parties asking for adjourn¬ 
ment ; but dates of first hearing after issues are not bo fixed and every litigant 
rightly or wrongly is under the belief that his suit (even it be a small cause) 
will never be heard on the date fixed for hearing. I would not urge any new 
rule in the matter except that cases should be so posted that the entire work, 
say for a whole week, is reasonably capable of being completed within the time 
allotted, and as far as possible cases are proceeded with from day to day until they 
are finished and in the ordor in which they stand posted. 
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46. Pleaders arc consulted, but sometimes pleaders themselves are unable to 
frame a fairly reliable estimate as to time, at all events until the hearing has made 
somo nrogress. Usually a large number of witnesses are cited but the process of 
weeding out commences only after the more important of the witnesses have 
been examined. I do not expect much to be gained by making new rules on the 

subject 

47. Provisions of Order XXVI are not resorted to by litigants anxious to 
prolong a cac . Rule 62 of the Civil Rules of Practice 1905 is a sufficient 
deterrent. 

48. The proposed remedy will be useles as the quest ion of adjournments depends 
upon the degree of softness of the presiding officer. Once the Bar knows that a 
judge is strict the tendency to apply for adjournments would disappear. If it is 
possible to classify suits according as the party is rich or poor, then the fear of hav¬ 
ing to pav cost b may possibly evoke some measure of diligence on the part of the 
poor litigant. But day costs are in no sense an adequate compensation to the 
partv adversely affected by an adjournment or to his witnesses. In the majority 
of cases it will never reach the pockets of the party, and it is no compensation 
to the witness for his loss of time and trouble. 

It is often considered that the readiness to grant an adjournment for cause or 
no cause i* the true measure of a judicial officer’s popularity. More frequent 

supeiviBion by the diBtiict judge and by one of the Judges of the High Court 

might act as a corrective. 

49. Excepting heavy original suits tried by subordinate judges, the. majority 
of suits are not tried continuously from day to day and instances are not wanting 
of a district nfunsif in the course of one day reoordi: g oral evidence in half a dozen 
different suits and adjourning each of them for distant hearing dates. There is 
no system in the posting of eases, no real effort t.i see that the cases posted for any 
particular week arc reasonably likely to be heard within that week. The only 
remedy is for the judge to post a reasonable number of eases for each week, 
making due allowance for adjournments, and insist upon the, eases being taken 
up in the order in which they stand posted. 

51. Perhaps in largo towns like Madura, Tutieorin, Coeanada, or Calicut some¬ 
thing like Order XV of the Oriuinal Side rules might work well, but for the great 
majority of civil courts in the province no such special list is yet needed- 
Such a differentiation might possibly prejudice other litigants. 

52. (1) Where notice of the application to the judgment-debtor is required, 
servo it on the pleader who represented him in tho suit or resort to service by regis¬ 
tered post at the address for service to bo given by the judgment-debtor at the time 
the decree is passed, if not earlier. 

(2) Do not insist on the production of a certified copy of the decree sought 
to bo executed along with the execution petition. If the original decree has been 
forwarded to the central reeord office the executing court could easily get it, in 
any event by the time notice is served on the judgment debtor. 

(3) Shorton the period of limitation for execution. Let it be three years for 
decrees for delivery of immovable property and six years for movables in 
the place of twelve years specified in section 48, Code of Civil Procedure. 

14) Decree-ho'ders who ar- dilatory may be penalised (i) by having to pay an 
extra stamp duty on applications made after the lapse of, say, 3 months from the 
date on which tho decree becomes executable and (ii) by making dilatory appli¬ 
cants foefeit any claim for costs of execution. 

(5) In Order XXI, rule 32, substitute 3 months for one year in sub-rules f3) 
and (4). 

(6) In rule 31 of the same Order the period of six months in sub-rules (2) and 
(3) might be curtailed to 3 months. 
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If the committee would throw out a general suggestion that periods should 
be curtailed each High Court might make its own rules acting under Part X of- 
Code of Civil Procedure. 

(7) A decree-holder attaching another decree under the provisions of Order 
XXI, rule 53, must be expected to be as diligent in taking proceedings in execution 
as the holder of the decree attachod. 

(8) Where by neglect or default of a decree-holder his execution petition has 
to be struok off or dismissed, penalise him by providing that the reliefs prayed for 
in that execution petition are no longer open to him in the execution of that 
decree. 

53. May be extended. 

54. May be invested. 

55. If it be possible to modify section 47 so as to bring all disputes of the class 
referred to in 43 Madras 107 (F.B.) within the scope of that section, it would be 
good, though I must admit that the determination of questions under section 47 
consumo quite as much time as the trial of suits. 

56. (a) I agree to the proposed curtailment. 

(b) and (c) I am also in favour of these suggestions. I agree to the suggestion 
in the last part of the question; the presont periods of limitation are unduly Ion 
and harassing. 

57. I see no objection to the proposed alteration. 

58. I am entirely in favour of the suggested alteration. 

59. I am against the deletion of tho 2nd proviso to Order XXI, rule 16. 

60. I have no objection to delete rule 21 altogether. I have no object ion to 
a decree holder proceeding against porson and property simultaneously or 
wheie he shows good cause, trying to execute simultaneously in different 
jurisdictions. 

61. I am in favour of deleting altogether Order XXI, rule 22. 

62. I would so modify rulo 26 as to give the court to which a decree is transferred 
for execution discretion to grant stay for a limited time for sufficient causo, it 
being understood that what is sufficient cause in one jurisdiction need not be 
considered sufficient cause in another jurisdiction to which the same decree is 
transferred, e.g., that goods of sufficient value havo been attached and investi¬ 
gation of claim proceedings is ponding may be good causo for staying the sale 
of immovable property situate in another jurisdiction, in execution of a money 
decree. 

63. I would dispense with the extra notices referred to in this question where- 
over there is satisfactory proof that tho first notice has been brought home to the 
judgment-debtor or the person thon really interested in tho property. 

64. If the debtor has had sufficient notioo that the decroe amount is sought 
to .be roalisod from a particular parcel of immovable property then there should 
bo an end of all further duty on tho part of tho court or of the decree-holder to 
keep him informed of the successive steps until the actual confirmation of the 
sale. The debtor owes a duty to liims If that his own interests arc safeguarded. 

It may not always be practicable to insist on attachment and pioclama- 
tion of sale being made simultanesusly. In many cases all that a decroc-holder 
is required to do is to proclaim the attachment. 

I should very much like to see the relation between vakil and client put on a 
more permanent footing than is the case now. I agree to notice to the vakil 
being treated as sufficient notice to the client and a refusal of the notice by the 
vakil may be treated as a refusal by the former. 

65. I cannot agree to village headmen and village accountants being saddled 
with responsibility as debtor-catchers. Most villages are factious and these village 
officers have enough work of their own when they are not leaders of a faction. 



76 


66. (a) This suggestion might be adopted provided registration charges for 
search are not prohibitive. 

( b ) There is no objection to this suggestion. The explanation to rule 1 of 
Order XXXIV, will have to be deleted and care must be taken that the record is 
not unnecessarily loaded with names of parties who have no longer any sub¬ 
sisting interest. 

(c) There is no objection so long as the provision is merely permissive. 

(d) A provision like this is necessary for the prevention of multiplicity of suits* 

(e) In the great majority of cases the time that is granted to the mortgagor 
is never utilised. I would limit the time, say to one month which is the time- 
usually taken to get a fair copy of the decree signed and sealed after judgment 
has been pronounced. The period of 6 months in Order XXXIV, rule 2 (c) ought 
to be curtailed. 

In simple mortgage suits there is no necessity for a preliminary decree which 
is practically a meaningless formula. A final decree may be passed as if immov¬ 
able property has been attached in execution of a money decree on a simple bond- 

After the security has been exhausted a personal decree may be drawn up on 
application made in that behalf. I think that the present practice is better. A 
mortgagee ought to look to his security first before trying to harass his debtor 
by other means. 

67. Yes ; but only a small percentage of decrees are appealed against. 

Where a money decree sought to bo executed is under appeal, T am in favour 
of the executing court being invested with power to take full security for restitu¬ 
tion under section 144, Code of Civil Procedure, in the event of the appeal being 
successful in whole or in part, the appollate court merely granting a certificate 
that an appeal has been filed and is pending disposal. This would prevent appli¬ 
cations for stay being made to the appellate court in the case of such decrees. 
Subject to answer to question 66 (e), in the case of final decrees for sale in mort¬ 
gage suite, it is better that the executing court stays its hand until the appeal, if 
any, from preliminary decree has been heard and decided. Appellate courts must 
also strictly adhere to the practice of giving precedence to those appeals in which 
it has stayed execution of the decree of the first court. An order for stay is not; 
made without notice to the respondent and if after hearing the respondent the 
appellate court makes an order for stay, the application can never be called frivo¬ 
lous even though the appeal be ultimately dismissed. Where the obtaining of an 
ex-parte order of interim stay pending return of notice to the respondent is found" 
to be vexatious, the court should be empowered forthwith to hear the appeal and 
in the event of its being found unsubstantial it must have power to award reason¬ 
able compensation on principles similar to those embodied in section 95, Code of. 
Civil Procedure. 

68. I have never heard of abuse of the power referred to in this question 
leading to prolongation of execution proceedings. I have therefore no¬ 
suggestions to make. 

69. The law of insolvency, since its primary object is to see that all creditors 
are put on the same footing, necessarily impedes the path of a decree-holder credi¬ 
tor. There is no avoidable delay except what is necessarily inherent to the man¬ 
agement and realisation of a man’s estate by an official agency. As for fraudulent 
insolvency applicatons made with a view to delay creditors, nothing further 
can be done by way of fresh legislation. 

70. A debtor prevents arrest by flying to foreign territory after hiding his 
movables. If a creditor does not know how to help himself in these matters 
he must be left without any remedy. Tho existing provisions of law are quite 
sufficient to help a diligent creditor. 

72. In the case of a registered mortgage deed as between parties to the docu¬ 
ment, formal proof mav be dispensed with and proof of consideration limited to- 
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the same extent as is required in a suit on a promissory note or other negotiable 
instrument by throwing the onus on the defendant. 

73. Even now parties by consent do treat printed records as evidence but I 
am afraid it would not be practicable to compel an unwilling litigant to give his 
consent except by penalising him by way of the costs of formal proof, irrespect¬ 
ive of the event, if consent is withheld for improper reasons. 

74. The Law of Limitation might be made more Btringentby shortening the 
period for execution of decrees. If a decree-holder is so helpless that he is 
unable to realise the fruits of his decree within a period of 6 years from the time 
he is free to execute, he deserves no sympathy and the law should treat the 
•decree as no longer subsisting. 

76. I would agree. 

77. I have not the slightest objection to compulsory registration in these cases. 

78. I do not propose to interfere with the doctrine of part performance. 

79. Having regard to the proposal to levy a uniform nominal fee for registra¬ 
tion I do not see any objection to the proposal. 

80. I expect to soe illiteracy vanished from this country in the near future 
und so I am unable to support this suggestion. 

81. I am afraid Indian human nature is not susceptible of such rapid transfor¬ 
mation as the question presupposes. Legislation cannot be far in advance of 
•social habits and customs. 

82. Court fee has to be paid in advance, but the frivolous character of suits 
can be ascertained only at the end of the litigation. Court fees have to be levied 
-only on the principle of fair remuneration for services to be rendered. It 
•ought not to have any penal aspect in it. 

83. The difference between mortgage deed and the other documents referred 
to in the question need not be retained. 

84. This question is not answered as the prevention of champerty and main¬ 
tenance is not in itself calculated to speed up judicial proceedings. 

86. The provisions of Order XXVI are found sufficient for the requirements 
of this province. 

86. Undoubtedly it has. To inculcate in the minds of the judiciary a proper 
respect for the Statute law of this country more especially to India Act XVIII 
-of 1875. Nothing has so far tended to impair the prestige of the High Courts as 
the existence of the vast number of private legal periodicals more often report¬ 
ing nonsense than sense. If the High Courts have any Tegard for their own 
prestige they should not allow the reporting of any judgment thathaB not passed 
muster by a careful scrutiny by the Council of Law Reporting. 

87. There is no branch of law now administered in this province the codification 
•of which is calculated to speed up legal proceedings. On the other hand there 
as nothing so fruitful of litigation as codification, e.g., the large mase of litigation 
that followed the enactment of the Estates Land Act in 1908. 


!Dr. S. SWAMINATHAN, called and examined on Thursday, the 31st 

July 1924. 

Chairman .—I understand you are a practitioner in this presidency and 
'that you have been Principal of the Law College. 

A. Yes. I am a practitioner and I have been Principal of the Law College. 
Q. I understand you know something about legal and university education 
in other places. 

A. Yea. 



78 


Q. We are very much obliged to you for the very careful and admirable note 
you have presented to us. I want to take up just one or two important points. 

I notice one point, nit., that there iB too much printing in the High Court in 
Madras. 

A. Yes. 

Q. Your idea is that first appeals or at any rate heavy first appeals might con¬ 
tinue to be printed, but that in other cases there ought to be no general rule requir¬ 
ing printing. What is the practice in this High Court f Are the judgments of 
the courts below in second appeals printed? 

A. The munsifs’ courts’judgments used to be printed 3 times over. It used 
to bo first printed for the use of the district judge or subordinate judge in 
hearing the appeal. Then a second time it is printed with a view to file a Becond 
appeal in the High Court and a third time printed over again before the second 
appeal gets ready for hearing before the High Court. 

Q. That seems to be somewhat unnecessary. Who bears the expenses of 
printing for the first appellate court ? I suppose it is the appellant in that court. 

A. Yes. 

Q. Enough copies are not then printed to serve for the future stages. 

.4. I may just explain in this way. I have been Secretary to the Rule Committe • 
ever since the Code of 1908 came into force. Some years ago we recommended 
that in the first court when they do print, instead of printing 4 copies under the 
rules, let them print 24 copies so that there may be a sufficient number to go 
round in the event of a second appeal. But some judges reported that they had 
some trouble with their printers to get a uniform rate. That rule was in force 
for a short while. The result now is that when a munsif’s judgment is appealed 
against it is printed provided it exceeds a certain length. Only long judgments 
are printed and only 4 copies are printed. That would not be sufficient. 
There will be no copies available for second appeal. Now’, in the appellate court 
when they decide a case the party who desires to appeal makes an application. 
On his application the appellate court grants only printed copies. 

Q. Do yon think there is any reason why on a second appeal, if the judgments 
of the two courts below are properly ^typewritten, they will not suffice ? 

A. I should think it will be quite sufficient. 

Q. Do you think it is necessary in all cases in second appeal to require anything 
more to be typewritten than the two judgments ? 

A. Very often they require a good deal of documentary evidence. 

Q. Sometimes, not very often, they may require the pleadingB. 

A. Very often we may require the pleadings. 

Q. Now, in Calcutta only the two judgments are typewritten in second appeals. 
If either party wants to refer to the documents on record or to the pleadings it is 
open to him to have a couple of copies typed and hand them up to the judges for 
the purpose of being referred to or to request the judges, if it is practicable, to 
look at the record itself which is always there. Now practically nothing is typed 
apart from the two judgments. In Madras will a similar system work well ? 

A . A good many of our documents are in the vernacular and if a party 
translates, the accuracy of the translation might be challenged on the other side. 
Provided that they can get the documents translated by a court interpreter, that 
will do. 

Q. As regards translation, I take it that even if there is some question about 
the accuracy of the translation, the two pleaders on both sides and probably one 
or more of the judges could generally settle that without much difficulty. 

A. I should think so. It is quite easy’ to have it settled. 

Q. In 6ome caseB difficult documents, where there are questions of construc¬ 
tion, might make it desirable to have the whole document translated and typed. 
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A. Yes. 

Q• But, do you think that that happens vary often ? 

A. Not more than in one out of JO eases or so. 

Q. Now, what do you suggest if you are going to require more to be typed than 
the two judgments t Would you leave it to the registrar to settle questions aa 
to what documents are necessary to be printed ? To whom would you leave the 
decision as to how much is to be typed and what should be officially translated T 

A. I think it must be left to the pleader for the appellant what he requires 
to l>e typed; and he must be made responsible to get these papers prepared and 
a copy exchanged with the pleader for the respondent. 

Q. Printing in different parts of India is of a very different cost. In Madras 
I would rather think that printing is very cheap comparatively ? 

A. Comparatively it is so. 

Q. Would there be much saving to litigants if printing was dispensed with in 
second appeals and typewritten copies were permitted. 

A. I think there will be a good deal of saving. 

Q. When a document is printed for the purpose of second appeal, is it the 
practice first for a clerk in the High Court office to copy out the document from 
the record in order to send it to the printer ? 

A. Yes. That is the practice. 

Q. Do you think that is really necessary f In the records there may be a number 
of copies of the documents already. 

A. Yes. The parties should be able to supply. They obtain certified copies 
in the case of all English records. 

Q. I understand that in the case of a second appeal when a document is to be 
printed, the first thing that happens is that some clerk starts copying out the whole 
record so far as it requires to be printed in order to send it on to the printer. 

A. Yes. First it is translated and then the translator makes a clean copy 
for the press. In most of the second appeals it is very rarely that we have got 
documents in the English language. 

Q. Would you tell me whether this question of printing in the High Court has 
been considered, so far as you know, lately ? 

A. Yes. It has been very much considered. In fact during the last 10 years 
one half of the work of the Rule Committee has been in connection with this 
printing. Rules have been made, have been upset and again introduced. 

Q. I mean that it is not a question that has been lost sight of; that is to say, 
as to the present requirement of printing it is the considered opinion of the autho¬ 
rities that it should be maintained. 

A. I should think so. 

Q. Your view is that they have been too strict in requiring printing, at any 
rate in second appeals. 

A. Yes. 

Q. Apart from second appeals there are miscellaneous appeals and civil revi¬ 
sion petitions. 

A. Yes. 

Q . In those cases, what do they print ? 

A. The proceedings that led up to the order appealed against and the evidence. 

Q. In fact the whole of the record so far as is relevant is printed and that is 
compulsory. 

A. Yes. 

Q. Now, these miscellaneous appeals are appeals from interlocutory orders. 

A. A few of them may be interlocutory appeals. The majority of them would 
be appeals from orders in execution. 
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Q. In other words they are all appeals as to which expedition seems particularly 
•desirable. 

A. Yes. 

Q. Now, do you think printing in this fashion delays the hearing ? 

A. Yes, it delays the hearing a good deal. 

Q. Now, would you tell me what the practice is with regard to printing in civil 
trevision petitions ? 

A. If it is against an interlocutory order then there is a rule in the High Court 
that the petitioner should produce his own certified copies. They do not generally 
call for the records from the courts below in a pending case unless there has been 
.a stay of proceedings. 

Q. Supposing somebody has made an order in the court below granting a com¬ 
mission or something of that sort and I want to take it in revision to the High Court, 
what should I do t 

A. I present a petition accompanied by a copy of the order which is sought 
"to be revised by the High Court. 

Q. Now, that comes before whom ? 

A. Before a single Judge. 

Q. Is that presented in court ? That is to say, does the barrister or pleader 
•come before the court and move for a rule nisi '! 

A. Very often what he wants is that the proceedings in the lower court, should 
be hung up. That is his chief object, and he says that he is going to make an urgent 
.application before a single Judge. 

Q. What is meant by the presentation of the petition f Does it mean that the 
petition is moved as a motion in open court before a single Judge ? 

A. Yes. 

Q. Suppose the Judge is of opinion that there is a prima facie case, does he 
grant a rule f 

A. Yes he does. 

Q. Very well, so far you have only got a written petition and a copy of the 
order attached ? 

A. Accompanied by an application for stay of proceedings. 

Q. Where does the printing come in—after the rule nisi is issued ? 

A. After the rule nisi has been issued and notice has gone to the respondent. 

Q. What happens then 1 

A. Along with the original petition I also file a list showing what documents 
I want to be called for and printed. Then I pay for the process to the respondent 
and then the office makes out a bill for the printing. When the respondent puts 
in appearance he also files a similar list of the papers that he wants to get printed 
at his own expense. 

Q. With all this, how much time does elapse between the rule nisi being issued 
and the final hearing ? 

A. About eight or nine months. 

Q. So that if the rule nisi is issued at all in interlocutory matters the case below 
will be hung up for 8 or 9 months ? 

A. Yes. 

Q. And you want that this sort of interruption should be disposed of within 
-a short time ? 

A. Yes within six weeks. 

Q. In Calcutta there is no question of printing in revision matters either under 
section 115 of the Code or section 25 of the Small Cause Court Act. What about 
■petitions under section 25 ? 
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A. Printing is done in the same way. 

Q. Therefore if there is an application under section 20 the matter will be- 
hung up for 8 or 9 months ? 

A. Yes. 

Sir T. Desilcachari. — Q. In such matters is there no delay on account of con¬ 
gestion of work ? 

.1. There may be some delay on account of congestion of work but usually 
the delay is due to printing. When a bill is prepared the man is given 25 days 
to pay and if be wants to delay the matter he may ask for extension of time ? 

Chairman. — Q. What I gather is that the time taken up in printing in first 
appeals does not matter much, but when you come to miscellaneous appeals, exe¬ 
cution orders, applications for revision of interlocutory orders or miscellaneous- 
orders, these matters should be dealt with promptly whatever arrears there may 
be with regard to other matters. It is a matter that ought to be dealt with with- 
special expedition ? 

A. I mean to say that the time occupied in printing is responsible for the delay 
that is caused in these matters. 

Dr. DeSouza.—J}. Do you mean to say that proceedings in the lower court 
a;e hung up because the printed record is not ready ? 

A. The delay takes place in this way. If the petitioner is anxious to delay the 
proceedings he can apply for printing a large mass of papers and then cases are 
taken up according to a certain order in which they get ready. As they are taken 
up in order the man can apply in such a way that the case may not be taken up 
earlier. 

Q. Would there be any objection in this province to the parties being allowed 
to do their own printing ? Are printing charges not levied by Government, 
higher than the charges levied by the local press t 

A. Perhaps the Government rate is higher than the market rate, and I may 
point out that in the translation and printing branch there was an accumu¬ 
lation of something like 8 or 9 lakhs of rupees, but the provincial Government 
took it away. I think the accumulation was due to over-oharging the parties. 

Q. Do you not think that there should be some reduction in the rate asked for 
by the Government ? 

A. The High Court here has recently revised the rates of printing and I do- 
not think that it will admit of any further reduction. 

Chairman. — Q. In Calcutta we had the same practice, but that was changed. 
The Calcutta High Court allowed the parties to do their own printing and that 
was much cheaper because the ordinary printer is often apt to allow them to pay 
by easy instalments whereas the High Court insists, practically speaking, on the- 
money being deposited. Although that was cheaper, the difficulty was with regard 
to editing. Editing was horrible, the printing was bad, and proof reading did 
not exist at all, and so that practice had to be given up. There was no order at 
all, not even alphabetical order and so we were driven to make a change for- 
these reasons. 

A. Yes we have recently seen a sample of Calcutta printing. 

Q. Are paper books here printed in first appeals in the Privy Council form T 

A. If the appeal iB of considerable value then the paper book is printed in the- 
Privy Council form. The Privy Council will not allow a portion of a document, 
to be printed, but in the ordinary appeal the High Court allows a portion to be 
printed. 

Q. Are you quite sure that the Privy Council does not allow a portion of a docu¬ 
ment to be printed ? 

A. I have felt that difficulty in the last two or three years. 
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Q. Well leaving that question aside the Privy Council has very good rules as 
to the way in which th a paper book should be compiled—I am not speaking of the 
size of the paper book. What 1 want to find out is whether you have two different 
systems in this court according as the case is above Its. 10,000 or below 
Rs. 10,000 f 

.4. The Privy Council mode of printing is more costly than the ordinary High 
Court. To mention only one instance, I had yesterday a bill of Rs. 800 for an 
appeal, but the man was poor and I had to make an application and then I got it 
printed in the ordinary way and the bill came down to Rs. 85 only. 

Q. That amount must be due to the kind of paper, form of the book, and kind 
of the type ? 

A. But in addition we have got different rates for translation. 

Q. I am not suggesting that small first appeals should be treated as though they 
were going to the Privy Council, but I am only concerned with the way in which 
the paper book is compiled and the order in which documents are put before the 
court. So far as editing is concerned, do you not think that the same principle 
should be applied to both ? 

A. I agree, as a matter of fact we are following the same principle. 

Q. Now, when a first appeal paper book is printed are any steps taken to secure 
that the mass of unnecessary formal matter is not printed ? 

A. At present there is absolutely no check. 

Q. That is to say, the appellant’s vakil puts in a list and the respondent’s vakil 
afterwards adds to that list, what he wants, and there is no body to say “ Look 
here, this is ridiculous and need not be printed at nil.” 

A. Yes. 

Q. I suppose you arc aware that the Privy Council has laid down very strongly 
that it should be the business of (he registrar in the Privy Council cases to check 
the quantity of the matter. You remember there was a case before the Privy 
Council from the Lahore High Court a few months ago. The Privy Council refused 
to look at it until 150 or 250 pages were torn out from the book and it was 
rebound. The other day I saw a similar case in the papers. Is anything by 
way of check done ? 

A. Nothing of the sort. 

Mr. Radhakrishnaiya. — Q. To whom would you delegate these functions ? 
The registrar knows nothing as to which document is relevant and which is not 
and therefore he cannot, he in a position to check. 

Chairman. — Q. The Privy Council makes the registrar responsible for this 
checking. He can call the parties and can say “ Why do you want this document 
which is not at all necessary ” and so he can question the other party in the same 
way and thus can avoid unnecessary printing. 

A. With reference to Mr. Radhakrishnaiya’s question I may explain that the 
practice at present is this. A pleader files a first appeal from the decision of a 
subordinate judge and he hands over the papers to his clerk to copy out the docu¬ 
ments and that clerk puts in copies of all the documents without seeing what is 
necessary. 

Q. That is what happens in every court. The litigants have to bear tremendous 
expenses iii printing the documents and the vakils, instead of seeing to it 
themselves, give the file to their clerks and in this way practically whole of the 
record is printed. 

A. Yes. 

Q. The person who is in charge of the preparation of the first appeal paper 
book is generally a junior vakil and the man who has to argue the case ultimately 
has nothing to do with this sort of work ? 

A. Sometimes it is so. 
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Q • In practice do you find that the paper book in the first appeal contains a 
large quantity of matter which is never referred to in the coui-se of arguments ? - 

A. I should say that 50 per cent, of the printed matter is such as is never 
referred to during the arguments. 

Q. That is a great burden upon the litigants, and I think every effort should 
be made to remedy this ? 

A. Yes. 

Mr. Sastri. — Q. I think the Judge has power to make the party bear the cost 
of pr nting which is unnecessary. 

A. Yes. 

Q. Is that ever done ? 

.4. I know of a few instances in which the cost of printing has been disallowed 
to the successful party. 

Q. Is the party who loses required to pay 50 per cent, in addition to the neces¬ 
sary charges he has to pay for printing ? 

.4. Yes, but I don’t think this can be done in many cases. The paper book 
is sometimes of 500 pages and it is very difficult to ascertain how much of the print¬ 
ing expenses the respondent has to bear. 

Q. But the applications will show which document was printed and at whose 
instance it was printed. 

No answer. 

Chairman. — Q. Now would you tell me one thing before we get on to another 
point. Supposing a vakil does his duty and keeps down the printing to what he 
considers to be necessary, takes the responsibility to cut down the printing in a 
reasonable way, and it turns out that some document on the record, which has not 
been printed, is a document which he desires to refer to by reason of arguments 
on the other side; is there any difficulty in getting the court to allow him to refer 
to the document which is not printed ? 

A. There is absolutely no difficulty and very often a typed copy of the document 
to be referred to is handed over to the Judge. 

Q. The court does not insist on the party, when he chooses what is to be 
printed, making up his mind to dispense for ever with everything else ‘I 

A. Yes. 

Mr. V. Radhakrishnaiya. — Q. The Judge refuses to look into anything which 
is not printed ? 

A. Very very rarely. 

Q. There are some such instances ? 

A. There were some, but I would not say that that is really the case now. 

Chairman. — Q. Would you tell me whether there is any rule of the High Court 
to the effect that you cannot refer to anything unless it is printed ? 

A. I know that there is a rule that if you have not got a document 
translated and if the court translator is required in the open court to translate 
it you will be charged a fee, but that fee is never insisted upon. 

Q. Even so, it is not prohibited and it is not unreasonable, but there is no 
rule wluch practically requires the vakil to abandon for ever the document which 
he has not printed ? 

A. I do not know. 

Q. Now, with regard to revisional jurisdiction, different opinions are taken 
as to the scope of section 115 of the Code. Apart from section 115 or the Code 
there is section 25 of the Small Cause Court Act. I gather that there are over five 
hundred such applications before the court in the course of a year. This is the 
first province where the jurisdiction under section 25 seems to be giving a certain 
amount of trouble. Is it in this part too frequently resorted to—section 25 ? 
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A. Haying regard to the total number of small cause cases I should say it is 
rarely resorted to. 

Q. Those applications, I take it, where the Judge before whom they are moved 
does not issue even a rule nisi, do not count as under section 25 ? 

A. I think that section 25 includes all of them. 

Q. Of these applications, in how many cases, roughly, is the respondent called 
upon at all, that is to say does a notice issue to the respondent, or is rule nisi granted ? 

A. I think in a larger proportion than in second appeals. 

Q. Are they ultimately dismissed or is a rule nisi refused ? 

A. I think in very few cases a rule nisi is refused. 

Q. Then the respondent is called upon, and there is a period of eight months, 
which we have been talking about, and ultimately 76" 1 per cent, are dismissed in 
the end. 

A. And that is a higher proportion than second appeals. 

Q. But now as regards those cases, where there is an interference, one must 
assume that the interference is just and right, and necessary ^ 

A. Yes. 

Q. But do you not think that the difficulty here comes from the fact that the 
cases are not perhaps sufficiently carefully scrutinised, before the respondent is 
troubled with it at all. In some other provinces, I do not suppose that of three 
applications for a rule nisi, under section 25, it is granted in more than one case. 

A. Small Cause Court revisions are also marked under Order XU, rule 11, 
before a notice goes to the respondent. 

Q. I do not exactly follow. Applications in revision go before, I think, what 
is called the admission court ? 

A. All applications for admission go before the registrar in the first instance 
and if the registrar thinks that the grounds of revision indicate a point of law, 
then he immediately orders a notice to the respondent. 

Q. In fact you do as they do in second appeals ? 

A. Our practico in second appeals is different. I will say it is done as in the 
first appeals. In first appeals the registrar admits it and issues notice to the respon¬ 
dent. Civil revision petitions under section 25 are dealt with in the same way. 

Q. From what I understand the man has only to present a petition under section 
25, and if the registrar considers that there is a point of law, the respondent is 
called upon straightaway. If the registrar considers that there is no point of 
law then he posts it for a hearing under Order 41, rule 11 ? 

A. Yes. 

Q. Do you not think that it is absolutely and altogether wrong ? 

A. If the application is to come before a single Judge it will take three months 
before he decides that notice should go to the respondent or not. 

Q. I do not want to suggest that one court has a better method than another. 
In my oourt the way in which it is done is this. If a man wants to apply under 
section 25, lie comes to the court with his petition, properly stamped of course, 
and he moves his motion. He has got a copy of the judgment, or some copy to 
show to the Judge, and then he argues shortly and shows why he thinks that there 
has been a miscarriage of justice. If the case is a strong one and it is necessary 
to trouble the respondent, then you interfere, but if the case does not turn out to 
be a strong one then you refuse to issue a rule nisi. But as a matter of fact the 
Judge does that, and the result is that the respondent is not, at any rate he should 
never be,troubled unless it is really a case for interference from a revisional point 
of view. It is not a question os to whether there is a point of law, but whether 
the court in the exercise of its discretion shall interfere with the Judge’s finding 
from which the law allows no appeal. Is that not much sounder from the legal 
point of view ? 
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A. I have not much experience of Small Cause Court work. 

Q. If there is any difficulty owing to applications under section 25, do you not 
think ■ hat probably the better remedy would be to bring revisional applications, ns 
soon as they are moved in the court, at all events before one Judge, and let bhn 
make up his mind at the earliest moment as to whether there is a primA facie neces¬ 
sity for interfering at all. Would you be against that 1 

A. I would not be against that, but there has not been any complaint that the 
registrar has used his discretion this way or that way. The registrar is very often 
stricter than a single Judge. 

Chairman. — Q. The registrar does nothing by himself. He only admits but 
never refuses. 

.4. He does not refuse. If he is inclined to refuse, he posts it before a single 
Judge. 

Sir T. Desikachari. — Q. Do not such applications come before an admission 
court ? 

A. Only when the registrar thinks that he ought not to admit them. 

Chairman.- Q. The result is that the registrar does not post anything under 
Order XLI, rule 11, so to say, unless he is of opinion that there is no point of law t 

A. Yes. 

Q. Is it the view in this court that under section 25 the court can only inter* 
fere on points of law as distinct from points of fact ? 

A. I think there is in the language of section 25 itself that there should be a 
question of law. 

Q. Not quite. It says the decree or order ought to be according to law. 
Is the view taken here that according to section 25 the applications should be 
confined to points of law ? 

A. That is the general impression. 

Q. That is why the thing is treated practically as a second appeal. 

A. Yes. 

Q. Now, section 115, I understand, is construed in this court as in Calcutta. 
The view is that it is open to interfere with interlocutory orders as well as with 
final adjudication of cases. 

A. Yes. 

Q. One understands that in some oases interference at once is more beneficial 
than it would be at the end of the case after an appeal. Suppose a Judge wrongly 
holds that he has jurisdiction. It is better to interfere then and there than to 
let him try the case. 

A. Yes. 

Q. Do you think it would be possible to state particular instances like that 
where the power to interfere with interlocutory orders may be exercised ? Do 
you think that would do any good ? 

A. I think it will decidedly do some good if the Judge who decides the question 
of jurisdiction, refers it on the application of the party to the High Court. 

Q. I think there is a power of reference. But it seems never to have been used 
in civil cases. 

A. Yes. 

Q. What I suggest to you is—I am not suggesting it as a considered opinion 
but I am putting it simply for your opinion—whether it would be better to refuse 
liberty to interfere generally in interlocutory matters except in certain specified 
instances such as the cases I have mentioned ? Do you think that would keep 
•the bad law under section 115 down to some extent ? 

A. I should think so. 
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Q. You know the Privy Council ruling about section 115 which is rather an old 
one. 1 take it that in practice those rulings are not followed. I mean section 115 
has come to this stage, that if a Judge wants to interfere he can and if he does not 
want to interfere he can always say that he has no jurisdiction. 

A. Yes. 

Q. Now the two phrases in section 115 that cause difficulty are “ material irre¬ 
gularity ” and “acting illegally.’’ Have you ever thought whether any other 
phrase oould be introduced in that section to confine it to those oases where the 
court usurps power which the legislature has denied in some way pr has proceeded 
with irregularity in the sense that the ordinary provisions about procedure have 
not been complied with 1 

<4. I have not paid much attention to it. 

Q. You have never amused yourself by trying to amend the section. 

A. 1 always felt thankful for the awkward expressions. 

Q. Then I see you lay stress upon the fact that parties and witnesses are being 
brought to court over and over again and the case is not heard, and that it results 
in a great deal of inconvenience. You say you have known cases where small 
farmers have practioally lost a major portion of the fruits of their labour because 
their rich neighbour happens to have a litigation at the time of the harvest. Have 
you experience of civil work in the districts 1 

A. Yes. 

Q. Is there any reason why judges should put down a great deal more work 
for one day than they oan hope to cope with ? Do you see any reason for it or 
any advantage ? 

A. One should say one never knows the length of a oase, ordinarily, at the 
time you adjourn a case 2 months hence. Even the pleaders may not be able to 
say how long it will take. 

Q. I take it that a reasonable margin is all that is required and if once in several 
months an hour has to be spent in writing judgments or inspecting the office that 
would not bo altogether a loss. 

A. Yes. 

Q. You say that there is no good in cuitailing the right of appeal if section 
115 is left in its present place ? 

A. Yes. 

Q. Then you suggest that records should not be sent up to the High Court 
because it iB one of the causes of delay ? 

A. Yes. 

Q. Do you find that in practice stay of proceedings is obtained by getting the 
High Court to send for records from the court below ? 

A. Very often. 

Q. How does the man get records called for by the High Court ? By applying 
for revision or by lodging an appeal '( 

A. Either by lodging an appeal or by putting in a revision application. 

Q. What you say is that compulsory sending for records should never take 
place in case of interlocutory appeals ? 

A. Yes. 

Q. If the rule nisi is issued under section 115, has the court below to send all 
the papers up ? 

A. Yes. 

Q. And you think that that should be stopped f 

A. Yss-j 
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Q. I understand there is a rule among the amendments made by your High 
Court that this will not be done ; so that grievance does not obtain in Madras 
now 7 

A. But it does obtain in other places if not in Madras. 

Q. Then you would abolish all appeals under clause 15 of the Letters Patent 
unless there is a certificate ? 

A. Yes. 

Q. Then under the amended Letters Patent, there is no Letters Patent appeal 
jn revision cases ? 

.4. No. 

Q. If the value is limited to 1,000 Rs. in money decrees then you say that your 
answer to question No. 18 would apply. I do not understand what you mean 
by that. Do you want in any way to restore the law as it was prior to the amend¬ 
ment of 1919 7 

A. No, I do not want to go back. 

Q. Would you tell me please whether in this province the High Court has made 
any rules under section 9 of the Suits Valuation Act for fixing the value for 
purposes of jurisdiction ? 

A. I do not think the High Court here has made any rules. 

Q. Has the Local Government made rules under section 3 for valuing land cases 
for the purposes of jurisdiction as distinguished from court fee 7 

.4. No. 

Q. The Local Government has made no rule, then at present the position is 
entirely under the Court Fees Act both for purposes of jurisdiction and for the 
purposes of court fee 7 

A. Yes. 

Q. Would it be possible in this province without in any wav enhancing court 
fees as laid down in the Court Fees Act to make rules regarding valuation for the 
pin-poses of jurisdiction so that while a land suit would be computed as at present 
for the purposes of court fee, for the purposes of jurisdiction a different multiple 
will be fixed. If that is done, do you think it will bring valuation of suits into rough 
accordance with the right value of the land 7 

.4. It is very difficult to lay down a general rule. For the purposes of court 
fee it is very much below the real value, but to apply a multiple which would 
bring it in accordance with the right value of the land is very difficult. 

Q. I am not asking you whether it should be 20 times or 30 times. What I am 
asking you is whether you think that the valuation of land in many cases is out 
of all relation to the revenue. Are there cases where it would be worth 100 times 
the revenue 7 Would it be possible to fix some multiple which should be roughly 
fair in a great majority of cases and correspond with the real value of the land 7 

.4. Assessment is based upon some scientific principles. In the Madras presi" 
dency it varies at different places. In some districts the value of the land is 100 
times, even 1000 times, the revenue. 

Q. Do you consider that these exceptional cases, where the land is worth many 
times the revenue, can be classified and given a separate principle ? Can they not 
be separately dealt with so as to leave all other cases for which a set of rules can be 
framed by the Local Government in order to bring the notional value for the pur. 
poses of jurisdiction into accordance with the real value 7 

.4. I think it will be very difficult in this province. 

Q. So it is a matter of great trouble in this province. What do you think of 
the market value for the purposes of jurisdiction ? Market value can always be 
ascertained. 

A. When there is a dispute a commissioner can be appointed, but we have to 
experience, a good deal of trouble and difficulty to arrive at the proper market 
value. 
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Q. Supposing wo go on as we do as regards court fee and the valuation for 
uriBdiction is made independent of court fee by market value, do you think there 
would be any check in preventing the plaintiff from putting any figure he likes- 
for the purposes of jurisdiction ? 

A. I do not think there can be any adequate check. 

Dr. DeSouza. — Q. In the present state of this province, if you have suits accord¬ 
ing to the market value, a large number of suits now tried by munsifs will have 
to be tried by subordinate judges ? 

Chairman. — Q. Anyhow, you are not very hopeful about bringing the valuation 
of suits for the purposes of jurisdiction in land cases into accordance with the real 
value of the land ? 

A. It will be a very difficult task. 

Q. Assuming for the sake of argument that any value you take for the purposes 
of jurisdiction would, in land cases, be found to be the real market value, do you 
think it would be possible to distinguish between cases for the purposes of second 
appeal according as they are above or below' a figure, let us say, Bs. 500 ? 

A. It may not be difficult to classify cases for that purpose. 

Q. May I put this to you in this way. Some people think, and I myself am of 
the same view, that in cases which are really small—cases of small plots of land 
worth only Rs. 300 or so—which have no special importance otherwise, the right 
to contest a third time on points of law should not be given as a right. Do you 
follow me I 

A. Yes. 

Q. One appreciates that a case of small value may be very important, but there 
cannot be the same right of second appeal even in the smallest land suit. Do you 
think it would be unfair to take a limit of Rs. 500 and say that the appellant should 
get special leave of the High Court before he can appeal at all, t.e., before he can 
have a third hearing of the case T Would that be preferable ? 

A. I think that there will be a great difficulty. In the first place I do not se* 
how one will classify his case as to whether it is below Rs. 500 or not. 

Q. What I am suggesting is that a great many second appeals are thrown out 
under Order 41, rule 11. Those appeals need not worry us because in those cases 
the respondent has not the trouble of coming to court though, of course, it 
is a waste of the time of the High Court. Of those cases which pass rule 11 
one can see that in order to put right one case the court has to hear at least 
three cases many of which have no special importance and in which the respondent 
has got concurrent findings in the courts below and it hears them simply because- 
under rule 11 it is not prepared to say that there is no point of law. That seems 
to me to be an inadequate result for a process which causes worry and trouble to- 
so many respondents. One would like to give a second appeal rather a more satis¬ 
factory scrutiny. What I am thinking is that one way in which it might be done 
would be to say that up to Rs. 500 you should get special leave to bring the second 
appeal and the only thing that would turn upon the value would be the question 
whether the appeal was of right or was by special leave and leaving it to the judge to 
consider as a reason for granting leave the importance of the case to the parties,, 
the fact that the market value is greater than the appellant’s valuation, and any 
other circumstances. In other words would it be possible in cases under Rs- 
500 to allow a second appeal only where it is made out that justice requires a third 
hearing I 

A. I think you are confining it to immovable property. 

Q. —No, but in the case of immovable property it would be rather difficult- 

A. Then I think that the practice followed in the Madras High Court is 
fairly satisfactory and it cannot be said that the courts here unnecessarily 
summon respondents. I do not know whether the present practice has been. 
brought before you or not. 
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Q. What I mean is that our aim in amending the procedure is to protact a res¬ 
pondent in a case from being put to trouble because of the third hearing in the 
■central court of the province. 

A. I am agreeable to the extent that if the appellate judge grants a certificate 
■to the effect that there are still questions of sufficient importance and he should 
therefore give leave to appeal the second appeal should go through ; otherwise not. 

Q. Then the difficulty would be this. Do you think that the district judges 
or subordinate judges in this province would grant leave to appeal against their 
own decisions I 

-4. I think they will certainly do. 

Q. I gather that there are certain interlocutory appeals mentioned in Orders 
'38 and 39 which you would like to cut down. Would you just tell me what they 
are ? 

A. In Order 43, clause (q). 

Q. That is to say you do not think that there should be an appeal from an 
■order of attachment ? 

A. Yes. 

Q. What is the next ? 

A. The next is Order 39, about temporary injunctions. 

Q. That is to say no appeals against temporary injunctions ? 

A. Yes. 

Q. And then Order 41, rule 1 and rule 4, i.e., appointing a receiver ? 

A. Yes. 

Mr. Radhakrishnaiya. — Q. Do you not think that appointment of a receiver is 
a very serious matter ? Why do you take away the right of appeal as regards the 
appointment of a receiver ? 

A. It may be a very serious matter but very few instances have been seen of a 
lower court using its powers improperly. 

Q. That is a matter for the appellate court, but why do you take away the 
right of appeal ? It is a very serious matter. 

.4. My impression is that if a court appoints a receiver then, of course, the 
right of appeal has the effect of making more confusion. 

Q. Why ? 

A. You file an appeal and got the proceedings stayed for about eight months 
or nine months, and there is no one to look after the property and the duration 
of the suit is prolonged. 

Q. Then there is objection to the stay being granted and not to the right of 
appeal ? 

.4. Right of appeal is useless. The receiver goes and takes possession. 

Q. Supposing the appeal is disposed of quickly. Is it not possible to ask the 
High Court to dispose of the appeal quickly ? 

A. It is impossible to dispose of the appeal quickly unless both the parties 
Agree and it is seldom that both the parties agree. 

Sir T. Desikachari. — Q. Is it your experience that the discretion to appoint 
a receiver is not properly exercised? The plaintiff and the defendant say that 
they do not want a receiver, whereas the court appoints a leceiver ? 

A. I have not got experience of that. 

Mr. Radhakrishnaiya. — Q. Ami right in saying that your experience is mostly 
in criminal work and you have not so much experience in civil work ? 

A. I am here to give expression to my views. 

Chairman. — Q. I see you also say that you would not mind if the period of 
execution is limited to six years instead of twelve years and you would like to see 
the steps in aid abolished. 
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A. Yes. 

Mr. Radhakrishnaiya. — Q. May I know why 1 

A. I would like my countrymen to be little more diligent. 

Q. Do you think that the decree-holder who is to have a chance of getting money 
from the judgment-debtor would not be diligent ? The judgment-debtor has not 
got sufficient property, or the decree-holder is not able to get hold of the property, 
in such cases would you deprive him of his honest money f 

A. If he cannot get it in six years it is better that he should not get it for ever. 

Q. Better from whose point of view ? 

A. From the point of view of the judgment-debtor. 

Q. You have no sympathy with the decree-holder. The judgment-debtor 
can go to the insolvency court and get rid of his trouble. It is only where a man 
has got some property that the decree-holder can exercise his right of execution 
within 12 years. There should be no sympathy with the judgment-debtor at all 
in such cases. 

A. I can tell you my reasons for my sympathy. 

Chairman The point is this. It is not a question of sympathy. The 
suggestion is that the decree-holders would generally like to get their money and 
if they do not get their money within six years it is not their fault, and therefore 
in those cases where they cannot get their money within six years it is better to 
allow them the period of 12 years, as at present. 

A. My point is that if you give any person a certain period, he is likely to 
sleep till the last few days of this period. 

Q. You think that too long a time is a temptation for undue delay ? 

A. Yes. 


Mr. K. RAGHAVENDRA RAO, B.A., B.L., Official Receiver and 
High Court Vakil, Coimbatore. 

Written statement. 

History of Early Law .—The old Code of Civil Procedure of 1882 contains the 
basis of the mofussil insolvency law which guides the courts in India. The 
provisions contained therein were of an extremely rudimentary character, which 
were quite unsuited to the modern conditions of life. Seeing the defective and 
unsatisfactory nature of those provisions, it was deemed expedient to pass an 
Act of Insolvency, to suit the present day conditions of Indian life. 

2. Defects of the Old Act .—With that view, the Provincial Insolvency Act of 
1907 was passed, the main provisions of which were based upon the analogous 
Law of English Bankruptcy. Several distinct drawbacks were noticed in the 
operation of the Provincial Insolvency Act of 1907 and one of the important 
defects was that, it encouraged dishonest debtors to file insolvency petitions 
who became free from liability, as soon as an order of adjudication was made. 
No insolvent ever filed an application for discharge and there was no obligation 
for him to do so under the Act. 

3. There was no express provision of law under which the insolvency courts 
could decide questions of title or priority and this has been subjected to series of 
conflicting decisions in India. There was also none of the civic disabilities attend¬ 
ing upon a person in consequence of his bankruptcy. 

4. Changes in the New Act .—In Act V of 1920, many drastic changes have 
been introduced, many of the provisions of which have been taken from the 
English Bankruptcy Act of 1914 and the Presidency Towns Insolvency Act of 
1909. Many of the drawbacks which were noticed in the Provincial Insolvency 
Act of 1907 have been incorporated and it remains to be seen whether the object 
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of the framers of the Act and the spirit which prompted the revision of the Old 
Act would be fulfilled. 

5. Comparison between the Provincial Insolvency Act and Presidency Towns 
Insolvency Act:— 

In my view, the whole of the provisions of the Presidency Towns Insolvency 
Aot should have been incorporated with such changes as are necessary for the 
mofussil. The provisions of that Act are complete for speedy and effective realisa¬ 
tion of the assets of the insolvents. A provision similar to section 24 of the 
Provincial Insolvency Act should have been incorporated in the Act. In all 
cases in which debtors file insolvency petitions, Act V of 1920 and the rules 
framed thereunder make it obligatory to file a schedule of his assets and liabilities. 
But, in cases, where a creditor files an insolvency petition against a debtor, it should 
be made obligatory for the debtor within a specified time from the service of the 
notice from the court to file a schedule. I have come across many instances in 
which the filing of schedule in a creditor petition has been delayed for several 
months after the petition was admitted or an order of adjudication is made. In 
all cases where the interim receiver has been appointed in a creditor petition, and 
also in cases where final orders of adjudication are passed, copies of these orders 
should be served upon the debtor making it obligatory on him to file a schedule 
within 30 days from the service of the notice and a penal provision should be inserted 
as stated in section 24 (3) of the Presidency Towns Insolvency Act, if he fails to 
do so 

6. Obligation to file schedules .—In all eases of creditor petitions not only is the 
filing of schedules delayed considerably, but the delay gives room for the practice 
of fraud in the fabrication of fictitious debts and claims, and disposal of the 
property bv the insolvents in the meanwhile. Notices from the office of the 
official receiver will be sent sometime after the petition was received by him, 
and they are many a time evaded successfully by the insolvents. 

A suggestion .—I would even suggest that the order of adjudication may 
be passed on the application of a debtor immediately and the schedule may 
be asked to be Bled later on by him. It takes Borne months before service is 
effected on all the creditors and only then an order of adjudication is to be passed, 

7. Sections 36 and 37, 58 and 59 of the Presidency Towns Insolvency Act are neces¬ 
sary .—Provisions similar to sections 36 and 37 of the Presidency Towns Insolvency 
Act should have found a place in this Act. There is no provision in the present 
Act to compel a person to pay to the official receiver any sum due to the Estate 
or deliver any articles or movable belonging to the estate in the hands of third 
parties. We have to take legal proceedings by way of suit even for the recovery 
of small amount. Filing suits for the recovery of sums due to the estates, based 
upon book debts or pronotes or mortgage bonds, involve considerable expendi¬ 
ture in the way of court fees, vakil’s fees and other legal expenses. 

8. In ray view sections 58 and 59 should have also found a place in the present 
Act, Considerable doubt has arisen whether the official receiver could move the 
court for the seizure of any specified article or articles believed to be in the posses¬ 
sion of the insolvent and whether the official receiver can move the court for a 
search warrant to search any premises where the insolvent is believed to have 
concealed his properties. Unless a process is taken by any of the creditors pay¬ 
ing the proper court-fee, no process is issued by any of the courts. The official 
receiver should be able to move on his own motion any court for the exercise of 
powers conferred under section 59 of the Presidency Towns Insolvency Act. The 
creditors sometimes collude with the insolvents to the detriment of other creditors 
and the official receiver must be able to act independently in case of necessity 
without the half of the creditors. The powers mentioned under section 59 of the 
Presidency Towns Insolvency Act are of far reaching character and are absolutely 
necessary for an official receiver to speedily get at the properties of the insol¬ 
vents and the possession of these powers by the official receiver will have a whole¬ 
some fear and will check dishonesty. The powers given under section 56 (3) of 
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"the Provincial Insolvency Act are not sufficient to put a stop to the growing dis¬ 
honesty of the insolvent debtors. 

9. No assistance from the creditors for recovery of pecuniary claims. —In my 
experience, as official receiver, of more than 5 years, I know that the creditors 
are extremely unwilling to incur any expenditure for tiling suits, to recover monies 
due to the estate even in oases of admittedly good claims. In nearly all the 
oases, the amount shown as outstandings and debts, even on good securities, could 
not be realised for the benefit of the estate. Notices, as a rule, are sent to all tfte 
debtors to pay up the sums due to the insolvents to the official receiver, but seldom, 
any payments are made with reference to these debts, because I think they know 
perfectly well that the official receiver could not realise them except through filing 
suits, which are not done by any of the creditors. So, in these cases, w here pecu¬ 
niary claims are due to the estate, neither the creditors take action nor the debtors 
pay the amounts to the official receiver. I always issue notices to the debtors to 
pay the sum to the official receiver and also issue notices to all the creditors asking 
whether any of them would bo willing to finance the official receiver for the collec¬ 
tion of these debts. In nine instances out of ton I would have no response to the 
notices, and the next step would be to sell the book debts in public auction. The 
-creditors are never present at the auction of the book debts and in the majority 
of the cases, there is no attendance of bidders at these auctions, and even if 
there are any bidders, the book debts do not fetch any value. The official receiver 
must be able to get an order for payment of money or for the delivery of an 
article as provided for under section 36 of the Presidency Towns Insolvency Act 
to effectively realise the assets. Any order under this section is appealable. 

10. Difficulties in executing the orders' of the official receiver. —No process or 
court-fee should be made obligatory for applications under sections 36 and 59 of 
the Presidency Towns Insolvency Act and the court should move on the report 
or application of the official receiver and the official receiver can be asked to debit 
the value of the court-fee to Government in cases where the estate could bear it. 
In all other oases where the creditors are indifferent and where there is no money 
in the estate such court-fee can be taken by Government later on if any money 
is realised in the estate. 

11. Difficulties of realisation with regard to immovable proper ties. —I have been 
-dealing with the realisation of pecuniary claims and movables under the Provin¬ 
cial Insolvency Act and the difficulties under which the official receivers are labour¬ 
ing and I will now deal with the practical difficulties with regard to taking posses¬ 
sion and leasing immovable properties. The creditors are extremely indifferent 
in these parts and they never think seriously of helping the official receiver in the 
realisation of the assets. In numerous instances the official receiver has to take 
•action suo motu, without any help or financial assistance of the creditors. The 
practical difficulties in taking possession of immovable properties of the insolvents 
are many. Most of the lands are situated in country parts, and without the assist¬ 
ance of the creditors, it is not possible to take possession. The insolvents are 
asked to deliver possession whioh he is theoretically ready to do. Neither the 
offioial receiver nor any of his establishment could go to the spot to find out tenants 
or lessees to cultivate the lands as this involves some expenditure which nobody 
would bear, and unless the estates are able to bear the expenditure, journeys could 
not be undertaken. We cannot rely upon asking the insolvents to get any tenants 
*s it is likely that he would bring in his own nominees. Sometimes he may say that 
no lessees are forthcoming and with these excuses he may practically evade deli¬ 
vering possession of the properties to the official receiver. In cases where the 
creditor’s help is not forthcoming, th • official receiver must be able to indent upon 
the services of the village officers who must be able to take possession of the 
properties and lease them out, on behalf of the official receiver. It should be 
obligatory on the part of the village officers to help the official receivers whenever 
their services are necessary, and I have no objection even to pay a small remu¬ 
neration, if necessary, for the services so rendered by them. They can be made 
to sell cattle or other movables in the village, to take possession of the immov- 
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able properties, advertise sale in the village and do suoh of the service* as are- 
necessary for the estate. 

12. Persona deriving title from the official receiver should be given the assistance 
of courts. —Courts should put in possession purchasers of properties from the 
official receiver through the process of court as ordinary holders of the sale certi¬ 
ficates in court auotion. There should be no difference between a purchaser from 
the official receiver and a purchaser in a court auction. The ruling reported in 
42 Madras Law Journal, page 185, is doubted by some courts and this should be- 
made clear. Lessees from the official receiver or the official receiver himself should 
be able to take possession in a similar way removing any obstructor who has no 
right, primd facie, to be in possession of the property and the official receiver Bhould 
not be driven in all these cases to the dilatory procedure of filing a suit against 
the obstructors. The court, if it finds that the matter is too complicated or in¬ 
volves an important adjudication of title between third parties, should refer th*- 
parties to a suit, and in all other cases it should assist or deliver possession on mere 
application through process of court. 

13. Defective establishment of the official receiver. —The establishment of the 
official receiver is totally inadequate to meet the increasing work in the insolvency 
cases. The official receiver should be given at least two permanent clerks with a 
higher salary than the present one for the efficient management of the office. The- 
salary now given is too low to attract competent men and is also not sufficient to 
induce him to continue in office. There must be greater discretion for the official 
receiver to appoint temporary clerks and agents in all oases where he oonsidere 
such appointment is necessary. The official receiver should be empowered to- 
indent upon the services of court amins and process-servers to execute any process 
on behalf of the official receiver. It is enough, if the court i^able to execute the 
process of the official receiver through the process establishment. 

14. Indifference of creditors. —The creditors in these parts are hopelessly in¬ 
different in the matter of assisting the official receiver, to realise the assets and 1 
the official receiver is greatly handicapped by want of assistance from them. They 
think they are throwing good money after bad, and they evince an interest only 
in cases where their object is to keep the debtors in jail. As soon as they find that 
the debtors are out of jail, they think that their monies are lost and in many cases, 
they never trouble themselves again. Their conduct after the debtor is out of jail, 
is of utmost indifference and they seldom take any action. They fail to under¬ 
stand that by a concerted action among all the creditors, they can conserve every 
pie for the benefit of themselves. Only in very rare instances, creditors actually 
prosecute the petition with earnestness. The indifference of the creditors is partly 
due to the dilatory procedure involved in the Provincial Insolvency Act. Nothing- 
eould be done except by way of suit and this deters creditors from actively coming- 
forward in these proceedings. Creditors also do not realise that the Insolvency 
Law is intended to effectively distribute assets among all the creditors equitably, 
instead of a scramble amongst creditors of the insolvent for his assets. 

15. The New Act has not been properly understood and felt. —Debtors also have 
not understood the spirit with which the New Insolvency Act was passed. Their 
only object is to free themselves from the immediate arrest or release from deten¬ 
tion or civil jail. In considerable number of cases insolvency petitions are filed by 
the debtors, only when they are arrested or sent to jail. After filing their insol¬ 
vency petitions if they are released or any protection order is granted, they do not 
care very much to prosecute the petition. They sometimes Bettle with the credi¬ 
tors who got them arrested and leave the petition to be dismissed for default. I 
have come across instances even in creditor applications where such collusions- 
between the petitioning creditor and the insolvent are not uncommon. Even accord¬ 
ing to the new Act only about 10 per cent, of the insolvents apply for discharge- 
under sections 41 and 42 of the Provincial Insolvency Act and the liability to 
apply for discharge is little understood by the debtors, as also the penal provi¬ 
sions of the Act. The rigour of the new Act is little felt by the insolvent in this- 
district. This is to a certain extent due to the illiteracy and the peculiar condi- 
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tions and habits of life of rural people in this distriot. They do not realise the 
earnestness of this Act and they only think that this is merely intended to make 
them immune for arrest or imprisonment. 

16. Vesting order .—Recent rulings of the Madras High Court go to show that a 
vesting order is absolutely necessary for a valid administration of the properties 
by a receiver or an official receiver. After all this is an extremely formal matter 
and, sometimes, want of this formality has resulted in gross miscarriage of justice. 
It must be made clear that want of any vesting order will not vitiate any pro¬ 
ceedings. 

17. A fund suggested. —I have already referred to the indifference of the credit¬ 
ors, and unless the official receiver is provided with a fund from the Government, 
in cases where the creditors do not help the official receiver, the official receiyer 
by himself will not be able to realise many of the estates. The official receiver 
must be able to meet any necessary expenditure out of these funds which can be 
recouped whenever realisations are made. By providing such a fund, the Govern¬ 
ment will not be losers and in most of the cases the expenditure would be very 
small and the expenditure can always be realised in all the estates. The official 
receiver can use his discretion in utilizing the fund. 

18. Auction by the official receiver. —The official receiver must be relieved of the 
duty of conducting auctions by themselves. The time taken at these auctions is 
considerable and he can utilize that time so taken for a better purpose in doing 
insolvency work. The privilege of holding auctions through recognised auctioneers 
should be given, as in the case of official assignees. If this course is not feasible, 
the nazirs must be authorised to hold the auction and a percentage, like poundage, 
out of all the sale proceeds may be paid to Government as in the court sales. The 
Government also will be profited. 

19. Exemption under section 88 of the Registration Act necessary.— The official 
receivers are busy officers and much valuable time is taken in attendance before 
the registration officers. About 10 to; 15 sales take place each month in this 
district, and much of the official receivers’ time is taken fot appearing before 
the registration officers. Official receivers must be exempted under section 88 of 
the Indian Registration Act. 

20. Protection of official receiver.— The official receivers must be protected as 
regards bond fide acts done in the course of the administration of the estate. The 
protection now given under the Provincial Insolvency Act is not sufficient. 

21. Reasons for delay in insolvency work. —I should think that every insolvency 
petition must be over within six months and no case should take more than a year. 
Quiok realisation and speedy payment of dividends must be the sole object in the 
administration of the Insolvency Law. The main reason for delay is due to the 
fact that in the majority of the insolvency cases, fraudulent alienations exist which 
have to be cancelled and only then the properties should be brought for sale. In 
every case we find certain dishonest alienations which have to be set aside under 
sections 53 and 54 of the Act and it is not in the interest of the estate to bring 
them for sale without doing so, as properties would not fetch proper value with 
a cloud hanging upon them. Proceedings started in the district and sub-courts 
take nearly two years and in the meanwhile the realisation of the properties have 
to be kept in abeyance till then. The courts are already overworked and they 
are not able to dispose of these applications speedily. The courts must be able 
to keep apart some special days for insolvency work or a special judge invested 
with the necessary powers should be asked to dispose of the insolvency proceed¬ 
ings. 

22. Suggestions to meet the increase of establishment in the insolvency work .— 
The official receiver is asked to work with strict regard to economy and this has 
been at considerable sacrifice of efficient administration of the estate. I would 
make the insolvency administration self sufficient by increasing the court fees, if 
need be, in the insolvency proceedings. In England some fees are chargeable 
under the English Bankruptcy Act of 1914 for all proceedings in insolvency. A 
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court fee from Rs. 5 to 100 may be charged for all applications under sections 53 
and 54 of the Act according to the subject matter of the dispute. These proceed, 
ings take more time of the court than an ordinary suit in the sub-court. Proofs 
of claim may be levied a court-fee from Re. 1 to Rs. 6 according to the value of the 
claim. The court-fee of 12 annas on the insolvency petitions is too low except in 
summary cases and a court-fee of Rs. 25 may be levied without any difficulty. I 
have only suggested the lines on which fees may be levied so that insolvency ad¬ 
ministration may be self-supporting. In many cases fees are levied under the 
English Bankruptcy Act in England (vide order dated 19th April 1920 made by 
the Lord Chancellor with the concurrence of the treasury as to the fees and to the 
percentages under the Bankruptcy Act of 1914). In the interest of the litigants, 
the insolvency administration must be efficient and in my opinion it could be effi¬ 
ciently done on the lines suggested by me, by raising, if necessary, funds in the 
way indicated in this paragraph to maintain the increasing establishment neces¬ 
sary for the same. 

(Oral evidence not printed.) 


Mr. ALLADI KRISHNASWAMI A1YAR, Vakil, High Court, Madras. 

Written statement. 

I shall indicate my answers to some of the questions propounded in the follow¬ 
ing few paragraphs. Before I deal with the particular questions it is as well that 
I make my general position clear. I do not believe that any great or lasting results 
are likely to be attained in the way of securing speedy administration of justice by 
mere manipulation of judicial machinery, a tinkering with the processual law or 
oven by a few changes in the substantive law here and there. 

Whether it is in the highest court in the land or in the subordinate courts I 
need hardly point out that the personal element of the presiding judge is a very 
important factor in the attainment of the desired end. In my experience I havo 
known of judges who with alacrity and at the same time with patience have heard 
causes and have disposed of them quickly. 1 have known of judges who hear 
causes for days together with neither satisfaction to the counsel appearing in the 
case nor to the litigant public. In the mofussil I have heard complaints of tardi¬ 
ness of vakils, of dilatoriness of the Indian litigant public more often from judges 
whose competence is not of a high order than from judges who are efficient and 
who have been discharging their duties to the satisfaction of all concerned. 

In dealing with the problem of delay in the administration of justice and th e 
effioaoy of the remedies suggested, we cannot altogether ignore the illiteracy of the 
•vast mass of the client population in this country whose interests are vitally con¬ 
cerned, and in any attempt at law reform care ought to be taken to see that the 
remedy suggested by way of curing them of their dilatoriness does not result in 
their losing faith in the administration of justice and making them feel that courts 
exist merely for disposal and not for doing justice between man and man. Again, 
we have to remember that the fundamental aim of the oourts is to secure sound 
justioe and that the attainment of speedy justice is only a subordinate and second¬ 
ary aim, though a very important one. So under the guise of tackling the problem 
of delay, drastio changes ought not to be attempted in the substantive law of the 
country, nor is it right to make serious inroads into well-accepted principles of 
equity which have found favour with English courts and which have been adopted 
in India. 

If any change is to be effected in the substantive law, it must be the work of an 
independent commission specially constituted for that purpose. For example, 
there is no use of attempting to deal with the question of benami; the problem 
will have to be viewed in the light of the whole topic of resulting and implied trusts ; 
nor is there any use in attempting to get over the doctrine of part performance 
by a side wind. That question does not stand by itself; the whole problem as 
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to the extent and degree to which personal equities are to be enforced in this country 
ought to be canvassed before any satisfactory solution can be arrived at on that 
matter. Nor is it such an easy affair to abolish the distinction between a mort¬ 
gage by conditional sale and a sale with an agreement for resale superadded to it. 

An insistence on too much rigidity and on the observance of strict formalities 
In the daily transactions of life in a country where the mass of its people is illiterate 
is neither conducive to the advancement of justice, nor to the facility of business 
nor to the prosperity of the country. 

The problem of delay is bound up with the important question as to the place 
of case-law in the administration of justice. The importance of case-law is an 
essential feature of the administration of justice of every country permeated by 
English jurisprudence. The Indian judge, the Indian practitioner and the Indian 
litigant have to face a much more complex situation in this country than even their 
brethren in England. The necessary importation of English case-law into this 
country, the fashioning of the Indian codes upon English common and Statute 
Law, the increased legislative activity of the Imperial and the Local Legislatures, 
the multipb'cation of Indian High Courts, the mass of conflicting decisions and the 
occasionally bewildering pronouncements of the Judicial Committee, the growth 
in the number of official and non-official journals have not certainly lightened 
the task of the administration of justice. 

I do not mean to suggest that the remedy for such a state of things is to shut 
out light altogether. A standing Legal Commission in each Province to note and 
to remedy the obvious defects in the working of enactments and to 
remove anomalies arising from conflicting decisions, a vigilant and active rule 
committee recruited from practising lawyers (senior and junior) may help us to 
some extent in easing the situation. The public have a right to expect the Legis¬ 
lative Department of the Government of India and the Local Government to pay 
more attention to the evil arising from conflicting decisions which is annually 
increasing in magnitude and take up in right earnest the work of “ re-codifying, 
revising and removing doubts which is one of the primary duties of the depart¬ 
ment.” A regulated law reporting might be of some assistance. But the aboli¬ 
tion of appeals whether from the judgments of an inferior tribunal or of a judge 
of a superior court and the removal of the only safeguard against error are not the 
remedies which are likely to find favour with the public at large or with the pro¬ 
fession. 

There is only one other point which I want to touch upon and it is this. The 
Indian Limitation Act with its permutations and combinations as regards starting 
points and periods of limitations, an Act whose presumed intent is to prevent a 
man from sleeping on his rights, has been not a little responsible for unnecessary 
litigation. Mr. Justice Walsh in a note to Rustomji’s Limitation Act pathetically 
remarks, *’ Was it really necessary in order to prevent a man from sleeping on his 
rights to devise 183 methods of defeating him ? Ought it to be that in order 
to appreciate the right interpretation of these 183 methods a lawyer should be 
forced to investigate not less than 10,000 reported decisions ? ” Is it beyond the 
range of practical politics, one might ask, to have a simple statute of limitation on 
the lines of the Act of 1859 or on the lines of the Statute of James ? The average 
litigant is unable to perceive any particular sanctity in permitting a decree-holder 
in Madras to execute a decree within a period of 12 years and compelling a decree- 
holder in the mofussil to make successive fruitless and purposeless applications in 
order to save his rights under a decree. The conflicting decisions of the Privy 
Council and of the Indian High Courts in regard to properties alienated by a trustee 
of a religious foundation by way of lease or sale have been a source of perennial 
interest to the subtle lawyer and to the vigilant litigant. 

In my view, so far as the mofussil is concerned, the chief oauses that have con¬ 
tributed to such delay as there is in the administration of justice are :— 

1. Litigants not getting ready with the necessary materials before suit is 
launched. 
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2. Litigants not getting accustomed to employing two counsels in trial causes, 

and facilities not being afforded for the employment of double counsel 
by a proper and appropriate scale of taxation. 

3. A neglect of the provisions as to disoovery and inspection. 

4. The non-utilisation of the provisions in Order XII of the Civil Procedure 

Code. 

5. A laxity of practice in the matter of the settlement of issues. 

Any suggested remedies ought to be with a view to remove these defects. In 
the light of the foregoing remarks I will briefly indicate my answers to some of the 
questions. 

I am for a thorough re-organisation of the judicial service. 

The judicial service must be entirely recruited from the Bar and from the mem¬ 
bers of the provincial service who are themselves recruited from the Bar. In spite 
of my high regard for some of the Civilian judges there is no need to perpetuate 
the Civilian element either in the subordinate judiciary or in the High Court, in 
future. 

There is no need for continuing the present jurisdiction of the Original Side. 
A good part of the work done by a Judge of the High Court on the Original Side 
might be easily entrusted to one or two judges of the rank of subordinate or dis¬ 
trict judges. 

No special training is necessary for district munsifs. The existing training is 
more than enough. I am against any quantitative test being imposed to insure 
the efficiency of judicial officers. Such a test has done incalculable harm in the 
past and is sure to do in the future. It is enough if regular attendance and con¬ 
tinued work during stated hours are insisted on. 

At present it cannot be said that there is a concentration of work in any parti¬ 
cular place in the mofussil. The Government and the High Court in this province 
have successfully attempted a judicious distribution of jurisdiction and work in 
the several districts. A distribution without reference to the legal help available 
and the strength of the Bar in the particular locality is likely to do more harm than 
good. The subordinate judges and district munsifs are as competent to try the 
class of suits referred to in question 13 within the limits of their pecuniary jurisdic¬ 
tion as the district judges ; and the class of suits are not more difficult than the 
suits they are accustomed to try. But I do not know how the problem of delay 
is going to be solved by such a transfer. I am against increasing the scope of small 
-cause jurisdiction, but I am for the constitution of special small cause courts and 
for increasing the small cause jurisdiction of munsifs if teed be. The suggestion 
as to certain mortgage suits being treated as small causes is unworkable having 
regard to the conflicting titles that necessarily arise in every mortgage action. I 
am against untrained talent being entrusted with judicial work, but. I have no 
objection to sub-registrare being invested with jurisdiction up to Rs. 100. I do 
not think the right of appeal is granted in too many cases and I am against curtail¬ 
ment of the right of appeal or of re visional jurisdiction to any extent and to any 
degree. I do not think many frivolous second appeals are filed. On thether 
hand I am for extending the right of second appeals even when a question of fact 
is involved where the appellate judge reverses the judgment of the court of first 
instance. 

I am in favour of the suggestion contained in questions 53, 64, 56. 

I am against the suggestion contained in question 58 and I am for assimilating 
the law of limitation as to execution of decrees iD Madras and in the mofussil. 

I am in favour of the suggestion in the first part of question 69. 

In regard to trial causes, the suggestion in question 33 as to the examination 
of the parties is calculated to perpetrate a great injustice upon the defendant. 

I am against Betting down a minimum period for disposal of trial causes and 
against p.w^r being vested in the Court to curtail oral evidence. The suggestion 

*2 
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contained in question 37 as to time limit in cross-examination of witnesses is un¬ 
thinkable. 

Under the existing conditions arbitrary rules as to adjournments are likely to 
retard than help the administration of justice. 

The fixing of trial causes at the end of each week in consultation with the Bar 
is likely to facilitate speedy disposal. 

I am for raising the jurisdiction of district munsifs and for its being made a rule 
that all appeals from sub-courts should be laid before the High Court. 

I do not see anything wrong in the existing law as to stay o' execution. The 
Civil Procedure Code is on a line with the recognised principles in England with the 
only difference that in England both the court of first instance and the court of 
appeal have a concurrent power of stay. 

As regards the simplifying of the rules as to evidence, I agree in the suggestion 
contained in question 73 but no change in the law is called for because even under 
the existing law it can be done. 

In regard to mortgage documents, I see no objection to some change ; but we 
have to reckon with Pardana&hin ladies, members other than executants in joint- 
families, and minors and the scope of the application of the presumption referred! 
to in question 72 would be limited indeed. 

I : m against any such change as is contemplated in questions 76—81. 


Mr. ALLADI KRISHNASWAMI AYYAR, Vakil, High Court, Madras, 
called and examined on Saturday, the 2nd August 1924. 

Mr. V. Radhakrishnaiya. — Q. You arc a lawyer of 17 years’ standing f 

A. Yes. 

Q. In the memorandum submitted by you you have Stated certain reasons for 
congestion in the original courts in the mofussil. You have not stated the reasons 
for the congestion on the Appellate Side of the High Court. Of course you are 
t.ware that the congestion there is also very great ? 

A. Yes, because there is no question of proportion. If there is any trouble it 
must be because either there is not enough number of judges or there is something 
wrong with the constitution of the court and that is why 1 have not addressed 
myself to the congestion on the Appellate Side. 

Q. What you mean to Bay is this. The time taken in getting the cas > ready 
in the case of an appeal on the Appellate Side is very little as compared with the- 
time teken in disposing of it after it is ready. 

A. Yes. I can tell you that I have many appeals ready in my house over two 
years old and I am receiving letter after letter from my client- as to what has be- 
oome of their cases, but I am not in a position to tell them when their cases are 
likely to come on for hearing as I myself don’t know when they will be heard. 

Mr. C. Kri»hva<wami Rao. —V- You are doing, in these days, 1921 appeals 
I think. 

.4. Yes. 

Mr. Justice Stuart. — Q. You are Bpeaking about the Original Side. 

A. Yes, I am talking of regular appeals. 

Q. Do you appear in ordinary appeals ? 

A . I appear in both. 

Mr. Sastri. — Q. In what time are these appeals disposed of ? 

A. I think an appeal is generally done in a year and a half. 

Mr. V. Radhakrishnaiya. — Q. At present you have finished 1922 appeals. 

A So far as the Original Side is concerned T 
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Q. Yes. 

A. Yes, we have finished the 1022 appeals on the Original Side. 

Q. That is beoause special benches are constituted for disposing of the 
Original Side appeals ? 

A. Yes. 

Q. It is also due to the foot that all the documents are translated before the 
suit is ready for hearing ? 

A. Yes. I oan also say that the appeals from mofussil are more complicated 
than the others. I have done appeals both of the High Court and of the 
mofussil. 

Q. All the same, owiDg to the fact that at least once a year 2 or 3 benches 
are constituted for the disposal of Original Side appeals and these benches sit so 
long as the Original Side appeals which are ready are disposed of there are no 
arrears in the Original Side appeals ? 

A. Yes. 

Mr. Sastri. — Q. Do you think any preference is given to Original Side appeals f 

A. I cannot say if any special preference is given to these appeals, but as 
Mr. Radhakrishnaiya has pointed out, a number of benches is constituted and 
those particular benches sit for a particular length of time to see that the appeals 
are all disposed of. 

Mr. Justice Stuart. — Q. May I put one question T Is it not generally the case 
that the employment of the more expensive agency of a High Court Judge instead 
of a subordinate judge is required in hearing original oases in presidency towns ns 
those cases require a more qualified judge than other trials ? 

A. There is no justification for the employment of the more expensive agency 
of a High Court Judge for hearing Original Side cases in Madras. 

Q. You mean that your experience is that quite the reverse is the case 1 

A. Yes. 

Mr. Radhakrishnaiya. — Q. Your proposal is to do away w ith the Original Side 
altogether in the Madras High Court. 

A. My proposal is not to do away with the Original Side, but I think a good deal 
of public time and money is wasted by a learned Judge getting Rs. 4,000 trying 
trumpery causes. My impression is that he does less important work than a sub¬ 
ordinate court or a munsifs court in the mofussil. 

Q. I think you have a oivil city court here 1 

A. The civil city court does less important work. 

Q. There is no prohibition in entertaining the cases below Rs. 2,600. 

A. That merely is a matter of costs; otherwise there is no prohibition to doing 
this. 

Q. I know this is the practice in the High Court. 

A. I am not in a position to make a definite statement as regards this. 

Q. Take it from me. I say most of the suits on the Original Side are suits over 
Rs. 2,600. 

A. If you just compare the kind of litigation that crops up in the mofussil, the 
number of successful suits and complicated suits and so on and that which crops 
up on the Original Side, I can confidently say that there is more complexity in the 
mofussil litigation than in the litigation in Madias. I am willing to st ate under the 
existing conditions—either on account of the vested interests or on account of the 
opposition which abolition of the Original Side might evoke—not for abolishing the 
Original Side altogether. Here in Madras the cases are generally partnership 
and tenancy suits and I don’t find any difference between the mofussil litigation 
and the Madras litigation. 
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Mr. Justice Stuart. — Q. Are there not many difficult commercial cases before 
the Calcutta and Bombay High Courts in exercise of the original jurisdiction ? 

A. There is justification for Original Side jurisdiction in the Calcutta and Bombay 
High Courts where there are a large number of commercial causes. The Judges 
should have special capacity and it will be difficult for an ordinary subordinate 
judge to try those cases so far as the Calcutta and Bombay High Courts are con¬ 
cerned. 

Q. You think you have not got this kind of commercial litigation in Madras. 
Commercial litigation bore is a minority. 

A. The only cases of commercial litigation which have come up before the 
High Court—I can say 20 or 30 per cent, of the ordinary cases—were as regards 
the salo of goods as a result of speculations in the War and insurance or marine 
cases which are common in England have not cropped up here. 

Q. They do crop up in Bombay and Calcutta. 

A. Yes. 

Mr. Boo. — Q. Now, suits are classified into four classos on the Original Side ? 

A. There are only two classes, one, commercial cases and the other, ordinary 
civil cases. 

Mr. Justice Stuart. — Q. You will leave testamentary and matrimonial suits 
to the Original Side ? 

A. I do not find any difficulty. 

Dr. DeSouza. — Q. In this connection, is it a fact that the Original Side of the 
High Court in Madras has been open to vakils from time immemorial, but is closed 
in Bombay and Calcutta; and perhaps one of the reasons for it is that a vakil, as 
opposed to a barrister trained in England, need not necessarily possess that know¬ 
ledge of commercial law which the training in England presupposes 1 

A. I do not think so. Most of the commercial cases of Madras are done by 
vakils. 

Mr. Radhalcrishnaiya. — Q. I do not think that there is any commercial ease 
in which a vakil does not appear on ono side or the other. 

Coming back to the Appellate Side much time is taken, after the case is ready 
and before it is disposed of. Therefore is there much good in speeding up the 
earlier stages of the appeal, unless it could be disposed of within two weeks after 
it is ready 1 

A. No. 

Q. Then if much time is taken in disposing of a case after it is ready, does it 
not react upon the time taken in getting it ready ? For instance, printing takes a 
good deal of time and it can be expedited, but the consideration comes in that there 
are so many appeals already ready. But if those which have already been printed 
are disposed of, then they can hurry up the printing. 

A. There would be no difficulty with printing. Sometimes they print during 
the holidays. Printing is not a dolaying factor. 

Q. As a matter of fact, in criminal matters, they get their printing muoh earlier 
because criminal matters are disposed of quickly. 

A. Yes. 

Q. There is one matter on the Appellate Side bearing on the delay on the Original 
Side If an appeal is filed from an interlocutory order passed by the judge on the 
Original Side, or by the lower court, and a stay is granted, that has the effect of 
hanging up the trial of the original cases for a long time. Is it the practice—I 
am not quite sure—that such appeals are expedited ? My impression is that they 
are not. 

A. They are generally expedited in this way. The appellant will put in an 
application for stay. The respondent will oppose the stay, and then generally the 
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Judge will pass orders expediting the hearing of the appeal. But so many cases are 
expedited that expediting becomes no expediting. 

Q. Some of these expedited cases do not come up for months together T 

A. Yes. 

Mr. Rao. — Q. In what way do they effect expedition ? 

A. That is a matter for the office. Judges do not trouble themselves about 
that. I may mention that if there is any urgency about it, then they sav let the 
case be taken by such and such dats and we shall dispense with printing. Care 
ought to be taken that interlocutory appeals are disposed of an scon as possible. 

Mr. Radhalcrishnaiya. — Q. You remember that Sir Walter Schwabe, C.J., made 
a rule that appeals from interlocutory orders should be posted for hearing within 
two or three weeks, and that really was a good measure ? 

A. Certainly. 

Q. Would you like that to be extended to all appeals and revisions against inter¬ 
locutory orders ? 

A. Yes. 

Q. May I take it that very often people file appeals against interiecutory orders 
merely for the purpose of getting stay ? 

A. I cannot say. Sometimes there is a feeling that some injustice has been 
done, and I do believe that there is an anxiety on the part of counsel to see that 
only proper cases are launched. When a client rushes to a junior counsel and 
presses him, then the junior counsel might file a case, but there is anxiety to file 
only the right revision petitions. 

Q. It has been suggested to us by several witnesses who have given evidence 
before the Committee that a good deal of delay is caused by vakiis applying for 
adjournment of cases which are posted for hearing. Let us take the Appellate 
Side of the High Court. If you are actuary going on with a first appeal, you may 
ask the other bench to have your appeal, which might otherwise be taken at 11 
o’olock, to be taken up later. Such applications do not cause delay and I take 
it that they are inevitable. It is not the case of your taking a new engagement, 
the engagement might have been taken a year ago. 

A. It is always done by common consent. One vakil represents one client and 
another vakil represents the other client and surely the court cannot be more anxi* 
ous than the parties on either side. 

Q. Is it true that an understanding between the vakils tends to cause delay in the 
disposal of cases ? 

A. So far as appeals arc concerned, it is never the case. 

Mr. Rao. — Q. Is it true that at the time of argument too much time is 
taken ? 

I do not think that in regard to the Bench and the Bar it is proper to indulge 
in mutual recrimination, but so far as I am concerned, oftentimes argument is 
converted into a lecture, because the Judge learns the rudiments of law after he 
comes to the court. He is recruited from England as a judge but he is not aware 
whether a son can have a claim to the property during the lifetime of his father. 
He does not know that there is a joint family system, and if you convert the 
court into a lecture room that cannot be helped because the interests of the clients 
are at stake. 

Q. That cannot happen every day T 

A. I am merely putting an extreme case. I think it is a calumny on the Bar 
to say that they take more time than is absolutely necessary. . 

Q. Now you have considerable experience of cases in the motussil. 

A. Yes, some experience. 

Q. In the mofussil cases in which vakils are taken from Madras, are adjourn¬ 
ments applied for in such a manner as to cause delay in the trial of cases ? It is 
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said that adjournments are applied for because you are engaged in some other 
court here. 

A. We do ask for some adjournment. 

Q. Does that really conduce to much delay ? 

A. I don’t think it does. If at all we ask for an adjournment, it is only before 
the case is taken up. But when once the case is taken up very few judges adjourn 
it for any length of time. When once the case is taken up the progress of the case 
is attended to by the vakil in the mofussil and part of the case is done by the vakil 
from Madras. 

Q. There are always vakils in the mofussil, some of whom are capable men, 
and when the vakil from Madras does not turn up when the case is taken up, the 
mofussil vakil will go on with the case. 

A. Yes. 

Chairman .—I take it that sometimes your clients, when they want you to 
appear in the mofussil, come to you rather late. 

A. That is not done. It is only in very few important cases that Madras people 
are taken to the mofussil and they are always consulted at the beginning. 

Q. Does this happen that when a judgo has put down a case in the mofussil, 
which is a very big and important case, a month ago to a certain date, the party 
waits till very near that date and then says that that date won’t suit his vakil from 
Madras and that he wants an adjournment for another month t 

A. That happens very seldom. I believe there may be one or two instance* so 
far as original cases are concerned. 

Mr. Sastri. — Q. Is it not that in the more important cases the pleadings are all 
drawn up by the vakils in Madras and filed by the pleaders in the mofussil ? 

A. Yes. 

Mr. Justice Stuart. — Q. Do you find that the cases in which you appear in the 
out-stations, are generally heard from day to day ? 

A. Yes, with occasional intervals. 

Q. Is it taken up and tried for 6 or 7 days from day to day t 

A. The case is sometimes adjourned. The fault is not always on the one side. 
There is an inclination on the part of the Bench and the Bar as well, as they 
become a bit tired. 

Q. Is it not necessary that it should be tried continuously in order that the 
judge may have his mind fixed on it till the case is finished ? 

A- Sometimes it is inevitable, because the witnesses are not ready. 

Q. If it only happens sometimes, then the work is good. There is no harm done 
if you get on with plaintiff’s evidence and finish it and then take up the defence 
evidence 10 days afterwards. The only thing is we are trying to find out the prac¬ 
tice in the different provinces. In some provinces there is not the slightest attempt 
made to hear cases from day to day. I only want to know the practice here whe¬ 
ther a case is heard from day to day. 

A. The judges who don’t hear a case from day to day are only the exception 
and not the rule. 

Q. Do they hear the case properly ? Does it sometimes happen that it is 
taken up for half an hour to-day, just a little evidence recorded, then taken up 
to-morrow, a little piece of evidence recorded, and then adjourned to the next day 
and so on 7 Does that happen here 7 

A. There are judges who do that kind of thing. Especially when a Madras 
vakil goes some few judges—very few of them—take delight in taking up the 
case towards the evening at 4 o’clock and the client finds it very difficult to pay 
this unfortunate vakil. The next day after interlocutory work is over it is taken 
up again and then adjourned. 
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Q • When a counsel is engaged from the outside I suppose he is being paid a 
daily fee and that the case ought to be heard for as many hours as possible. 

A. Yes. I have said that such people are very few. The judges are always 
anxious to oblige both the practitioner and the client. 

Q • On the whole you are not dissatisfied ? 

A. I am not dissatisfied at all. 

Mr. Sastri. — Q. If a judge is only anxious to take the case from day to day, 
I don't think the Madras vakil would stand in the way. 

A. No. All that happens is that before a case is taken up there may be some 
delay. But when once a case is taken up, it progresses. 

Mr. Justice Stuart. — Q. I see that in many of your courts the file is so hope¬ 
lessly congested that there is not the possibility of a case being taken up at all 
for 3 years. 

A. I don’t see any remedy except the increase of the number of judges. 

Q. I have here a case which was instituted on 24th July 1916. The issues 
were framed on 15th August 1917 ; and then the case was adjourned and adjourned 
and no attempt was made to touch it. The judge went on until he got a temporary 
court and on 20th January 1919 it was transferred to the temporary court and 
came on for hearing 3 years after institution. I take it that this sort of thing is, 
quite common in some districts ? 

A. Yes. 

Mr. Radhakrishnaiya. — Q. I see you are against having any legislation abolish*., 
ing benami transactions ? 

A. Yes. 

Q. One of the witnesses suggested to us that if you pass an enactment to-day 
that 10 years hence no benami transactions will be recognised, it might be possible. 

A. There is nothing so dangerous as that. 

Chairman.—Q. Can you tell me why people should try to put a cloud upon 
their title ? What are the legitimate motives that induce people in this country 
to enter into such transactions ? 

A. I will illustrate it. We have to reckon with the fact that the masses of 
the people are illiterate. Ladies own property in this country. In joint families 
there is a reluctance on the part of family members to permit ladies to undertake 
direct management of property or to enter into any transactions. Then it is a 
very common thing for the father or the brother to have the property in his name, 
the real beneficial owner being the sister or somebody else. I know the property 
of the wife, for example, is entered in the name of the husband, though the pro¬ 
perty is that of the wife. 

Mr. Justice Stuart. — Q. Self-acquired property f 

A. No. Stridhanam given on the occasion of the marriage. 

Q. Surely that does no one any good f 

A. I am merely telling you that it does confer benefit. 

Q. If she wants she can always make her husband her attorney ? 

A. It has become part of the life of the people. In order to prevent the delay 
in the administration of justice you can’t ohange it. 

Q. Would you register partitions ? 

A. Yes, it is a very large question. It is a very good thing to have all parti¬ 
tions by registered instruments, and that will save time for the court. But there 
is a large number of partitions at every place and it will be a hardsnip to frame a 
rule like that and compel people to register. I don’t think it is a sound policy at 
all. 

Q. Your reply is that whatever may be the advantage the amount of unpopular¬ 
ity is so great that it is not advisable ? 
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A. Yes. For example unless you know ho.v many people enter into benami 
transactions with this motive or the other motive, where it has become really 
part of the life of the people, this work ought not to be.undertaken. 

Mr. Justice Stuart. — Q. You know there arc benami transactions in the north 
of India. I don’t know about the south, where a Government official purchases 
land in the name of another. He does not want the world to know that he has 
the money with which to make the purchase. He puts that in the name of a 
relative. Should not this be discouraged ? He has obtained money in a manner 
which he should not and he does not want the world to know it. 

A. It is rather difficult. Of the persons who really advance money, how a,^ 
you going to legislate between competing creditors ? 

Chair/nan. — Q. You.have to take that proposition with some liberality. The 
point is that if a person puts his money in the name of somebody else with a view 
to deceive his creditors then you can take it under the Transfer of Property Act. 
But to prevent the habit of keeping the title under a cloud, how far would it be 
possible by a change in the law to avoid it ? 

A. Necessary safeguard has been put to some extent in the Act which holds 
that if somebody is defeated as a result of this transaction he cannot afterwards go 
to a court of law. 

Q. Well, could you go a step further and say that anybody who puts his pro¬ 
perty in the name of somebody must take the risk of that somebody deceiving him ? 
They must not afterwards expect any court of law to unravel the mystery. 

A. It is merely the perpetuation of the distinction between legal and equitable 
estates. It is restricting the rights of individuals. He has got every right to give 
his property in trust, to the other. That is the law in England, and I do not 
know why it should be changed here. 

Mr. Sastri. — Q. Don’t you think that the system of joint family leads much to 
this ? They don’t want to buy land in their name for fear of partition. That to a 
great extent leads to benami transactions. 

.4. Yes, if he has any earnings the presumption is that it is family property. 
It may be a laudable motive too. It is counted to be a very rigid rule of law. 

Dr. DeSouza. — Q. Is it so common in tins Presidency for properties to be bought 
in the name of a person who is considered to be lucky ? 

A. Not common. But there are instances. 

Q. You say in your memorandum that right of appeal is not granted in too 
many cases and you also say that many second appeals are not frivolous jet a 
large percentage are dismissed. What would be the percentage f Will it be 60 per 
cent, f 

A. Might be. 

Q. Does that mean that many frivolous appeals are filed ? 

A. No. I might mention that sometimes j'ou hesitate to file a Becond appeal. 
You don’t know what to do with an appeal and you are not sure about that and 
therefore you hesitate to file. The client at that time would not pay your high 
fee and he goes and files the same appeal through another vakil who is willing to 
do it on cheaper terms and he succeeds and therefore you cannot say that that 
appeal was a frivolous appeal. I will give you another instance. In a case I 
filed an appeal. On the strength of a Full Bench ruling I said there is no use of 
preferring the appeal. Anyhow, I preferred that appeal and the Full Bench 
disagreed with the previous Full Bench and so I won the appeal. Therefore we 
cannot say, sometimes which appeal is frivolous. 

Q. Then you don’t think you would be justified in advising your client not to 
appeal. I mean where there is a question of law. 

A. Yes. 

Q. So the mere fact that a large percentage of appeals is ultimately dismissed 
does not show that the right of second appeal is being abused ? 
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A. No. 

Chairman. — Q. But the question still remains whether in every case, however 
small it may be, a third hearing is necessary ? 

A. I do not understand what exactly the question is ? What is the limit which 
you would fix ? Is that the question ? 

Q- That is the question for which we are asking the witnesses to help us? 

A. I am against any restriction of appeals. 

Q. It would not be unjust to put a limit upon the right of one party in small 
suits—say suits for small pieces of land—in which parties insist going on. I 
agree that the law, as it at present stands is very uncertain and the people being 
very often ignorant go on until they are stopped. I am not sure that it does not 
make it all the more necessary to see, in each case, that parties get only a sufficient 
number of hearings. They will go on having all the hearings you give to them. 

A. Let us consider it from the practical point of view. To-day in a case of 
small cause nature even if it is an original suit, below Rs. 500, there will 
be no second appeal. 

Q. Take only the land cases. 

A. So far as the land cases are concerned you have to follow the Suits Valuation 
Act. Court Fees Act is no test at all. 

Mr. Radhakrishmiiya. — Q. That is conceded. Rough value is mentioned when 
the suit is filed and if the defendant has any objection he might to say so. So the 
value is agreed to by all the parties. 

A. Then we would be proceeding on that footing, but what would you do in 
easement cases, i.e., air, water, light, etc., and such cases f 

Q. Such cases are incapable of valuation. 

A. Yes, in these cases it will be a hardship if there be no second appeal. You 
must not stop these appeals in order to put an end to litigation and we should 
try to secure proper justice. 

Mr. Justice Stuart. — Q. Is it possible to give satisfaction to every one by any 
method known to man ? I mean, can you make a certainty of satisfying a defeated 
party ? 

A. Every man wants to have his case before the highest court administering 
justice. 

Q. I think that every man should have a right to go to a competent court to 
get his dispute decided, but the question remains: what is the competent court t 
You know quite well that the litigants who fail before the Privy Council are often 
very dissatisfied with the decisions of the Privy Council. Defeated persons would 
always try to go further with their cases and you cannot have met many men who 
have been satisfied with the decisions against them. 

A. I think I met several. 

Mr. Justice Stuart. — Q. Would not even they have gone further, if they could ? 

A. In many cases they are satisfied. 

Chairman. — Q. What I would like to suggest is this. I do not want to raise 
the present barrier under Order 41, rule 11, more than a little, and I do not want 
to use it necessarily if I can help it except in cases where a third hearing results 
in uneconomic expenditure of time, effort and money, having regard to what is at 
stake. My idea is that there are some judges who regard all points of law as 
sufficient reasons for letting in a second appeal under rule 11. Although section 
100 gives a right of appeal, rule 11 says that it may be summarily dismissed, but 
where a man has a right of appeal, some think, he should be heard. What I would 
like is that in those cases where there is a danger of injustice because the law is 
taking a too elaborate process to decide small cases, the oourt should have a 
little wore discretion. What I am aiming at is that instead of seeing if there is a * 
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point of law’, I think it would be better and more of a protection to the respondent 
if the appellant has to show some grounds as to why the case should be heard 
for the third time. 

A. I think a certificate from the counsel may be required. 

Q. I do not say that you are not right for Madras, but looking over India as a 
whole, I may say that if you put that responsibility on the profession, it will result 
in trouble. You may get a judge wko may say that this was a frivolous point, 
the man should not have certified it, and there will be trouble. It requires a cer¬ 
tain force of character to refuse the certificate. 

A. I recognise the difficulty, but I do not know if there are any statistics avail¬ 
able. My opinion is that, after the increase in the court-fee and after the increase 
of the fee allowed by the High. Court, I find very few cases below that standard to 
which you are referring. 

Q. You have no right under rule 11, to treat a small case differently from a big 
case ? 

A. The fee which is allowed by the High Court for second appeals is Rs. 25 or 
Rs. 30, and I do not think that, unless there is a substantial point, any responsible 
counsel will advise an appeal in such cases. I am not opposed to your suggestion 
in theory. 

Q. But would you be against it. Now supposing you say it is not practicable 
‘o change rule 11, we ought to do a little more for the respondent than we do at 
present ? 

A. I quite agree. 

Q. Would you take a figure which would be sufficient for a small second appeal 
and say that every appellant, after passing under rule 11, should have to deposit 
as a security for the respondent’s costs, say Rs. 40. There will be no question 
of arguments as to getting out of it and no jurisdiction to increase or to waive it. 

A. In very very few cases I will countenance that. I think, in principle, there 
is no reason why the respondent should not be protected, but it must be in a very 
few cases. 

Mr. Justice Stuart. — Q. May I point out something to you. The last figures, 
we have, show that 1899 second appeals were filed in the High Court on which a 
valuation could be made. In 94 a valuation could not be made. Out of these 
1899, 1669 were for one thousand rupees and less and 230 were over. 

.4. May I know as to how many of them were land cases ? 

Q. They are not so classified. What I mean to say is that I think it is the 
case in Madras, as it is everywhere else, that most of the second appeals are of 
small value. 

A. Supposing we have three acres of land at Tinnevelly, the cost will be eight 
thousand rupees while the assessment may only bo fourteen rupees. 

Q. Out of 1899 second appeals, 722 related to immovable property, that is 
rather less than half ; 656 related to movables, and 521 related to other things. 
In 1062, that is more than half, the property was under Rs. 250. 

A. I do not know what sort of cases they wore. Land cases ? 

Q. I am taking them en bloc. 

A. I should like to know more about the nature of the cases, that is whether 
they were easement cases or were about rights to water. 

Q. They could not possibly be all with regard to immovable property, only 722 
related to immovable property. 

A. I do not know whether the suits under the Estates Land Act are there; they 
all come up as second appeals. 

Q. I see that some of your second appeals are very petty. Are they not ? 
Nobody could really say that the question at issue was suoh a one as a reasonable 
man would get greatly perturbed at it. 
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A. Apart from any question of valuation, most, if not all, of the questions that 
arise in the Estates Land Act cannot be described to be petty because they deal 
with the relationship between a landlord and a tenant. They are of far-reaching 
consequence. 

Q. Do you never get cases like this ? One man sues another man for having 
encroached upon his land to the extent of 6 inches and then takes up the case to 
the High Court spending a lot of money. 

A. But a man would not be a fool to spend a lot of money in the High Court 
for such a petty case. 

Q. I am very glad to hear that the intelligence in Madras is so high. In the 
United Provinces I should think that there are many cases brought where one man 
will spend money freely because he wants to pull down another man in the eyes 
of his people. 

Chairman .—(?. In those cases from the revenue courts under the Estates Land 
Act that come up in second appeal, would you tell me what the questions are 
that arise for decision ? 

A. Questions of commutation, rate of rent, whether the land is an old waste, 
whether it is a private land or ryoti land, the character of the land and questions- 
of occupancy. Then there are 7 decisions of the Privy Council as to what is an 
estate within the meaning of the Estates Land Act. The question arises with 
regard to imrns whether it is an estate. 

Mr. Radhakrishnaiya. — Q. With regard to the suggestion in question 33 that at 
the beginning of the trial of a case and not merely at the first hearing the plaintiff 
and the defendant should be examined first or rather the defendant should bo 
examined after the examination of the plaintiff and before the plaintiff’s witnesses 
are examined, you say you are decidedly against it. 

A. Yes. 

Q. Will you kindly tell us your reasons ? 

A. The defendant cannot be examined until I know what exactly is the case 
of the plaintiff. This sort of examination of the defendant before the examination 
of the plaintiff’s witnesses is not known to English jurisprudence. 

Q. Do you think it would be a great injustice 1 

A. Yes. It also means the revision of the whole judicial system and you must 
go into the whole question of the frame work of a judicial trial, before you take up 
a question like that. 

Chairman. — Q. The thing is this. The plaintiff calls about 20 witnesses to 
prove something. Then automatically the defendant is put into tho box and the 
defendant practically admits it. There is a practical waste of time. To prevent 
such a waste of time is the idea in the suggestion. 

A. We have got a provision in the Civil Procedure Code now to administer 
interrogatories. That can be done. 

Q. In the niofussil, in your experience, do you think that the rules about dis¬ 
covery are generally followed or they can be made to be followed ? 

A. There is no difficulty. But they are not followed. Even the judges are 
loath to grant it. I put in 3 petitions for discovery in an original suit. There is 
some idea that discovery is something special and that it ought not to be granted. 

Q. Do you think that the purpose will be served by the use of interrogatories 
at the proper stage of the case ? 

A. If it is only enforced in the oourts, there will be no difficulty. 

Mr. Saslri. — Q. You have had practice practically from Ganjam to Tutioorin 
and in the west coast as far as Aiabian sea. 

A. I have had fairly large practice in the mofussil. 

Q. You have appeared before most of ihs sub-judges in the districts. 

A. Yes, before a good number. 
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Q What is your view as to their efficiency ? 

A. They are quite as good as some of our High Court Judges. I mean in point- 
of mere mental calibre. 

Q. You have nothing to complain against their capacity for work or for deci¬ 
ding cases. 

A. Absolutely not. There may be an exception. I am giving only my general 
impression. 

Q. You are satisfied with their work. 

A. Yes. 

Q. What is your opinion about the direct recruitment from the Bar to the judi¬ 
ciary ? 

A. My feeling is this. I am for recruitment to some extent from the Bar. But 
T find that there are practical difficulties in the way. If it is a question of theory 
I am for a judicious administration of both recruitment from the Bar and recruit¬ 
ment from the munsifs. But when once there is a feeling that anybody may become 
a subordinate judge and will be placed over your head, I am afraid there may be a 
slackening of energy on the part of the munsifs. That is what I am thinking of.. 
Therefore, unless there is a very fairly large number open to the provincial civil 
service I would not put the direct recruitment from the Bar as a fetish at the 
expense of the munsifs. 

Q. Taking matters as they stand, it takes 16 years for a munsif to become a 
subordinate judge. If you import one-fourth direct from the Bar then you will 
increase the period from 16 to 20 years. Would it not tell upon the spirit of the 
present officers ? 

A. That must be the paramount consideration of the Government and they 
should see that nothing that they do will impair the efficiency of the present offi¬ 
cers of the Judicial service. I am for recruitment from the Bar provided that the 
present state of affairs is not seriously impaired with. 

Q. You would have heard of two direct appointments made during the last 30' 
years, and could you not get such a class of men from the service ? 

A. Yes. 

Q. Unless you are satisfied that the persons are far superior to the persons 
promoted from the service, I suppo.se you would not advocate direct recruitment. 

-4. It is a different principle altogether. Occasionally you should see that some 
fresh element is imported. 

Q. Have the present imported men been in any way of such a high calibre as 
to infuse a high idea in the mind of others to emulate them in any way ? 

.4. Unless it is tried for a particular time you are not to draw inferences like 
that. 

Q. Are you aware that there is at present a feeling in Madras that this direct 
rocruitment is not likely to attract the best of men ? 

.4. Yes. It may not always be the right sort of man but one that frequents 
the Government house may get in. There is that danger. I do realise that. 

Q. If the appointment is entirely left to the High Court, you would have no 
objection. 

A. Tt is not an advisable thing. That raises a large question as to the respjn- 
sibility of Government. I don’t think the judges ought to be dragged into the 
mire of communal squabbles. 

Q. As matters-now stand, would you allow the present state of things to con¬ 
tinue? 

A. Yes. If it is possible to have recruitment to some extent from the Bar I 
should have it. 

Mr. fiastri — Q. As to the recruitment of district judges, are they recruited 
; n this Presidency from the Bar ? 
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A. Yes, but very few. 

■Q. How many ? 

A. Two or three. 

Q. What is your experience of those directly recruited from the Bar f 

A. I can’t say. 

Dr. DeSouza. — Q. Comparing district judges recruited from the civil servioe 
■with appointments directly from the bar, which do you consider more desirable f 

A. I have decided views on this matter. I do not want that any one should 
be appointed who had nothing to do with law and had no legal training. I don’t 
believe in the Civilian element to continue. I do not know whether it is within 
the range of practical politics. 

Q. If Civilians are trained as subordinate judges and munsifs, you will have 
no objection ? 

A. I don’t think why special people should be brought and given the training 
at a great cost, when we can get capable people in this country as well. I don’t 
want to go into that question. So far as I am concerned I believe that the time has 
now come that trained elements alone must take up the question of administra¬ 
tion of justice in this country and the principle followed in the High Court ought 
to be abolished. 

Mr. Justice Stuart. — Q. What is your experience in the district courts as to 
the admission of documentary evidence ? Ho you find the rules are in any way 
kept reasonably, or are they more or less ignored 1 What 1 mean to say is, do 
they file documents at the right time or at any time ? 

A. They are not permitted to file at any time they like. I will tell you the 
practice. There is a double procedure in the Code. Filing the list in advance, 
that is before the stage of hearing. So far as this is concerned no judge worth the 
name would allow the documents to come in at any stage. So far as registered 
documents are concerned there is some leniency. Documents are sometimes ad¬ 
mitted even during the course of the trial. If they are public documents 
they are accepted, but if they are not public documents they are rejected unless 
very strong reasons are shown. 

Q. Well, I happen to know a case that came up in a Madras Court. I will not 
give names. I want to know if such a thing often occurs. It was a suit brought 
by reversioners to the prooerty of the deceased on the death of a widow, to set 
aside an alienation. The principal defendant’s defence was that he had been 
-adopted by the husband of the widow. The suit was instituted on the 18th August, 
1918. He had his written statement filed fairly soon and he asserted in hie written 
statement that there was a will in his favour. Now the issues were fixed on the 
20th January, 1919. The suit did not come off for hearing for some time. On the 
5th September, 1919 the defendant was permitted to produce the will on which 
he relied. It was found afterwards to be forged. Is a thing like that likely to occur 
very often ? I think you will agree with me that it is most scandalous that the 
•court should havo allowed him to introduce a document at that stage. 

A. It is quite an exceptional case. The ordinary practioe is that they 
mako an exception in the case of registered- documents and public documents. 

Chairman. —If there can be no real question about the genuineness of the 
-document, then they admit. 

A. Yes. _ 

Diwan Bahadur L. A. GOVINDARAGHAVA AYYAR, Vakil, High 

Court, Madras. 

Written Statement. 

I would suggest, as the reasonable period for pendency of (A) original suits in 
the High Courts, in commercial oases three months and in others 6 months, for 
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first appeals one year, and for second and miscellaneous appeals six months ; in the 
case of district courts and sub-courts, for money suits three months and suits 
wherein questions of title are to be decided one year, and for appeals six months, 
and civil miscellaneous appeals three months, and for small causes three weeks to 
one month. 

In the case of district munsifs’ courts, for original suits relating to money and 
rent three months, and in the case of suit3 requiring determination of questions of 
title and other cases nine months, and in small cause suits one month, and for 
claim proceedings three months. 

(B) Direct recruitment from the Bar to the different grades of judiciary officers 
will have the effect of increasing the efficiency of the judiciary and thus speeding 
up proceedings to the extent that such speeding up may be due to an efficient judiei- 
ary. A short period of training may be desirable in the case of district munsifs 
to familiarise them with the work that they have to do. That can be done by 
attaching them to experienced munsifs. 

There is something to be said for the view that the concentration of many courts 
in the same place tends to delay disposal of cases. 

I will not propose any change in the jurisdiction of courts except that in the 
oase of district munsifs I will increase the pecuniary limits of their small cause 
jurisdiction to Rs. 200. 

Sub-judges may well be invested with jurisdiction to try probate, succession 
oertifioate and guardianship proceedings and land acquisition cases as I believe 
they are quite as competent as district judges to deal with such cases. 

I think it is not a safe experiment to invest sub-registrars with jurisdiction to 
try cases. 

I am not for ourtailing the right of appeal as at present obtaining. I would 
even suggest second appeals being allowed where, on questions of fact, the lower 
courts differ. 

While it cannot be denied that frivolous appeals are being filed, I do not think 
that such appeals are so large as to call for a new and special remedy. 

I think the suggestion of insisting upon the decretal amount being deposited 
before a second appeal is allowed to be filed will work very hard in practice. 

In the High Court the powers given under Order 41, rule 11 are regularly 
exercised. As in the case of second appeals, in the case of revision petitions also, 
it has to be stated that they are sometimes filed without substantial grounds, but 
these petitions may be reduced to reasonable proportions if interim stay of pro¬ 
ceedings on ex parte applications is granted only in cases where but for it mis¬ 
carriage of justice is sure to ensue. 

As regards the serving of notices on defendants the help of the village officers 
should be made obligatory and they should be compelled to record what they have 
done. 

I do not approve of the provision of section 106 of the Transfer of Property Act 
being applied to civil suits. Duplicate of the summons may however be sent to 
the defendants by registered post. 

Generally the forms of the Civil Procedure Code are adhered to. In case 8 
where the plaintis very badlyframed, thecourt may have the discretion to reduce 
the pleader’s fees. 

The judges must frame the issues themselves instead of leaving it to the 
parties to do so and mechanically approving of the issues framed by them. 

More regular and liberal use of the powers under Orders X, XI and XII will 
reduce perceptibly the time taken in the actual trial of suits. The reason is mere 
inattention and negligence, but I am against the examination, when the issues are 
framed, of the parties as a part of the trial. The orders under Orders X, XI and 
XII may be made when the issues are settled. Provisions of Order 16, rule 16- 
may be more largely availed of than now. With some care in the fixing of dates 
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of hearing the application of the provisions of this rule will lead to considerable 
saving of time in the trial of suits as the delay due to the absence of witnesses oan 
be avoided. No hard and fast rule can be laid for the letting in of oral evidence, 
A great deal depends upon the pleaders conducting the cases and the presiding 
judge. Cases are rare wherein oral evidence known to be unnecessary and 
irrelevant is let in. The uncertainty of law has also to be taken into consideration 
in determining what latitude can be given to practitioners in the letting in of oral 
evidence. Unless greater care is insisted in the preparation of affidavits and they 
are better scrutinised by the presiding judges, they cannot effectively take the 
place of the oral evidence let in before the court. The proceedings wherein they 
are prepared to be utilised are important and lead to consequences of great 
moment to the parties concerned. I would prefer the existing practice to- 
continue. 

I am altogether against a time limit being fixed for the examination or cross- 
examination of witnesses. It is the party and his pleader that are expected to 
know what his witnesses are likely to state and what can be elicited by cross- 
examination of the witnesses for the opponent. 

I would not extend the application of Order 37, Civil Procedure Code. I do not 
think that the duty should be cast on the legal representative of a defendant to 
come in and ask to he joined as a party to the suit. 

I think appreciable time will be Baved if guardians are appointed by adopting. 
the procedure suggested. If none of the proposed guardians agree’, it must be- 
understood that the alternative will be the appointment of an official of the court 
as the guardian. 

I think the practice of granting ex parte injunctions and orders is being misused 
and the only way of preventing the misuse is by its being made the rule in actual 
practice to refuse cx parte orders unless very strong reasons exist for issuing the 
ex parte order. 

It of course depends upon the individual judges whether their judgments are 
long or short but I do not think there is a practice of writing long judgments so as to 
call for notice and action. 

Sometimes points of law or of defence going to the root of the case are disposed 
o£ as preliminary questions. This practice may perhaps be more largely resorted to. 
The judges themselves, as a rule, fix the date of hearing. Pleaders are usually 
consulted in fixing the dates for the examination of the witnesses and the hearing 
of arguments. I think that practice conduces to despatch of business rather than 
causes delay. I do not think that the use of the provision relating to the examina¬ 
tion of witnesses has been so misused as to call for any restriction being imposed on 
the facilities that litigants at present have in this direction. It is no doubt the 
case that commissioners cannot refuse irrelevant questions to be put as judges can 
but I do not see how the evil can be avoided except by the commissioner being 
made a judge so far as the particular witness is concerned. No doubt interrogatories 
may be administered and then the judge who sanctions the examination of a witnesa 
on commission has the opportunity of deoiding how far they are relevant but if a 
party is willing to examine a witness viva voce, I do not think he must be refused 
the opportunity of doing so. It sometimes happens that witnesses examined on 
commission are very important witnesses. Perhaps a via media may be found by 
making the administration of interrogations the rule and taking the judge’s direc¬ 
tions when it is proposed to examine a witness otherwise than by interrogatories. 

Affidavits are asked for in some cases where adjournments are applied for. I 
cannot say that payment of the costs of adjournment is found a sufficient deterrent 
against unnecessary applications for adjournments. 

In many courts trials do not go on from day to day as contemplated in the ques¬ 
tion. The reasons are partly the unpreparedness of the parties and partly the 
congestion of the work of the courts and partly the convenience of witnesses who 
cannot afford to be out of their homes for days together. I would insist upon its 
being made the rule in practice that a case once taken up should be proceeded with 
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until it is finished and if in any case this rule is to be departed from, the reason 
must be given by the judge for the departure. 

I am afraid that the High Court does not exercise proper supervision over the 
district judges in the matter of securing due inspection of the lower courts. More 
frequent inspections by district judges and tours by High Court Judges to the 
mofus 3 il, to see whether the Code and the rules thereunder are properly observed, 
will go a large way towards securing quicker despatch of business. 

I am for adopting the suggestion made in question 55, but as for the suggestion 
In question 53, if execution be had in another court than the one that passed the 
decree, provision must be made for the executing court keeping the court that 
passed the decree informed of what is being done, and as regards the suggestion 
in question 5t care must be taken that only one court functions at a time so as to 
avoid multiplicity of proceedings and possibly conflicting decisions on one and the 
•same matter. 

I am not for curtailing the period prescribed by Section 48 of the Civil Procedure 
•Code or article 182 of the 2nd schedule of the Limitation Act. I would suggest that 
applications for execution of the decree be not made compulsory once every three 
years just to keep the decree alive. But if the above suggestion be not adopted, 
the starting point for the purposes of article 182 should be, not the date of the 
previous application for the execution of the decree but the date of the order on the 
last application. Having obtained the decree, the decree-holder is not likely to 
be slack in obtaining the fruits of the decree and if he is unable to execute the 
decree it must be on account of reasons beyond his control. I am not for any 
change in the law as embodied in section 66 of the Civil Procedure Code. The habits 
of the people are too deep-rooted for a change to be expected in them by a mere 
change of the law, and injustice is sure to result. The suggestions made in questions 
58 and 59 may be adopted but T am not for deleting the 2nd proviso to rule 16 of 
Order 21. Sometimes defendants on account of quarrels amongst themselves try, 
some of them, to secure advantages over the other defendants. Order 21, rule 21 
may be retained just to draw attention to the fact that the court is not bound to 
grant execution against the property and the person of the judgment-debtor at 
the same time. 

As regards the suggestions made in question 61, the judgment-debtor knows 
whether the decree against him has been satisfied or not and the notice may form 
part of the notice of execution but as regards the legal representation of a party to 
the decree previous notice to him is necessary so that he may be apprised of the 
execution of the decree and may decide what his course is to be as regards it. Execu¬ 
tion of deoree does not stand on the same footing as the trial of a suit and I would not 
dispense with notice to the judgment-debtor to settle the terms of the proclamation 
of sale and notice of the application by the decree-holder for leave to bid. Ordi¬ 
narily the engagement of the pleader by a party terminates with the passing of 
the decree and there may be a long interval between the date of the decree and the 
application for execution of the decree. To make the refusal by the vakil 
tantamount to refusal by the party will work injustice. 

Arrests by village officials will lead to abuses and I would not advocate the 
adoption of such a system. 

As regards the suggestion in question 66, I am for adopting clauses (a), (e) 
and ( d). As regards (b) it may be that some of the mortgages noted in the encum¬ 
brance certificate have been discharged in which case those mortgagees are not 
necessary parties. Omission to implead all the mortgagees mentioned in the encum- 
branco certificate must not therefore entail the dismissal of the suit. The obliga¬ 
tion may however be cast on the plaintiff to make the mortgagees mentioned in the 
•encumbrance certificate parties with liberty to him to explain why the obligation 
Is not discharged in particular cases. 

I do not think too much time is granted by the preliminary decree for the pay. 
tnent of the amount deoreed. I think the grant of time is necessary as it is a seriou g 
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matter to the judgment-debtor to lose his properties if the money be n ot paid in 
time. 

I think that sometimes execution proceedings are protracted by orders staying 
proceedings made by the appellate courts. The remedy is the appellate courts 
being enjoined not to grant stay except incases wherein they are clearly satisfied 
that injustice will otherwise be caused. 

The suggestion in question 08 that the money decreed should be deposited or 
security taken may be adopted. 

I do not think that the absconding of judgment-debtor is such a prevalent evil 
as to call for any special provision being made in respect of it. 

Mortgage deeds may stand on the same footing as other deeds as regards their 
proof. 

Except that the time for redemption of mortgages may be cut down to 30 years. 

I do not suggest any changes in the Law of Limitation. 

I do not approve of the suggestions contained in questions 76 to 81. The 
paramount consideration is that justice should not suffer and I fear that it will 
suffer if the suggestions contained in the above questions are adopted. 

The court-fees now levied are high enough and I would not favour any further 
increase in them. 

The multiplication :>f reports does lead to embarrassment in the speedy disposal 
of suits. 

-Ka- a. 

Diwan Bahadur L. A. GOVINDARAGHAVA AYYAR, called and 
examined on Saturday, the 2nd August 1924. 

Chairman. — Q. I think you are a vakil of the High Court ? 

A. Yes. 

Q. You have been good enough to give us your statement on some question* 
in the questionnaire ? 

A. Yes. 

Q. Never mind the questionnaire for the moment. We are not frightfully fond 
of it. It only represents the first impressions of the questions we ask. Would 
you mind putting it in your own way ? Are there any respects in which you 
think we might recommend a change of procedure ? 

A. So far as change of procedure goes there are I think two or three ways io 
which you can expedite disposal of cases in original courts. 

(1) By making sure that the sendee of process upon the defendant is done 

as early as possible. 

(2) By seeing that the cases come up for trial as quickly as possible, and 

points ascertained properly before the trial comes off. 

(3) When once the trial is taken up that it is gone through as quickly as 

possible. So far as service of processes is concerned, I think we can 
utilise the services of the village officers much more than these are 
being done now. Certain amount of statutory liability may be 
brought to bear on them for the purpose of service of summons. So 
far as the assortment of points are concerned which are to be 
adopted in the trial, a more liberal use of the present provisions has. 
to be made so that judges really bring their minds to bear on the 
cases, so that points of differences between the parties might be 
minimised and cleared. Documents should not be admitted at all 
stages to prevent further development which might be due to the- 
ingenuity of the party or of those helping him. In the mofussil parti¬ 
cularly, cases are not taken up on the date appointed for them.* In 
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consequence of these adjournments nobody is sure that the case will 
he taken up for hearing. There is slackening of work and the result 
is that at the time when the trial actually comes up the parties do 
not come. I don’t think this will be set right by any change of 
rule. It is more the practice of the rules that is important. 

Q. You explain the first one. Who are the village officials in this part cf the 
world and how would you utilise their services so far as work with the civil court 
peon is concerned ? 

A. I am not speaking of the towns now, but of the villages. There is a village 
Headman or Grama Manim who is literate or not and the Karnam who is always 
literate. It must be the duty of the process-server to go to the village manim and 
he will be able to identify the party. Often it so happens that the defendant manages 
to get the process-server to say that he is not able to find him. As a matter 
of fact he has been found, and that causes delay. Sometimes the defendant him¬ 
self serves the process on somebody else, particularly if he is a stranger to the 
place, and if he goes to the village headman there cannot be any mistake as he can 
identify the man. He is also somewhat more disinterested than the parties, and 
the chances are that you will be able to fix the right person and get him served as 
quickly as possible. 

Dr. DeSouza. — Q. I understand that in this Presidency process-servers have 
been supplied with instruments to take the thumb impression of the defendant. 
If that was one of the objections that you point out of service being effected on 
the wrong person that could be easily avoided. Would not that be so ? 

A. Yes. 

Chairman. — Q. Do you suggest that service on the defendants should be made 
in the presence of the Headman and that the Headman should attest it. 

A. I think it is the best from all points of view. 

Q. I take it that as to the use of the post in connection with process serving, you 
would probably use it as an additional check and not as a substantive matter. 

.1. It might be used in interlocutory matters. 

Q. Now as regards the use of orders about discovery in the mofussi! courts, 
I take it that in this province as in others the person who goes to a pleader to have 
the written statement filed very often does not go to the same man when the case 
is coming on for trial. Is that so ? 

A. I do not think it is quite the accurate state of affairs here. It all depends 
on the intricacy of the case and the interest a client takes in his work. 

Q. Does often cue pleader file a written staten. ;ni hid another pleader is engaged 
in the hearing ? 

A. That is not usually the case. 

Q. We have been told that the Orders ns regards discovery, etc., are little used 
in the mofussil. Is that to some extent due to the fact that a pleader is not really 
engaged and paid for looking after the case ? 

A. I don’t think it is correct. I think a pleader is usually engaged for the 
whole oase. 

Q. So he is really in charge of the preparation of the case. 

A. Yes. It may be that when a case is started there is only one gentleman 
and his services are supplemented by others, but it is not usually the case that one 
pleader starts the case and then his services are dispensed with. 

Q. Do you think that pleaders require higher fees or special fees for the purpose 
of interlocutory applications ? 

A. I don’t think so. 

Mr. Sastri .—Vakils are paid only one fee. That one fee covers the conduct 
of the whole case. 

A. Yes. 
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Chairman. — Q. You say that the practice of granting injunction ex parte is 
being overdone and I suppose you often see a case where a man has a fairly good 
ground for asking an interlocutory injunction but has no reasons for asking that 
order ex parte. Sometimes judges do not sufficiently notice this ? 

A. Yes. 

Q. The question whether there is an irreparable damage has got in most cases 
to be looked at very carefully ? 

A. Yes. 

Q. Do you think that any good can be done by the district judge’s looking at 
the end of the month whether the ex parte injunctions granted were really 
necessary? 

A. I do not think I would recommend this. He should not specially look into 
the munsif’s work for this purpose but he can check this also at the time of his 
inspection which is done once a year and my belief is that a little supervision by 
the district judge will have a great weight and will equalise the time of the pendency 
of the suit and also help in the expedition of the work of the lower court. 

Q. You say in many cases trials do not go day to day ? 

A. Yes. In some cases it is rather inconvenient — especially in long casee. 

Q. Can you tell me how many reserved judgments a district munsif will generally 
have ? Do you think that district munsifs generally keep cases in which they 
write judgments afterwards ? 

.4. That depends on the person concerned. They do keep cases to write judg¬ 
ments for weeks and in some cases they give their judgments soon. 

Q. Will a man have 20 judgments to write ? 

A. Yes. 

Mr. Viswanath Sastri. —One district judge has 250 judgments still to write. 

Chairman. — Q. Is he on leave ? 

Mr. Sastri .—No, still working. 

Chairman. — Q. What would be the ordinary figure ? 

.4. I believe between 5 and 10. 

Dr. DeSonza. — Q. Would there be many pending for more than a month ? 

A. If they are very complicated cases. 

Q. I suppose a return has to be submitted to the High Court showing how 
many judgments are pending ? 

A. It is not so. 

Q. I see you are against any attempt to interfere with benami transactions and 
you say you are not in favour of any alteration in section 66 of the Code. The 
suggestion is that it should apply to defendants too. Do you have any 
objection to making section 66 apply to the defendant as to the plaintiff ? 

.4. I see no objection. 

Chairman.— Q. You think that the judgment-debtor ought to have a separate 
notioe for the purpose of settling the terms of the proclamation ? 

A. I think so. 

Q. Do you not think that a good deal of difficulty arises from constantly serving 
the judgment-debtor in execution ? Would you be in favour of giting him one 
notice at the beginning of the execution and making him to attend at all the other 
stages ? • 

A. I would like the judgment-debtor to be finally informed of the terms of the 
proclamation. 

Q. If the notice that was served on him was the notice stating what the execu¬ 
tion was about, that a particular property was asked to be sold and for so much, 
that he was not required till settlement of proclamation, that is, if he was given 
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full notice on the summons as to what the steps would be, then you think that 
first service is enough f 

-4. Yes. 

Q. And then when the proclamation is settled and the judgment-debtor takes 
part in the settlement, you would be in favour of seeing that there is no question 
raised afterwards, that by reason of proclamation there has been a material irregula¬ 
rity and that it has led to lessening of the price ? 

A. Yes. 

Q. Then you say that execution proceedings are protracted by stays that are 
granted for insufficient reasons. I take it that in execution matters appeals are 
very often filed ? 

A. I cannot say very often but I would say that they are filed in substantially 
large number of cases. 

Q. Do you think that in that class of cases and having regard to the fact that 
appeals are generally first appeals in the district courts, no good use could be made 
of Order XLI, rule 11 ? 

A. I am afraid I have wrongly understood your first question. I thought that 
you were referring to appeals in execution, but in the case of first appeals from the 
decisions in the original suits, I do not think that appeals are filed in any large 
number of cases. 

Q. What I meant is this. An appeal is filed from an order made in execution. 
It is really a first appeal and it will usually come first before the district judge or 
the subordinate judge. In those cases do you think that of these appeals some 
could be weeded out by use of Order XLI, rule 11? 

A. I believe so. 

Q. Are they in fact regarded from that point of view ? 

A. I do not think so. 

Q. Have you ever thought of the question of second appeals, as to whether 
any improvement could be made from the point of view of giving rather better 
protection to the respondent in the first appellate court ? 

A. I was hearing the discussion that was going on with the first witness. Theo¬ 
retically there is a good deal to be said in favour of the view that you take, but 
I cannot say whether in practice it would work well. Perhaps the only kind of 
restriction that could be imposed will be this. To prevent second appeals in 
cases where the value of the property is less than rupees five hundred, they 
should be put on a par with the cases of small cause nature. That is no doubt a 
workable idea but, except that, [ am afraid no other kind of restriction will really 
be possible in practice. 

Q. Your suggestion is that you should take the figure five hundred and stop 
all appeals in certain class of cases? 

A. I mean in cases which can admit of valuation. The case which I have 
prominently in view is that of the land, whose market value is not more than 
rupees five hundred. If no suit of Rs. 500 is to be made liable to second appeal I 
do not think that land cases, merely because the subject matter is land, should 
be made liable to second appeals. 

Mr. R'idhakriahnaiya .—The land has a value apart from the money value. 

A. I quite realise that. I quite understand that there will, no doubt, be some 
hardship, but after all, if any further progress has to be made it can be made in that 
direction and that is the only direction that I can suggest. • 

Q. With regard to land, five hundred should be the real market value ? 

A. Yes. 

Chairman. — Q. Do you think that it would be possible to strengthen the first 
appellate courts in cases under rupees five hundred in value, so as to enable you to 
make their decisions final, subject perhaps to a right to state their crre ot a 
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difficult point. If such courts of appeal could be constituted, not of the subordinate 
judges who happen to be there immediately, but of the specially selected senior 
subordinate judges, do you think that they will make a satisfactory tribunal for 
the smaller type of cases ? 

A. If you take it by itself I do not think that I can say much by way of criticism. 
You have now a case of first appeal and second appeal and for this the proposal 
is to substitute two judges making their decision final—two judges for the first 
appellate court. I do not see what exactly the advantage is except that it would 
shut out the second appeal. You have to take an additional judge even for the 
purpose of first appeal on this proposal, so that you have one judge who does exactly 
the same work as the second appellate judge is going to do. Then it may be 
said that because the cost of the first appellate judge is much less than the cost of 
the High Court Judge, there will be a financial gain. 

Q. First of all you see the first appellate court is at present one judge and his 
decision has to be made final on facts, even although he reverses the decision of 
the munsif. If there are two judges instead of one, it would be more defensible 
to make their view final on facts if they disagree with the munsif. You get a better 
tribunal of firBt appeal on facts. Secondly, if you can get a sufficiently good appeal 
on law to entitle you to make that final, then instead of the whole matter being 
hung up in the High Court for another year or more, however long it takes to do 
a second appeal, and instead of a great many people being unnecessarily put to 
trouble and expense as respondents in appeals that ultimately fail, cannot all this 
be wiped out and saved ? I think you will agree with me, if you could only afford 
to give people a sufficiently good appeal on fact and law early enough, that ought 
to be our great ambition. Instead of putting a case through a succession of bad 
courts and ultimately giving them the High Court which is final, merely because 
there is nowhere anything else, let us give them a good court of appeal and give 
it to them at once. 

A. I follow. But what I think is that that will necessitate an increase in the 
number of judges. 

Q. It mvy necessitate an increase in the number of subordinate judges but it 
might enable you to allow for a diminution in the number of High Court Judges. 

A. I am not sure. I must confess I don’t see that that procedure is quite so 
advantageous over the present one that I would suggest the adoption of it. 

Mr. Justice Stuart. — Q. Would there not be a great advantage in speed 7 

.4. Yes, in the sense that finality is secured. 

Q. At the present moment when a man files an appeal before a district judge he 
has got to take his chance as to when it is going to be heard. And I think I am 
right in saying that he is lucky if he gets it heard within a year of filing it. 

A. Yes. 

Q If you put on these Benches, they would be doing no other work and there 
would be no reason why the appeal should not be heard within three months 
after filing and finally decided. Would that not be of enormous advantage ? 

A. That will be so. 

Q. What we are thinking of is the interests of the litigants and not of the Govern¬ 
ment’s finances. I picked up a case at random and you see how this works out. 
Here is one of your High Court second appeals. The suit was instituted on 13th 
November 1914. The munsif decided it on 26th October 1917. The lower 
appellate court decided it on the 23rd August 1918. The second appeal was 
presented on 17th April 1919; and I find it was decided on the 29th March 1921. 
These unfortunate people had been waiting for the last 7 years, and the result 
of it was that the case was sent back for rehearing. Don’t you think we ought 
to make considerable efforts to put a stop to this sort of thing ? Don’t you think 
it is almost approaching a scandal ? What is the valuation 7 Rs. 152 and what 
is the stamp duty paid? Rs. 2-0-0. 7 years have been wasted already and now it 

has come back for rehearing. 
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A. Yes. I think it ought to be remedied. 

Mr. Sastri. — Q. How will this change be received by the public 1 

/i. I am not sure the public would consider the institution of a Bench of two 
judges as a sufficient compensation for the loss of second appeal. 

Dr. DeSouza. — Q. What are youi reasons for saying that the public will be 
dissatisfied T 

A. Because the general feeling is that the best justice that you could get is in 
the High Court. 

Q. We have had the evidence of the Bar—very eminent witnesses—that the 
gentlemen who occupy the posts of subordinate judges do their work quite satis¬ 
factorily and are capable of duly discharging the duties of the judges of the High 
Court. 

A. My suggestion does not conflict with the correctness of the other statement. 
So far as the parties are concerned, they do not feel satisfied until the final pro¬ 
nouncement is made. 

Q. Do you think that the experiment, if tried, will be a success ? Granting 
that the personnel of the subordinate judges to be appointed will he such as to 
dissipate the time-honoured belief that the High Court alono will grant the best 
justice, do you think the experiment is worth trying 1 

A. It is worth trying. 


Mr. P. W. PARTRIDGE, Solicitor, Madras. 

Written Statement. 

I have read the numerous questions contained in the questionnaire and find 
there are many I am unable to answer, and those that relate to the procedure cf 
the district courts I am not competent to deal with. I therefore propose to make the 
following general comments on the position of the Courts in Madras, that is to say 
the High Court, city civil court, and small cause court and to make a few sugges¬ 
tions as to the steps that might be taken as the possible remedy for the delays 
which undoubtedly exist, and the improvement of the administration of the 
courts. 

In the first place it is I think generally admitted that the time taken for the 
disposal of suits in these courts is very long and the difficulties and delays that 
occur in completing execution proceedings in respect of any decree that may be 
obtained are much greater than they should be. Speaking generally the chief 
cause of the delays that now occur appear to be due to insufficient judges, and more 
particularly to insufficiency of the senior officers and staff employed under them. 

With regard to the High Court the most serious arrears are to be found on the 
Appellate Side, although it is most unusual for a simple suit filed on the Original 
Side to be posted for final hearing within 6 months after it has been filed. The 
usual period is 12 or more than 12 months. Dealing with the Original Side of the 
High Court I am convinced that immediate steps should be taken to provide that 
Judges sitting on the Original Side, who are highly paid officers, should be relieved 
from doing interlocutory work and attending to small matters such as issuing 
notices, fresh summonses, commissions and the usual procedure necessary before 
a suit is ready for final hearing. 

I consider that a Judge’s time should be taken up in the actual disposal of suits 
themselves, or the disposal of important interlocutory matters involving questions 
of law or procedure which cannot be dealt with by subordinate officers. Apart 
from this all other interlocutory matters necessary to bring a suit for trial should 
in mv opinion be disposed of by masters in chambers who at present do not exist 
in Madras or to the best of my knowledge anywhere in India, but are to be found in 
the Supreme Court of Judicature in London. These masters must of course be fully 
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qualified and experienced officers, and all chamber work should be attended to by 
them, unless it is adjourned for trial into court either on the application of either 
of the parties or by the decision of the master himself. The court should have a 
power of 1 evision of any order passed by a master on a certificate applied for and 
granted by the master that the matter was a fit one for revision. If a certificate 
was refused the party should be allowed to apply in open court. If the right person 
is appointed master I do not think there would be many cases where his order would 
be disputed. 

The appointment of such masters necessarily means that the junior staff will 
have to be largely increased, for in my experience the present junior staff on the 
Original Side is not competent as matters now stand to deal with the mass of work 
entrusted to them. This statement is I think borne out by the exorbitant time 
it takes to obtain a copy of an order, judgment, decree, letters of administration or 
probate and similar documents in legal proceedings pending in the courts. 

The work of the masters can be delegated without legislation under section 128 
(1) of the Code of Civil Procedure. Their work would be regulated and separate 
cause lists issued as if they are sitting in court as a judge. 

I do not consider that the appointment of masters would mean extra expense, 
for although the salary of such an officer should not be less than Rs. 3,000 a month 
the necessity of one or perhaps two extra judges would be avoided, which in itself 
would mean a considerable saving in the shape of salary. The fact that a junior 
officer or assistant registrar would no doubt have to be appointed to work under 
the master on a salary of say Rs. 750 rising to Rs. 1,000 must not be lost sight of, 
but more registrars on higher pay will have to be appointed if additional judges are 
created. I am also strongly in favour of creating a special separate department to 
attend exclusively to all insolvency matters which I understand are greatly in 
arrears and certainly require more specific and careful supervision. 

These remarks with regard to interlocutory applications do not of course apply 
in the same degree to the Appellate Side and the delay in that department appears 
to be chiefly due to insufficiency of judges, and also to the length of time it takes 
lor the preparation of the printed pleadings and papers before they are ready to 
be placed before the appellate bench for final hearing. This I presume is due to 
insufficiency of staff and clerks who attend to the preparation and the printing of 
the records. 

So far as my experience goes it is most unusual for the printed papers in any 
appeal which are printed by the court to be ready within 9 months after the appeal 
is filed and admitted. 

With regard to the city civil court the delay in the trial of suits in this court is 
beyond comment. There is only one judge and I understand that cases filed in 
1922 are still awaiting disposal. 

With regard to the small cause court I am not in favour of enlarging its jurisdic¬ 
tion. The chief object of this court is that simple suits should be speedily disposed 
■of, but I am afraid this is far from the case. Three judges would appear to be 
sufficient in view of the fact that the larger proportion of suits in this court are on 
promissory notes and other claims for goods supplied, to which there is generally 
no real defence. 

In addition to suits of this class the chief judge is the officer appointed to try 
matters under the Land Acquisition Aot and also questions of taxation under the 
■City Municipal Act. Both these matters, which often involve very important 
questions of law and large sums of money, should I consider be tried by a judge on 
the Original Side of the High Court. 

The registrar and the subordinate staff are not in my opinion competent or 
sufficient to deal with the mass of work in this oourt, and all the three judges in the 
small cause court waste considerable time in disposing of applications for fresh 
summons and other minor interlocutory matters in connection with suits, which 
•could very easily be attended to by a competent subordinate officer such as the 
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registrar or a special master appointed to deal with these matters. Very frequently 
a judge is occupied for two or three hours each day in dealing with interlocutory 
matters before he is able to turn his attention to the actual trial of suits posted 
before him. These remarks also apply to the system now in vogue in the city civil 
court. 

The delay in getting copies of judgments, decrees, execution warrants, etc., in 
both these courts is as bad, if not worse than in the High Court. 

I am therefore of opinion that the present position could be vastly improved if 
there is a readjustment of the methods now adopted in order to bring suits to trial 
and provision is made for more efficient supervision over and enlargement of 
the staff. 

Before leaving the small cause court 1 would advocate that the present com¬ 
position of the bench to hear appeals should be altered so as to prevent the judge 
who has tried the suit at the first instance from sitting as one of the appellate 
bench. 

A matter which is as serious as the delay in the trial of suits is the delay and 
trouble involved in effecting execution of any decree which a successful litigant may 
obtain. It can only be remedied by more efficient supervision. I refer to this 
question again later. 

Dealing with the questionnaire in more detail, I see no reason why a straight¬ 
forward case on the Original Side should not be ready for hearing within three 
months after the summons is served on the defendant. 

With regard to Original Side appeals I see no reason why these should not be 
ready for trial within at the latest three months after the appeal is admitted, but 
as previously stated this entirely depends on the printing and preparation of the 
records. These remarks also apply to second and miscellaneous appeals. 

I do not consider the right of appeal should be curtailed in any way thus removing 
a valuable safeguard to litigants. 

The courts should exercise more often its rights to penalize parties, in the shape 
of costs, who put forward frivolous or vexatious cases, or who file appeals 
against orders in execution without any real ground and totally for the purpose of 
delay. 

Time could be saved by abolishing issues in suits at the original hearing. They 
are not necessary and could be decided by the trial judge at the actual time of 
hearing the suit. 

A rule could be passed directing parties to file the necessary affidavit for dis¬ 
covery of documents within, say, four weeks from the service of summons. 

I consider that service of all processes on the legal practitioner whose name is 
on the record should be considered sufficient service for all notices either on the 
Original or Appellate Side of the court, thus avoiding considerable delays which 
now occur. I also consider the post office could be made more use of for this 
purpose, and the suggestion contained in question XXX of the questionnaire to 
be a good one. 

With regard to mortgage suits I do not consider any time is necessary before 
allowing a mortgagee decree-holder to realise his security. His object in 
applying for a decree is because a mortgagor has failed to redeem his mortgage 
after demand has been made and defaulted in payment, and he should be entitled 
to enforce his rights at once. I consider a mortgage deed properly stamped, executed 
and registered should be accepted by the courts, without the necessity of calling 
an attesting witness to prove it, unless specifically directed to do so by the 
trial judge. I am not in favour of giving the small cause court jurisdiction over 
mortgage suits or partnership matters which often involve questions of great 
difficulty. 

I consider the creation of a special commercial court to try commercial cases 
a most necessary and desirable innovation, one which will greatly relieve the present 
congestion on the Original Side. I wish to lay great stress on this point. 
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A great many of the oases filed in the High Court are what can be termed, 
commercial causes requiring special knowledge of accounting, commercial 
banking, company, and shipping customs and law. 

A judge with special knowledge of these subjects should be set apart to try 
these cases and to sit continually in this court. He should he provided with a special 
registrar and staff, and the commercial court would in fact become a separate 
department of the High Court. This court might also be given jurisdiction over 
land acquisition matters and all taxation and company questions, particularly 
the latter. Rules will have to be framed defining what cases come within the 
category of “ commercial causes.” 

In my experience the summary procedure nor available to litigants in the High 
■Court is of very little practical use. In nearly every case a party who wishes to 
•delay matters has only to put in an affidavit raising questions disputing the claim to 
enable him to obtain leave to defend the suit. Although a counter affidavit is 
filed pointing out that the defence raised is absolutely unfounded and frivolous, it 
appears that the trial judge has no option but to grant leave to defend in order that 
the issues raised by the defendant may be decided. The defendant thereby obtains 
his object and the benefits of the summary procedure disappear. 

I do not consider that delay is caused by waiting for members of the legal 
profession, although of course cases must occur when a leading practitioner is 
appearing in two or more cases posted on the same day in different courts in 
which his respective clients particularly wish him to appear. A leading practitioner 
nearly always appears with a junior who can take up and attend to work on behalf 
of and in the absence of his leader. A certain latitude has to be granted in these 
cases, which should not be abused by the practitioners themselves. 

A great deal of delay is caused with regard to the appointment of a guardian 
ad litem referred to in question XLI. I would suggest that the court should be at 
liberty to appoint an official or practitioner of the court in all cases where a guardian 
is required without making it necessary to endeavour to serve the legal guardian 
or representative of the minor party. 

I consider that the suggestion contained in question LIV to be an excellent one 
and if adopted will save the delays that now occur by the matter having to be 
referred back to the original court for orders on any question arising. 

Execution Remedies .—I consider the court to which a decree is transferred for 
execution should have complete jurisdiction in all matters connected therewith. 
There are several ways in which this department can be improved which I will 
elaborate in my oral evidence. I would mention one feature of execution in the 
small cause court, namely, directly execution is sought the delinquent at once files 
application for payment by instalments which is almost invariably granted. All 
these applications which are legion, can be made without payment of court fees. 

The point raised in question 77 appears to be covered by the contents of the 
proposed bill entitled The Registration of Business Names Act. I am strongly 
in favour of legislation on this point. When the Bill was first brought into operation 
in England I drafted a bill on the same lines but adapted for use in India and the 
Chairman of the Madras Chamber of Commerce brought it up for consideration by 
the proper authorities at the earliest opportunity. The matter was recommended 
to the Government of India but it has only recently been discussed and is I under¬ 
stand still under consideration. I believe there are strong objections to registering 
undivided Hindu families carrying on trading business, but if partnerships are 
registered under the provisions of an Act of this sort, the necessity of a registered 
deed of partnership is done away with and every one will know who are the individual 
persons trading under a particular name, and with whom they wish to enter into 
business relations. So far as third persons are conoemed the personnel of a partner¬ 
ship only is requi'ed and not the conditions governing the partners inter se. 

I am of opinion that all vexatious and frivolous suits should be penalized by 
Awarding costs on the highest scale possible to the unoffending party and I do not 
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think enhancing court-fees will have any beneficial effect; in fact I consider the 
court-fees now in force are too high. 

No distinction should be made between the method of die execution and com¬ 
pletion of deeds which require registration. An agreement to enter into a lease 
should be enforceable without registration in the same manner as an agreement for 
sale. 

In support of my statements that the delays in the courts in Madras are very 
serious I refer to the following case in which my firm appear for the plaintiff :— 

The suit was filed by the United Planters Association of Southern India in the 
district munsif’s court of Salem against The Roman Catholic Mission of Pondicherry 
by its agent Rev. Father Capelle and numbered 111 of 1917. 


The plaint was filed on ..... 

Decree passed on ..... 

Appeal presented to the district court of Salem 
on ....... 

Decree passed on ..... 

Application filed for copy of the judgment 
Copy ready ....... 

Second appeal presented to the High Court 
Madras ....... 

Re-presented ....... 

Admitted ....... 


10th February 1917. 
29th October 1917. 

12th February 1918. 
3rd May 1919. 

3rd July 1919. 

6th July 1921. 

28th July 1921. 

14th September 1921. 
29th October 1921. 


Appeal not yet heard. 

I have also been informed by a practitioner that two suits filed by him in the 
High Court in 1920 have not yet been posted for hearing. 

I also wish to call attention to the crowded and disorderly state of all the courts 
(except perhaps some of the appellate courts) and the corridors leading to them. 
It is frequently not possible to get a seat in the court in which a practitioner has 
work and the inconvenience caused by this fact alone does not tend to speedy and 
efficient work. The noise caused by spectators, loafers and others is also so great 
that one can hardly make oneself heard to the Judge. 


The courts and their approaches appear to be used as a resting place for all and 
sundry and the portion near the city civil court is also being turned into a general 
market. The noise in and outside the small cause court is deafening. I sincerely 
trust that this disgraceful state of affairs will be speedily remedied by the usual 
methods. 


Mr. P. W. PARTRIDGE, Solicitor, Madras, called and examined on 
Monday, the 4th August 1924. 

Chairman .—You are a member of the firm of King and Partridge f 

A. Yes. 

Q. May I ask you first of all about the Original Side. I take it that one of the 
judges on the Original Side settles the issues at the beginning of the day. 

A. They are generally taken up soon after the chamber work is finished. 

Q. Is there any necessity for that ? Don’t you think it would be better in a 
High Court where the pleadings are presumably at least intelligible, that issues 
should be settled by the judge at the end of the plaintiff’s opening of a case ? 

A. I think that the present system of settling issues is quite unnecessary. 

Q. When the parties are ready for trial and have properly instructed their 
counsel and when it is known on what points they are in opposition, don’t you think 
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that, after the plaintiff’s case is opened, you oan narrow the issues to the real ones 
much better than you can do a month in advance ? 

A. I quite agree. 

Q. The settling of issues is a horrible invention applied to the mofussil beoau^e 
the mofussil pleadings are supposed not to show what the issues are. When you 
get vakils and barristers in a presidency town,the issues in a case should appear from 
the plaint and written statement. If they do not show the issues it is better that 
they are thrown into the sea. 

A. Yes. 

Q. Would it save time if the judge would settle the issues at the end of the plain- 
tiff’s opening of a case ? 

A. Yes. It will save time and also expense. 

Mr. Radhakrishnaiya .—If issues are only settled after the plaintiff’s case is 
opjned, how will the parties be prepared with their evidenoe ? 

A. From the pleadings they ought to know their case. 

Q. Sometimes you know that the defendant may in his written statement deny 
every allegation in the plaint. 

A. That is a very common form and they plead nothing else. 

Chairman .—If at the stage of issues the judge goes into the matter carefully 
he can say that such and suoh issue does not arise even though taken in the written 
statement. He can confine the points at issue to a few of them so that the parties 
need not take the trouble of preparing evidence on all the issues. 

A. Yes. 

Q. If an issue is an irrelevant issue I suppose the defendant can take advice from 
the pleader. 

A. Yes. I think so. 

Q. The party in a High Court suit in the presidency town is supposed to be able 
to get legal advice. He is not supposed to be like a little villager in the mofussil. 

A. Yes. 

Q. Are too many cases posted for one day before one court ? 

A. It is very difficult to say, because you get instances of a long list frequently 
breaking down before tiffin time. As far as my office is concerned, I have not found 
aDy inconvenience. 

Q. I see you suggest that on the Original Side all interlocutory matters except 
those interlocutory matters which involve questions of law or procedure should be 
disposed of by masters ? 

A. Yes, I think if masters are appointed to do this work, much relief will be 
given to the judges. In my opinion a judge’s time should be taken up in the actual 
disposal of suits or the disposal of important interlocutory matters involving ques¬ 
tions of law or procedure. 

Q. At present a certain amount of that work is done by the registrar ? 

A. Yes. 

Q. What work do you think oan be done by the registrar without troubling the 
judge ? 

A. Do you refer to the present registrar or to the master whose appointment 
I have suggested ? 

Q. I mean the master. 

A. I consider the whole of the interlocutory work should be disposed of by him 
and the matters such as issuing of notices, fresh summons, commissions and so 
on can be very well attended to by him and such matters which are of great import¬ 
ance can be disposed of by the judges themselves. 

Q. Do you think there will be sufficient work for the master on the Original 
Side ? 
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A. There will be quite enough work for him. 

Q. How long does a judge take for chamber work ? 

A. The whole of Monday, Tuesday and Thursday. 

Q. And you think that a good deal of the work can be done by the master ? 

A. Yes. 

Q. And that a certain amount of that work, which is important and involves 
•questions of law or procedure, should be transferred to the registrar, which is now 
•done by the judges ? 

A. Yes. 

Q. And at present you say much of that work is done by the registrar ? 

A. Yes. 

Mr. Justice Stuart. — Q. You were saying that cases sometimes take five minutes 
only. How is it that they come on the list ? 

A. Because the defence breaks down. The man starts with a defence but after¬ 
wards withdraws it and so the case is disposed of in five minutes time. 

Chairman. — Q. Is there any procedure for obtaining summary judgment apart 
from Order 37 ? 

A. No. 

Q. You cannot get a summary judgment, as under Order 14 R. S. C. in ejectment 
suits t 

A. No. So far as I can see the present summary procedure has not had the 
desired effect. In nearly every case the party who wishes to delay matters has 
•only to put in an affidavit raising questions disputing the claim to enable him to 
obtain leave to defend the suit. Although a counter affidavit is filed pointing out 
that the defence raised is absolutely unfounded and frivolous, it appears that 
the trial judge has no option hut to grant leave to defend in order that the issues 
raised by the defendant may be decided. The defendant thereby obtains his object 
and the benefits of the summary procedure disappear. 

Q. In Madras when an application for leave to defend is made under Order 37, 
is it made in the presence of the plaintiff or ex parte ? 

A. In the presence of the plaintiff. 

Q. Is that the rule ? 

A. Yes. 

Mr. Justice Stuart. — Q. How long does a case take from the date of institution 
to the date of final hearing ? 

A. About two or three months. 

Q. Suppose you institute a claim on the 1st January, how long will it take to 
dispose of it ? 

A. If you get a special order it will be disposed of by March. 

Q. That is not bad ? 

A. No. 

Chairman. — Q. As regards ejectment suits between landlords and tenants are 
they brought in the small cause court ? 

A. Majority of them. 

Q. And the small cause court makes an order while the defendant starts his 
specific performance suit in the High Court ? 

A. I do not quite know. I think there is a provision. 

Q. Is there any limit to the jurisdiction of the small cause court in cases between 
landlords and tenants ? 

A. I do not know. 



125 


Q. Would you tell me please something about the commercial court. I under¬ 
stand you have four lists—one is commercial list, one is testamentary list, one is- 
matrimonial list and one is general list ? How is the commercial list working ? 

A. It is working all right, but so far as the present system goes, I think the 
work is sometimes hampered as there is no distinction between the commercial list 
and other lists. My idea is to have an entirely separate department of the High 
Court for dealing with commercial matters. A judge with special knowledge of 
commercial matters should be set apart to try these cases and to sit continually in 
this court. He should be provided with a special staff and the commercial court 
would in fact become a separate department of the High Court. 

Q. Now who makes interlocutory orders in commercial cases ? Does the judge 
in charge of the commercial work make these orders ? 

A. Yes. He is doing both commercial and ordinary Original Side eases. 

Q. Do I understand that the judge who does commercial cases is doing other 
work as well ? 

A. I think he is doing other work too. 

Q. Perhaps there is not enough commercial work for one judge ? 

A. I think there is. Majority of cases come within the catagory of commercial 
cases. 

Q. Suppose there is a big commercial case which requires expedition, is there 
much difficulty to get the judge to give his whole day for this case ? 

A. It is not easy. 

Q. How long does a commercial case take after the institution ? 

A. I cannot say, 

Q. Would it be something like three months or nine months ? 

,4. Something like nine months or a year. 

Q. I see you say that printing does not hold back the case but there are other 
reasons. 

A. Yes on the Appellate Side. 

Q. Both as regards the Appellate Side and the Original Side have you any trouble 
as regards the interlocutory orders which if made in the mofussil courts would not 
be appealable but if made here on the Original Side are appealable ? Has that 
given much trouble i.e. to say what is a “ judgment,” etc.? 

A. I don’t think so. 

Q. Have you ever considered if any improvement or remedy can be made in this 
way, i.e., to see in which case an interlocutory appeal is needed and in which it is 
not ? 

A. I have not considered it. 

Q. Do you follow in this province the Calcutta ruling in the case of the Orieutal 
Gas Company. 

No reply. 

Q. Would you be content with the provisions of the Code as to interlouut iy 
orders ? Or would you like to have a wider right of appeal ? 

A. I should like to have a wider right of appeal, if possible. 

Mr. Radhakrishnaiya. — Q. Have interlocutory revisions been many ? 

A. Yes. 

Chairman. — Q. Are they disposed of fairly quickly ? 

A. Yes. 

Q. Is much printing done in these cases ? 

A. No. 

Q. How long does it take in these days ? 

A. 5 or 6 months. 
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Q. You complain of the city civil court where you say there is only one judge ? 

A. Yes. 

Q. You also say that 1922 cases are still waiting ? 

A. Yes. 

Mr. Radhakriahnaiya .—I don’t think things are any better on the Original 
Side. 

A. No, not at all. 

Q. Cases of 1921 are awaiting hearing ? 

A. I think so. 

Q. The registrar prepares what is called a ready list. 

A. Yes. 

Chairman. —It is for the registrar to post it. 

A. Yes. But sometimes cases in the ready list do not come on for some reason 
or another. 

Q. But ought it not to be for the plaintiff to see that his case is set down for 
hearing ? 

A. I think it is a very good thing but as a matter of fact it is not done now. 
We cannot do anything because the list is too big. 

Q. But you must be entitled to have your case set down for hearing. Do you 
go on trying to give every case a hearing date or do you go on the pfospective list 
and gradually take cases from that list ? 

A. We have a prospective list. 

Mr. .Justice Stuart. — Q. What are the classes of cases that are being held up 
for years ? 

A. They vary. 

Q. Could they be commercial cases ? 

A. They might be. 

Q. Do not commercial cases get precedence ? 

A. If they are put down as commercial cases they get precedence. 

Chairman. — Q. I see you say that as regards the small cause court, you are 
not in favour of enlarging the jurisdiction and you say that its judges have to do 
a lot of work which their subordinate staff might do f 

A. Yes. 

Q. Which they ought to do ? 

A. Yes. Half the day is taken up by the judge in dealing with applications. 

Q. Things like applications for fresh summonses ? 

A. Yes. 

Q. Do you find that granting of instalments is becoming a nuisance ? 

A. Yes. 

Q. When a person takes up execution he is generally met with a counter move 
in the way of an application to revise instalments ? 

A. Yes. 

Q. How do the judges treat these, do they hang up execution 1 

A. The stay of execution is always granted. 

Q. Will you be in favour of taking away from the small cause court the right of 
interfering with instalments after the decree, or to make them after the decree ? 

A. I think it is very difficult for another court to deal with a matter like that. 

Q. Let us come to the insolvency court. I think there is a good deal of insol¬ 
vency work ? 

A. There is tremendous congestion. 
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Q. What is the congestion, you mean that petitions to adjudicate are held up 
and not disposed of, or administration of these estates after adjudication is not got 
through ? 

A. The administration is not got through. 

Q. What is the practice in these courts, do they appoint a committee of credi¬ 
tors 7 

A. Very rarely. 

Q. Do you think that if creditors were very often made to take charge of their 
affairs, and to give instructions to the official assignee, that will improve adminis¬ 
tration 7 

A. In some instances it may, but I do not think that it will improve matters in 
the majority of cases. 

Q. What do you want to be done in these cases 7 The court, I take it, has 
granted the adjudication order; it has left to official assignee the administration 
of estate and it is for him to give notice, collect money and distribute the divi¬ 
dend. What more could the Judge do ? 

A. Lot of applications are made, which are never disposed of. I think there 
is not sufficient machinery in the hands of the court. 

Q. Besides the Judge taking insolvency and his registrar.... ? 

A. The deputy registrar fixes up the examination work on Friday. 

Q. Is much use made of the private examination 7 

A. I think it is. 

Q. Now you say that there is some difficulty as regards the staff of the court 
system dealing with this matter 7 

A. It lacks sufficient staff. 

Q. You mean that the deputy registrar doing insolvency work has to do all 
sorts of work 7 

A. Yes. 

Q. Now as regards the official assignee’s office, are you satisfied with that 7 

A. It does not work well. 

Q. Have you any representation to make as regards that 7 I suppose we shall' 
have to see the official assignee some day. 

A. The whole thing must be taken in hand and taken out in a properly organised 
form. 

Q. I suppose that official assignee has a good deal of work to do. Does he 
want any more clerks 7 

A. Yes, more clerks and more rooms. The official assignee’s room is full of 
rubbish. The whole thing is not in order. 

Mr. Sastri. —The great drawback is want of speedy decision of applications 
to set aside alienation 7 

A. Yes, these things come up at once. It takes a very long time for the official 
assignee to administer an estate. You never get the defendant and then the credi¬ 
tors are shy. 

Chairman. — Q. When an application is made to set aside an alienation of that 
sort is it usually tried before the bankruptcy judge or are the parties referred to an 
original court 7 

A. If it is an alienation relating to the mofussil they are asked to go to the 
mofussil. If it relates to an alienation in Madras, it is done here. 

Q. As regards motions in court, how id that arranged 7 Are all of them done 
by one judge or by two judges 7 

A. Practically one. 

Q. He is in charge of all the interlocutory work. 

VOL. III. 
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A. Yes. 

Q. Does it not interfere seriously with his taking up suits for final disposal ? 

A. Yes. 

Q. Please tell me as regards service on the Original Side, have you complaints 
about the Sheriff’s office ? 

A. Yes, very often. 

Q. Apart from original service, do the rules allow you to have the service effected 
by your own clerks ? 

A. Yes. 

Q. Do you desire any change of the rules in that respect ? 

A. No. I am quite satisfied. In the country side the post office could be 
utilised to a greater extent. 

Q. You would like to get an order for substituted service by a registered letter. 

A. Yes. 

Mr. V. RadhakrUhna'.ya .— Q. Would you like a rule allowing your clerk to serve 
summonses in suits ? 

A. I don’t see any objection. 

Chairman. — Q. I think you have got a certain amount of cases under the 
Guardian and Wards Act. 

A. Yes. 

Q. When a guardian is appointed what is the practice ? Does the judge lay 
down any sort of scheme of expenditure for him or give him instructions as to on 
what fines he should proceed to administer the minor’s estate ? 

A. He simply has to file accounts. He can ask for orders as to the maintenance 
that ought to be allowed for the minor. It all comes in the routine work. 

Mr. Radhakrishnaiya. —Unless he gets an order allowing him to appropriate 
the income for the maintenance of the minor he cannot do it. Ordinary investment 
he can do. 

A. Yes. The guardian appointed for the property of a minor cannot deal 
even with the income of the property. It must come up for orders. He files 
aocounts once a year. 

Chairman. —I quite appreciate that he is supposed to file his accounts once a 
year. If it shows a balance no doubt he will be called upon to pay it to the 
court. In the meantime the ordinary income of the minor will be applied in 
some way or other to the minor's benefit. 

A. The guardian cannot spend a single pie without the order of the court. 

Q. At the time the guardian is appointed does the court say how much is the 
income and how much is to be spent ? 

A. The court does not know at that time. The guardian must take the orders 
of the court then and there. 

Q, As regards guardians ad litem have you any difficulty on the Original Side ? 

A. A lot of difficulty. It tends to delay. 

Q. Where is the delay ? Is it in serving the guardian or does he refuse to act ? 

A. There is delay in both, and further, other people also come and object to the 
appointment. The difficulty arises only when you come to the execution of decrees. 

Q, As regards applications in revision, I understand that it is only bad cases 
that go to the admission court and the rest are admitted straightaway. All that 
is done in the office of the registrar. 

A. Yes. 

Q. About interference in interlocutory matters, not less than 74 per cent of the 
admitted appeals fail and something about 20 per cent, succeed. It looks as if 
there is too free an interference with interlocutory orders. 
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A. Yes. 

Q. Do you think it is possible to have a provision insisting on registration of 
business names.? I don’t mean registering partnership deeds with any registrar 
of assurances but the people should go and deposit with somebody a list of partners. 
Do you think it will be practicable ? 

A. I am strongly in favour of it. Some difficulty arises only in the case of 
undivided Hindu families. 

Q. Do you think that such a requirement that they should register their 
business names and that a failure on their part to comply with this requirement 
would be considered a criminal offence would have some good effect ? 

A. Do you mean to say that they will in that case be liable to fine ? 

Q. Yes. Do you think that will be sufficient ? 

<4. Yes. But in the first instance it may be taken as a hardship. 

Q. Under the English system they have to register their business names and to 
state who the partners are. Do you think that if they are told they will be subject 
to fine, it will be an improvement ? 

A. This penalty will be a sort of lesson to them that they should not fail to com¬ 
ply with the provisions of the Act. 

Q. I see you wish to call attention to the crowded and disorderly state of all the 
courts and the corridors leading to them except perhaps some of the appellate 
oourts. Then you say it is frequently not possible to get a seat in the court in which 
a practitioner has work and the incovenience caused by this fact alone does not tend 
to speedy and efficient work. The noise caused by spectators, loafers and others 
is also so great that one can hardly make oneself heard by the judge. 

.4. Yes. The noise created by loafers and spectators who have no business 
at all is simply intolerable. 

Q. If that is the case why do the judges not do something to put a stop to it ? 

A. Not only they create noise but they also treat these courts as resting places. 
They come there to take rest. The courts and their approaches appear to be used 
as a resting place for all and sundry and the portion near the city civil court is also 
being turned into a general market. The noise in and out of the small cause court 
is deafening. There are so many people in the court that it becomes difficult to 
have ourselves heard by the judge. There are also many practitioners sitting there 
who have nothing to do in that court, especially new practitioners who have 
still to learn their work. They go to the courtroom in order to see how cases are 
conducted and how the chamber work is done. 

Q. Is there any reason why chamber work should not be done in the chamber T 
I understand the judge does his chamber work while sitting on the bench in the 
court room. Is the chamber work done in the presence of other people in the 
court room ? 

.4. Yes. The court houses have been in fact turned into a market. 

Q. The judge can sit quietly in his own chamber and call people in each case 
one after the other and dispose them off quickly. People can enter by one door 
and leave by the other quietly and the work, I think, in this manner can be 
disposed of very quickly. That is done in English Oourts. 

A. In fact that is now done by the Chief Justice. 

Q. Are applications regarding insolvency matters also heard in the presence 
of other people ? 

A. Yes. 

Q. No regard is paid to these matters although they deserve the utmost 
•secrecy ? 

A. They are heard before other people hanging in the court room It is 
better if this sort of work is done privately. 


o 
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Q. Then it means that the distinction between chamber work and court work 
is not understood ? 

A. Not at all. 

Q. When I came to Calcutta I found the same practice, but I did not follow it. 
But I do not think there has been any great improvement in Calcutta. 

A. There are lots of people talking in the court room and it is very difficult to 
hear what the judge or the practitioners say. 

Q. I find that attorneys and their clerks, especially junior ones, dislike that 
chamber work should be taken in chamber because if that work is taken openly 
then thev can learn something and get instruction regarding interlocutory matters T 

A. Yes. 

Mr. Radhakrishnaiya. — Q. As regards the small cause court I find that under 
the old system three judges used to hear appeals ? 

A. How can you have the same judge who heard the case. 

Q. Do you think it will be better to have two judges, omitting the one who has 
tried the case T 

A. Yes, there must be some sort of appeal. 

Q. As regards the High Court, one witness suggested that the Original Side 
may be abolished altogther ? 

A. How you can begin your litigation. 

Q. I mean the Original Side of the High Court. How will this suggestion be 
received by the Bar and the litigant public ? l)o you think it will be possible ? 

A. I do not see how you can destroy that in any way. 

Chairman .— Q. He is talking about the Original Side of the High Court. Just 
as there is no Original Side of the High Court in the Punjab or just as the High Court, 
Lahore, has no original jurisdiction and every suit is instituted before a munsif 
or a subordinate judge, do you think that the Original Side of the Madras High 
Court can also be abolished t 

A. There are many important matters which must come before the High Court. 

Mr. S'istri. — Q. Will you have any objection to increasing the jurisdiction of 
the city civil court to Rs . 5,00(1 ? 

A. I would object so long as the present judgo is there. T would have no objec¬ 
tion had his predecessor continued. 


Mr. T. R. RAMACHANDRA AYYAR, President, Vakils’ Association, 

Madras. 

Written Statement. 

Period for disjiosal. 

(1) The period ordinarily required for the disposal of the several classes of 
proceedings is as follows :— 

High Court — 

Original suits— 

Months. 


(a) Commercial ......... 4 

( b) Others . ......... 9 

City Civil Court Cases ........ 9 

First Appeals ......... 12 

Second Appeals ......... 9 

Miscellaneous Appeals ........ 9 
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Mofussil Courts— Month.? 

Original Suits . . . . . . . . .12 

Regular Appeals ......... € 

Small Causes . . . . . . . . .4 

Claim Proceedings ........ 3 

Presidency Small Causes ....... 2 


Causes of delay. 

There can be no doubt that in the majority of the cases more time is taken for 
the disposal of the proceedings than is ordinarily required. 

So far as the High Court is concerned this delay is in most part due to causes over, 
which the litigants have no control. It is not an uncommon feature in the Madras 
High Court for cases being brought on for hearing more than a year after they had 
been made ready. In the case of First Appeals, it takes on an average more than 
3 months for the office to call for the payment of printing charges and a period of. 
more than six months is ordinarily taken for getting the records printed. In tba 
oase of second appeals a period of six months is allowed to elapse before they are- 
admitted and printing charges are called for. It must be possible for the High. 
Court to devise means whereby this inordinate delay in the aforesaid matters may 
be avoided. In the case of some second appeals and miscellaneous appeals, where 
both the parties agree to such a course, the printing of the records may be dis¬ 
pensed with and the cases set down for hearing with typed copies of records 
supplied by either party. 

25. Service of notices .—In the case of the mofussil courts the chief cause of delay- 
is. the time taken in serving notices of suits on the defendants. It is a notorious 
fact that the process-server in the mofussil is easily made to return not ices unserv¬ 
ed on one ground or another. The suggestion that the process-server should always 
report himself to the pleader of the party on whose behalf he is taking out a process- 
for service so that the pleader or the party may assist him in finding out the person 
to be served is a good one and ought to be adopted. In every case of an unsuccess¬ 
ful attempt at serving the first notice, it must be made incumbent on the process- 
server to obtain an endorsement on the summons from the village munsif of the 
place to the effect that the party sought to be served is ordinarily a resident of 
the place and stating the reason for non-service. In such cases, a second service, 
of notice to the party by means of a registered postal communication ought to be 
declared to be sufficient service. In every case the amount required, under the 
rules, for taking out notices to the defendants ought to be deposited in court by 
the plaintiff at the time of presenting his plaint. Where a party appears by a 
pleader in a case, it ought to be declared sufficient that all further notices in any- 
proceeding in the suit prior to decree are served on such pleader. The same ruby 
ought to apply to all further proceedings in execution where parties are represen¬ 
ted by pleaders. 

31. Framing of Issues .—It not frequently happens that much time is wasted 
by the parties being allowed to let in a lot of oral evidence on matters not directly 
connected with the suit and this is made possible by the very wide and sometime* 
vague manner in which the issues are framed. It is unfortunately the practice with 
some judicial officers to ask the pleaders of the parties to hand up the Issues agreed 
to by them and adopt the same era bloc without bestowing a moment’s thought on 
their scrutiny. A little care bestowed by the presiding judge in the framing of the 
issues that directly arise on the pleadings in a case will undoubted >y result in much 
time being saved at the trial of the suit. If the provisions of Orders X and XIV 
Civil Procedure Code, are largely resorted to much time can be saved in the trial 
of suits. ■ 

49. Trial of cases .—A more faithful adherence to the rule that a case once 
taken up for trial, should go on from day to day till it is finished, is bound to result 
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in much saving of time. If the pi ujs know that this rule would be rigidly enforced, 
they will no doubt see to it that all their witnesses are ready when the case is taken 
up for trial. The practice of examining a few witnesses in a case and then ad¬ 
journing it to a future date very often results in the parties utilising the period of 
adjournment to have resort to additional witnesses not thought of originally for 
the purpose of filling up any defect in the evidence so far recorded. If 
the trial of the case is conducted from day to day, as it ought to be there is no parti¬ 
cular advantage gained by having the examination of both the plaintiff and the 
defendant held at the commencement of the trial. Such a procedure would 
ordinarily lead to the details of the defence being divulged at a stage when it may 
be possible for the plaintiff to shape liis case accordingly and ought therefore to be 
discouraged. 

35. Restriction on oral evidence. —It is by no means a safe policy to restrict the 
number of witnesses who ought to speak to a particular matter in issue or to impose 
any time-limit for their examination and cross-examination. The cases where 
delay is caused by the largeness of the number of witnesses cited to prove a point 
are very rare and may safely be ignored. A judge well grounded in the rules of 
procedure and evidence would always manage to see that the time of the court is 
not wasted by reason of prolixity in examination and cross-examination. 
Resides any attempted restriction on these points would be unworkable in 
practice. 

40. Legal representatives. —After the curtailment to three months of the period 
to bringing on record the legal representatives of a deceased party, it cannot truly 
be said that any delay is caused in the disposal of suits by reason of dilatoriness 
in these proceedings. An examination of the percentage of eases in which applica¬ 
tion is made to set aside the abatement of suits on this ground would confirm 
this opinion. It is therefore undesirable to make it obligatory on the legal repre¬ 
sentative of a deceased party to bring himself on the record and to penalise him 
for default, especially as the legal grounds on which such legal representatives 
may be declared bound by a decree obtained with a deceased party on the record 
cannot stand close scrutiny. 

4. Recruitment of the Judiciary.—The time has undoubtedly come to confine 
the recruitment of Judges of the High Court solely to the ranks of active legal 
practitioners. It is an open secret that the practitioners and litigants alike feel 
that such a course would greatly conduce to a more satisfactory and speedy dis¬ 
posal of cases in the High Court. Having regard to the undoubted reputation 
that the Indian Judges of the High Court have earned for efficient and quick 
disposal of cases, the statute must be so altered as to make the composition of 
the High Courts contain a major portion of the Indian element in it. 

For similar reasons a portion at least of the number of district judges and subordi¬ 
nate judges should be recruited from the Bar direct. 

Promotion to the grade of subordinate judge from that of munsif and to the 
grade of district judge from that of sub-judge should be made by selection and 
should not be confined to mere seniority. The efficiency of the judicial officer 
ought not to be judged merely by the statistics as to the number of cases disposed 
of by him during a stated period, but regard must be had mainly to the number of 
eontosted cases disposed of by him, the number of documents filed and 
witnesses examined therein, and the nature of the issues arising for decision. In 
short the quality of work turned out and not the quantity thereof should be the 
test. 

9. Change of jurisdiction.— No change in the pecuniary jurisdiction of district 
munsifs is called for in the interests of speedy determination of original suits. As 
it is, the work of the district munsif with his present limited jurisdiction is heavy 
enough and it may not conduce to a proper administration of justice to enhance 
the same. 

If the proposal mentioned above of appointing sub-judges from the grade of 
munsifs by the process of selection is adopted, it would be unnecessary to give 
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special enhanced jurisdiction to selected district munsifs. The idea of burdening 
an efficient district munsif with more onerous work without adequate compensa¬ 
tion therefor by way of promotion to a higher grade of service will not ultimately 
conduce to the proper administration of justice. 

12. The district judge may be relieved of some portion of his miscellaneous 
work by investing subordinate judges and district munsifs with jurisdiction to try 
probate and succession certificate proceedings and guardian petitions, and subordi¬ 
nate judges with jurisdiction to try land acquisition proceedings to the extent of 
their respective pecuniary jurisdictions. Having regard to the intricate questions 
of law and fact that often arise in suits to enforce simple mortgages and also 
suits relating to partnership, it is inadvisable to invest small cause courts with 
jurisdiction to try these suits. 

14. The village courts presided over by the village munsifs do not yet command 
that confidence in the minds of the litigant population as would render it desirable 
to invest them with exclusive jurisdiction in any class of cases. Local prejudice 
and factions in villages are factors to be noted against the creation of such exclusive 
jurisdiction. These difficulties cannot be predicated to the same extent in the case 
of a multiplicity of judicial officers trying a case. The courts of village panchayata 
therefore may be invested, as a measure of trial, with exclusive jurisdiction up to 
the sum of Rs. 25 in suits on pronotes, simple bonds, and thelike. 

17. Sub-registrars ought not to be invested with jurisdiction to try any sort 
or classes of cases even though uncontested. Neither by training nor by know¬ 
ledge of law or local conditions are they fitted to discharge such a duty and our 
experience of their workin the matter of adjudications on the fact of the execution 
of documents presented to them for registration does not warrant our recommen¬ 
ding an extension of judicial powers to these officers. 

18, Appeals and revisions ,—No right of appeal or revision now conferred by 
statute ought to be curtailed. There may be here and there a stray rase of a 
frivolous exercise of the right of appeal, taking undue advantage of the statutory 
provision in favour of it, but in the large majority of cases it is untrue to say that 
appeals are resorted to in a frivolous manner. Those who hold this view—un¬ 
fortunately there are judges of the highest court in the land amongst the number 
—do so in utter ignorance of the traits and financial position of the majority of 
Indian litigants. With them it is not a question of prestige or even the academi¬ 
cal interest in a question of law being duly and thoroughly investigated as is the 
case in the West. In a majority of these cases the sum of Rs. 1,000, Rs. 500 or 
even Rs. 25Q-w«*jld mean almost their entire fortune and it is no wonder that to 
them it is a vital matter worthy of being carried on appeal. This prejudiced view 
of the Indian litigants’ character also conveniently ignores the fact that the legal 
advisers of the parties are also alive to their sense of responsibility and are able 
to persuade many a litigant to give up the idea of appealing in cases which are on the 
face of them frivolous. The fact that an appeal or revision lies against his deci¬ 
sion is in many cases a salutary corrective to many a subordinate judicial officer, 
and human nature being what it is, the single Judge of the High Court cannot claim 
to be an exception to this rule. The result of the recent innovation made in the 
practice of the Madras High Court to have all second appeals finally disposed of by 
a single Judge—a practice which has met with the unanimous opposition of the 
entire Bar in the presidency—certainly do8s not conduce to our viewing with 
equanimity the possibility of Letters Patent Appeals being denied to the litigant* 
in such cases. 

The recent enhancement of the court fee and the increased printing charges 
levied in the High Court have already put a heavy handicap in the way of the 
litigants carrying on their appeals to the higher tribunals and any further restric¬ 
tions imposed on such rights would only amount to a denial of justice to them. 

23. It is equally undesirable to enact that no revision petition under Section 
115 should lie to the High Court against such interlocutory orders as can be 
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attacked in an appeal against the decree in the suit as it is easily possible to 
conceive of cases in which the harm would have been done beyond remedy if the 
order is not forthwith taken up on revision to the High Court. 

52. Delay in the execution of decrees .—It is true that to a certain extent the 
realisation of the fruits of a decree is being delayed by orders for stay of execution 
being obtained—in the first instance ex parte —from the superior courts. The 
practice of granting such stay of execution docs not seem to be governed by any 
definite principle, but is on the other hand largely dependent on the temperament 
of individual judges. With a little bit more of caution exercised by the judge 
of the superior tribunal before whom such ex parte applications are made much 
of this unnecessary delay may be avoided. 

56. It is undesirable to curtail the period prescribed in Section 48, Civil 
Procedure Code for the execution of money decrees to six years. It may be 
taken for granted that in the majority of cases the party who took the trouble of 
going to court for obtaining his decree would only be too anxious to reap the 
fruits of his decree in as short a time as possible. But the ingenuity of the 
judgment-debtor often proves more than a match to the assiduity of the decree- 
holder. In such circumstances it would be putting a premium on the dishonesty 
of the judgment-debtor to curtail the period within which the decree-holder can 
execute his decree. Any attempt ata modification of the existing law on the 
subject should show a leaning in favour of the decree-holder. For a similar 
reason the curtailment of the period in Article 182 of the Limitation Act to one 
year is also undesirable. On the other hand the law should be so amended as to 
make it unnecessary for a decree holder to apply for execution every three years 
and should be allowed to do so at any time within the period of 12 years provided 
in section 48, Civil Procedure Code. 

If however these periodical applications, once in every 3 years, must be main¬ 
tained, the starting point should be the date of the last order on the last application 
and not the date of the last application. The suggestions made in questionnaire 
Nos. 54, 55 and the first portion of 59 seem to be unobjectionable and may be 
adopted with advantage. 

66. Mortgages .—There does not appear to be any justification for insisting on 
attestation in the case of mortgages any more than in the case of sales and leases. 
The judicial interpretation of the term “ attested ” and the provision of law that 
where a deed is required to be attested one of the attestors to the deed has to be 
called to prove the document have resulted in ingenious attempts being made-to 
defeat the just claims of this class of secured creditors. It would therefore tend 
to save much time of the courts if the law were so amended as to do away with the 
necessity for attestation in the case of mortgages. 

In the case of simple mortgage suits there is no reason why we should not go back 
to the old practice of embodying once for all in the original decree itself the personal 
decree against mortgagors, and it seems to be really a waste of time to pass one preli¬ 
minary decree and a final decree later on in such class of suits. 

86. Multiplicity of law reports and speedy justice .—It is to a certain extent t rue 
that one is bewildered by the number of law reports authorised and unauthorised 
that have sprung up in recent years. They show, as nothing else can, theuncertainty 
that prevails with regard to the laws administered in this country and the time of 
th ■ court must inevitably be absorbed to a greater and greater extent by a 
citation before them of this bewildering mass of case law. So long as legal 
ingenuity and legal talent can result in making judges give these conflicting 
rulings on a stated question of law, nothing is gained by a mere attempt at 
minimising the number of these reports. If the uncertain state of the law resultB 
in more time of the courts being taken up in the disposal of cases and in 
encouraging the filing of a larger number of appeals the remedy for the evil must 
be sought elsewhere. 
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Mr. T. R. RAMACHANDRA AYYAR, President of the Madras Vakils 
Association, called and examined on Wednesday, the 6th 
August 1924. 

Chairman. — Q. You are the President of the Madras High Court Vakils’ Asso¬ 
ciation. 

A. Yes. 

Q. You have been good enough to send answers to the questionnaire by your 
association. I think those answers have been considered by a committee of your 
association. 

A. Yes. 

Q. I sos you point out that it takes a long time for the printing being done in the 
High Court. 

A. Yes. 

Q. If I follow the position, although the printing takes longer than it should, 
it does not really delay the hearing because the hearing is more in arrears than 
printing. 

A. Yes. 

Q. In the case of some second appeals and miscellaneous appeals don’t you think 
that the printing of the records is unnecessary altogether ? 

A. I think so. 

Q. I think that the judgment of the first oourt is printed in the first appellate 
court and if some sort of typed copy of the judgment of the first appellate oourt 
is provided in a second appeal, in many cases that would be sufficient. Would 
it not ? 

A. That has been done in many cases. There was private printing done when 
I think the men struck work. The result was we had to get on and the vakils them¬ 
selves were asked to do private translation and printing. 

Q. Was any difficulty found f 

A. Absolutely none. 

Q. Is printing in Madras so cheap that you may as well get almost everything 
printed instead of being typed or is printing a good deal dearer than typing ? 

A. I think printing is dearer. • 

Q. Would your association prefer to see that the rule about printing is done 
away with ? Would they be glad or would they be sorry ? 

A. They would be glad if printing is done away with except in cases in which 
there may be appeals to the Privy Counoil. 

Q. I Understand that printing is done in civil revision petitions also. 

A. Yes. 

Q. That seems unnecessary. 

A. Yes. 

Q. Is it done in small oause court revisions also '! 

A. Yes. 

Q. I understand that you get a good many documents in the vernacular and they 
are required to be translated into English. 

A. Yes. 

Q. Where documents are translated I suppose ft is unnecessary to print them. 
I suppose the translation could be copied in the office by a type-writer or otherwise 
in a decent lawyer’s hand. 

A. Yes. 
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Q. Coming to process-service, I see the complaint is the inefficiency of the process 
service. You think that something could be done to improve it by requiring the 
plaintiff to deposit money for service when he lodges his plaint. 

A. Yes. 

Q. Do you find that sometimes a man deposits his plaint in this province with a 
plainly inadequate court fee and then gets a long time to complete the court fee 1 

A. I think in some cases they do. 

Q. Does that amount to a nuisance or does it happen very seldom ? 

A. I don’t think it happens very often. It is mostly due to the poverty of the 
people. 

Q. As regards the-depositing of money for summons do you think there would 
be any real hardship on anybody to do it at the proper time ? 

A. Yes. 

Q. Then you say that where a party appears by a pleader, all further notices 
should be served on the pleader. I think there is already a rule to that effect. 
Do you think it is not always followed ? 

A. Yes. 

Q. And you say the same rule should apply to execution ? 

A. Yes. 

Q. Then you think that the presiding judge should take more care in the 
framing of issues himself ? 

A. I think a groat deal more. They are neglected in all cases so far as I know. 

Q. And when he is settling the issues he may give directions about discovery 
and admission ? The judge should try to get a grip of the case and get it in 
proper order for hearing ? 

A. That will simplify matters and shorten time. 

Q. Is there any difficulty felt in the mofussil in trying cases from day to day, 
i.e., continuously without granting intermediate adjournments ? 

A. There is a rule of the High Court requiring them to do it and it is being 
done in a way. 

Q. Do you have cases in which the judge takes down evidence for a couple of 
hours on one day, for a couple of hours on the next day and so on and then gives 
an adjournment for a week ? 

A. That is done at present. 

Q. That is to say the judge instead of taking only one case for the whole day, 
takes up two or three cases ? 

A. The judges want to show to the High Court that they have been taking 
so many cases every day. 

Q. Then of course the judge has a certain amount of small work which he can 
dispose of in an hour or two in the morning and then he takes up a regular case. 

A. Yes. 

Q. Would you just tell me if there is any complaint that judgments are reserved 
by lower courts for a very long time—one judicial officer having good many judg¬ 
ments at the same time ? 

A. Undoubtedly long time is taken in some cases. 

Q. But is that a cause of great trouble. I think it is an exceptional case only 
because one knows that judges in lower courts are required to write all the judg¬ 
ments themselves and thus a tremendous burden is put upon them in that way ? 

A. Yes, but all subordinate judges have shorthand-writers and about half of 
niunsifs have also got shorthand-writers. 

Mr. Radhakrisknaiya. —But it is not every body that can dictate. 

Mr. Justice Stuart. —And at the same time it is not every body that can write. 
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Chairman. — Q• You do not think that any good purpose would be served 
by examining both the plaintiff and the defendant at the beginning of the trial 7 

A. They may be examined for the purpose of settling issues. It is very essential. 

Q. But that is another matter. 

A. Yes. 

Q. It may of course, in some cases restrict calling in lot of irrelevant evidence, 
and where the plaintiff has the burden of proof it may assist him in some cases, but 
you say that that can be done under the present Code by proper interrogatories 
and discovery and you prefer to see the present arrangement stand ? 

A. Yes. 

Q. Bo your courts in this presidency get the same sort of thing that courts in 
other provinces sometimes get when a question of custom is in dispute ? After 
calling a good many witnesses who are of some use on the question of custom, the 
parties proceed to call dozens more who are worse and worse and are going down 
and down and who simply waste the time of the court in that way ? 

A. I have not known many instances of that kind. 

Q. Do you think that in this presidency no provision by which the court can 
restrict the number of witnesses is called for ? 

A. Yes. 

Q. Is there any thing you would suggest to keep down the unnecessary calling 
in of evidence ? 

A. If the presiding judge exercises his discretion, there will be absolutely no 
difficulty. 

Q. Do you know what the attitude of people is towards the presiding judge T 
There will be no difficulty at the beginning of the suit, but afterwards the parties 
keep their eyes on the court of trial. Do you think that, if the judge says to a vakil, 
the evidence of a particular witness will not be of any use and that he will not take 
it, the vakil accepts the advice and says very well ‘ you may not take his evidence 
and I will not call him ’ or he goes to the ultimate court ? 

A. I think it all depends upon the attitude of the judge. If he is tactful he 
can cope with this work. 

Q. You do not think it is practicable to compel tho legal representative to oome 
forward and join in the suit ? 

A. I think the question as it is framed seems to be very reasonable, that is if 
he really knows that the person is dead and he is his legal representative and if he 
does not come forward, it may be treated that he does not want to come forward, 
and he may be penalised. If a rule is made that it is his duty to come forward, 
then he may do it. 

Q. Do you think that if there is a rule it will be of some use ? 

A. These petitions take enormously long time. 

Q. Great difficulty is felt when there are many defendants. If the legal repre¬ 
sentative does not know of the death, the legal representatives o’ the other party 
do not tell him and then waste the time of the court when the case comes up for 
hearing. Do you not think some thing ought to be done to stop that ? 

A. Some thing must be done. A rule should be made making it a duty of the 
plaintiff or the appellant to bring in legal representatives. 

Mr. Radhakrishnaiya. — Q. There may be cases where, while the suit is going on, 
the legal representative is too far away—he may be in a distant part of the country J 

A. He can inform the court and that can be treated as an exceptional case. 

Chairman. —I see you want to restrict the recruitment of district judges to the 
ranks of legal practitioners ? 

A. Yes. The work will be done more speedily and more efficiently. 

Mr. -Justice Stuart. — Q. Is it your experience that members of the legal profes¬ 
sion decide the cases more speedily ? 
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A. If proper men we appointed. 

Q. I don’t want to ask you about their ability. What I am asking you is that 
from your experience in this Presidency can you say that men appointed from 
the legal profession decide these cases more speedily ? 

A. Yes. 

Q. This is not the case in the other provinces. 

A. If you like I can give instances. 

Chairman. —I cm sorry it is hardly within the scope of this Committee to deal 
with the prospects of the Civil Service. 

You say that you would like to have a proportion of district judges and subordi¬ 
nate judges from the Bar but the question is how to appoint to subordinate judgeship 
and district judgeship from the Bar without restricting too much the prospects and 
promotion of the district munsifs. I hope you will agree with me that if you want 
to get a good type of men as district munsifs the thing which brings them here is 
more or less the idea that at the end of his career one gets a fairly high position. 
The question in each province is how to adjust the claims of the two parties, i.e., 
service claims and the desire of the Bar. I understand some sort of system has been 
adopted in this Presidency, i.e., additional appointments now generally g ) to the 
members of the Bar. 

A. Yes, but I think more appointments should be reserved for the members 
of the Bar. Very few appointments are now reserved for the Bar. 

Mr. Saslri. — Q. That would shut the way of Civilian judges-to district 
j idgeship ? 

A. Yes. 

Q. The Civilian judges come with some expectations and their expectations will 
then be lost ? 

A. It is tetter for them not to come. 

Mr. Justice St tart.—Q. You want to re luce the number of appointments which 
are giver to the Provincial Service ? 

A. I have no objection to giving them sufficient number of appointments. 

Q. You are satisfied if four appointments are given to them and 21 to the 
members of the Bar. Would that be a sufficient division 1 How many appoint¬ 
ments are there of district judges f 

A. Thirty-two. 

Q. T len you are satisfied if 4 are given to them and 28 to the Bar. 

A. I never said anything like that. 

Mr. Kuo. — Q. Would you ensure proper selection from the Bar ? 

-4. Yes. The Bar Associations should be consulted as to the appointment 
of a barrister or a vakil. These appointments are not properly made in these 
days because we are not consulted. 

Mr. Sastri. — Q. Is there any harmony ? 

A. Plenty. 

Chairman. — Q. As regards the question of pecuniary jurisdiction you are not 
in favour of making any change with regard to the district munsifs . You think 
that if we enhance their jurisdiction it would throw more work on the district 
munsifs 1 

A. Yes. 

Q. Then you think that if a district munsif is given more onerous work he ought 
ti be given an advanced status in pay by making him a subordinate judge. Is 
there any such arrangement here in Madras as we have one in the United Provinces, 
namely, that the man’s pay should increase according to time-scale ? 

A. Xo. 
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Dr. DeSouza. — Q. I think there is a maximum pay for a munsif, i.e., Rs. 600 
and no munsif can rise beyond Rs. 600. 

Mr. Justice Stuart. — Q. He cannot rise because there are no vacancies. In my 
province if a man passes the efficiency bar his pay will increase automatically whether 
there are vacancies or not. 

A. That is not the case here. 

Q. That is our practice and we have, found it very satisfactory. 

A. We would like to have that here also. 

Dr. DeSouza. — Q. Can they rise to Rs. 1,000. ? 

Mr. Justice Stuart. —No Rs. 850. 

Chairman. — Q. As regards the increasing of jurisdiction of small oause oourts 
you don’t think that suits on simple mortgages or suits for partrnership acoounts 
ought to be put into the small cause courts ? 

A. Yes.- 

Q. Now as regards the village courts which are presided over by village munsif s 
you say faction is against them. How long is it since these courts were established 
in this presidency 1 

A. 4 or 5 years. 

Q. I am talking of village munsifs and not of panchayat courts. I believe the 
village courts have been going on since a very long time ? 

A. Yes. 

Q. As regards them, what do you think ? How are they getting along 1 

A. They are very unpopular. 

Q. Because there is faction in those villages ? 

A. Yes. 

Dr. DeSouza. — Q. The local munsif is the village headman. 

A. Yes. 

Chairman. — Q. Who constitute the court, apart from this village munsif 
himself ? 

A. He is the only person. 

Q. But under the new Act he is given the position of head panchayat man T 

A. Yes. 

Q. You think that these new panchayats may be vested with exclusive juris¬ 
diction up to Rs. 26 in suits on simple pro-notes in this Presidency ? 

A. There is no harm. 

Q. Would you give the district munsif a sort of right of revision or a right of 
transferring cases for special reasons ? 

A. That can be done. 

Q. I think you, like other members of the profession, will be against the curtailing 
of the right of appeal T 

A. Yes. 

Q. That is my hobby and I wish you to consider the point just for a moment 
with me. Don’t you think that three hearings in cases of small value—not being 
of small cause court type—are very often a too liberal process ? 

A. Yes, that is so. 

Q. I am not suggesting that in such cases you should shut up the right of second 
appeal. I do not suggest that at all. But when a man asks for a second appeal, t.e., 
for a third hearing, don’t you think that his application might be scrutinized by a 
High Court Judge either from the point of view whether there is a point of law or 
from the point of view whether justice really requires that the respondent should 
l>e put to further trouble and expense ? 
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A. As a matter of fact it is being done here. If one judge likes he can put 
the matter before two judges more for dismissal than for admission, and that process, 

I think, gets rid of Very many appeals. 

Q. Well I know it gets rid of a good many, but, on the other hand, if you look at 
the ultimate fate of appeals that are admitted under rule 11, it seems as if a very 
large number of them ultimately come to nothing ; that is to say, in order to put 
right 20 cases or 25 cases, the High Court has to go through something like 80 cases, 
with the result that a great deal of expenditure is incurred by the respondent 
without in the end making any amends. Do you think that it will be very objection¬ 
able, if instead of Order XLI, rule 11, in all cases—let us Bay—under five hundred 
rupees in value the appellant had to get special leave to appeal, that is, to show 
whether the case is of special difficulty or of special importance, or the judgment 
below is in some way apparently wrong, or for some special reasons so that rather 
a fewer cases would ultimately be dismissed than at present ? 

A. As a matter of fact, in practice now, there is an enormous difficulty in get¬ 
ting a second appeal admitted. It is sifted very carefully by the judges. 

Q. Do you not get some judges who take the view that the question is really 
whether the appellant is abusing his right ? Section 100 gives him a right of 
appeal and unless you can see that he is abusing the right, it should be admitted. 

A. That is what they are doing in practice. 

Q. Instead of giving the right and throwing it out summarily, would it not be 
better to put the burden the other way. You can say “ You have had two trials 
and now you have got to give me reasons why you should have a third hearing.” 

If the case has a special reason, the third hearing may be given. It would not 
make very much difference in the present practice but it would save a certain number 
of respondents from being troubled, as ultimately turns out. 

A. But that is the rule applied now even in important cases. 

Q. The practice, I take it, is that if there is any point of law it is generally admit¬ 
ted ? 

A. They say “ It is against you.” If there is nothing, they dismiss it. 

Q. Then such a change in the law would not make much difference in Madras. 
Of course, in other provinces it will make a good deal of difference ? 

A . Yes. 

Q. You have recently started trying all second appeals by a single Judge, 
nnless for special reasons the single Judge refers a suit to the Bench ? 

A. In the beginning they did refer to the Bench, but when an appeal goes to 
the Bench the Chief Justice says “ They could have disposed it themselves.” 

Q. Do you find any difficulty in getting it referred to the Bench. If a vakil 
asks for a second appeal to be referred to the Bench on the plea that there is a point 
of Muhamn adan law, do you find any difficulty ? 

A. When it goes to the Bench the Chief Justice .says “ Why is it referred to 
us” and that discourages them, and the result is the single Judge says “ I will hear 
it.” In the beginning there was an inclination, but latterly they are against it. 

Dr. DeSouza. — Q. Have you found in your practice that the number of Letters 
Patent Appeals against the decision of the single Judge has increased ? 

A. I find that a lot of appeals are filed. 

Q. The period of limitation is only thirty days, so that the appeals against the 
decisions made before the vacations should have been filed by now ? 

A. Yes. 

Chairman. — Q. Do you agree with me that when a second appeal comes up 
to the High Court, if the High Court is going to hear it, it should be heard, if possi¬ 
ble, once and for all. Taking a second appeal of Rs. 250, through three or four 
hearings, and then possibly resulting in a remand, is far too elaborate. Do you 
agree that if a case is going to be heard by a Bench it is much better to give it to the 
Bench f 
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A. Yes, it would be very good. 

Q• Do you not think that the right time to decide whether a case requires ll 
Bench, is before the case is heard ? 

A. Yes. 

Q • And so far from discouraging the practice of referring cases to the Bench 
that will save the double hearing and also save time ? 

A. Yes. It will also result in an enormous saving of money of the party. 

Q. Do you not think that, from the point of view of the respondent, each High 
Court should be told that it has to make up its mind as to how the case is going to 
be tried ? If it is a case to be tried by the single Judge let it be tried by the single 
Judge, but if it is a case of Letters Patent Appeal, let it be tried by a Bench to 
begin with. 

A. That will be a very salutary rule. 

Q■ Considering that a single High Court Judge, in this province, has to do much 
greater work than in any other province, will it be better, just for safety, to lay 
it down that even if, in the end, a single Judge gave a certificate, there may be a 
Letters Patent Appeal ? 

A. That is a very good suggestion. 

Q. Now, you are against enhancing the court fee for the purpose of keeping 
down litigation ? 

A. Yes. 

Q. There is just one case, about which I would like to have your opinion. If 
a man has a claim case decided against him, he can bring a suit to establish his 
title upon a ten rupees court fee, with the result that, in some cases, suits are 
filed merely to hang up execution. Do you think that there will be no great 
objection to abolishing that exemption from ad valorem fee in case of suits 
brought under Order 21, rule 63 ? 

A. It may work hardship in bond fide cases- There are many of them. 

Q . On the other hand the claimant has a finding against him that he has no 
possession ? 

A . These findings are arrived at in a very summary fashion. VVe cannot attach 
very great importance to them. 

Q. But still the chances are that if there had been no execution that man would 
have had to bring a suit to get into possession. One has got to take the advant¬ 
ages and the disadvantages. Apparently, the cheapness of bringing this suit leads 
to a great deal of hardship to the decree-holder. It is a case, where it seems to 
me, that the court-fee for the purpose of keeping down frivolous applications 
might be enhanced, and of course that is an exception, but the real question is 
whether an exception should be made ? 

A. As it is, the court-fee has been unduly increased here now. 

Q. And, of course, having increased it they do not give to the litigants diligent 
proceedings and then they make a profit out of it ? 

A. Yes. 

Q. I see that ten rupees court-fee has, in some cases, become fifteen rupees ? 

A. Yes. 

Q. You think that stays of execution and ex parte injunctions are too freely 
granted interfering with execution and progress of the suit ? 

A. That depends upon the judge. Some do, others not. 

Q. Do you think a good many do ? 

A. Yes'. 

Q. You think a little bit more of eaution might be applied 1 
A. Yes. 
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Q. I take it that in the ease of money decrees people do not get stay of execu¬ 
tion without furnishing security. 

A. I think as a rule, in Madras, money decrees are seldom stayed. 

Q. In the subordinate judge’s court or in the district court, do you think they 
grant stay without requiring security ? 

A. Yes. 

Mr. Radhakrishnaiya. —When an interim stay is granted there is no order 
for security. 

A. No. 

Q. Sometimes a party who gets interim stay oan keep it for 4 or 5 months. 

A. Yes. 

Chairman.—rQ. Then, you are not in favour of curtailing the period within 
which a decree-holder can execute his decree ? 

A. Yes. 

Q. Would you be in favour of abolishing steps-in-aid under Article 182 ? Do 
you think they do any useful purpose ? 

A. I think the 3 years period within which they should put in an application 
may be abolished. There is no good at all done. It increases the work of the 
oourt without any adequate advantage to the party. 

Q. Supposing for the sake of argument you had an arrangement by which all 
steps-in-aid were abolished, would you not get into trouble in the case of ex parte 
decrees if they were sought to be executed in the eleventh year for the first time ? 

A. It is too exceptional to be cared for. 

Q. Would you be content with a rule that no execution order should be made 
except upon notice to the judgment-debtor if 6 years had elapsed since the date 
of the decree ? I mean, to prevent an ex parte arrest. 

A. That may be done. It may be that in some cases there is a discharge and', 
the other man might have failed to get it certified in time. 

Q. If it is a question of discharge unless it was within 3 months it would not 
be recognized ? 

A. Yes. 

Q. At any rate, if the steps-in-aid are to be kept, you think it should be from- 
the date of the last order and not from the date of the last application. 

A. Yes. 

Q. Then you are in favour of abolishing the necessity of attestation in the case- 
of mortgage deeds ? 

A. Yes. 

Q. The difficulty is that there is no necessary change of possession after mort¬ 
gage. A sale if it is unaccompanied by change of possession would be a suspicious 
thing. But a mortgage is quite a different thing. I understand that there are 
some usufructuary mortgages whore the tenant keeps in possession as a tenant of 
the mortgagee under an arrangement. 

A. Yes. 

Q. Do you think it would perhaps be enough if the old law before the Privy 
Council decision about attestation is restored ? Would that put the mort¬ 
gagee less in the hands of the attesting witnesses ? 

A. Yes. 

Q. Then you think there is a good deal of time wasted owing to the multipli¬ 
city of Law Reports. It is no good blaming the reporter ; but the real difficulty 
is the conflicting decisions. 

A. Yes. 

Q. I do not know how you are in Madras. In Calcutta it would not be practic-. 
able to confine the profession to the Indian Law Reports. The Calcutta Weekly 
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Notes in particular has more of the decisions on the Bengal Tenancy Act and many 
other cases, and what is more, it brings the decisions out much earlier than the- 
Indian Law Reports. 

A. The same is the case here. It is not practicable to lay down a rule 
that the courts will only look at the Indian Law Reports. If they do not 
look into the unreported cases that will be a great thing. 

Q. It might be quite a good rule—in fact it seems to be intended by the present 
law that judgments coming from other provinces, unless they are reported in the- 
Indian Law Reports should not be cited. In fact the Calcutta Weekly Notea- 
and the Law Journal serve a very good purpose. 

A. We find so even here. 

Q. Do you find that those publications that try to report every case in every 
High Court—you have got one going on in Madras and one in Punjab—are- 
driving the courts rather to self-defence ? 

A. Yes. 

Q. I mean there are many cases handled by junior vakils with very little discre¬ 
tion and they are a perfect mine of irrelevant and defective matter. 

A. Yes. They may be excluded. 

Q. Would you let each High Court make a rule as to what reports should be- 
cited and what not ? 

A. Yes, in consultation with the Bar. 

Q. But there is a law on the subject now. 

A. It is not acted upon. 

Q. Do you not think that the law, if it is acted upon, might be quite- 
sufficient, that is to say, not to pay any regard to the cases in other provinces 
except those in the Indian Law Reports. In your own province you can take- 
account of any report with which the court is satisfied. 

A. Yes. There is no harm in that. 

Q. Is there any other matter which is not dealt with in the questionnaire or 
any other suggestion apart from the questionnaire that you yourself or your 
association would like to make to the Committee ? 

A. One suggestion I would like to make is as regards the matter of appoint¬ 
ment of officers—munsifs and district judges and the postings of these gentlemen. 
If greater care is exercised, I think it will conduce to a more speedy disposal of eases- 
For instance in the posting of officers, all these munsifs and subordinate judges are 
expected to pass an examination in a second language. This is just like an Euro¬ 
pean gentleman passing in a vernacular. It means that they did not know the 
language. As a matter of fact the result is if a Tamil man is put into a Telugu 
district, not being well acquainted with the language, enormous time is wasted 
because most of the records are in the vernacular. So, in the posting of these- 
officers greater care should be exercised. In the appointment of munsifs I think 
it used to be done in the former days, in the eighties, in this way. The Judges- 
used to watch and see who were the best among the Bar and who would be willing 
to go and then such men were chosen by them. If this is done I think there will be 
greater efficiency and work will bedone morespeedily. Asit is, I do not think it 
is done so well. 

Mr. Justice Stuart.— Q. Would it be possible to appoint just a sufficient num¬ 
ber of Tamil speaking judges and a sufficient number of Telugu speaking judges and 
keep them in those districts 1 

A. Yes. I think in many cases it is done. I only say it may be more largely 
done. 

Q. You would like to see a rule laid down that a man should not be sent to a 
district in which he could not speak the language ? 

A. Yes. 
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Dr. DeSouza. — Q. I think you spoke about it being very hard to get second 
appeals admitted. Did you have the difficulty more recently or has it always been 
the same ? 

A. Only more recently. 

Q. To what do you attribute this acuteness of the difficulty ? Do you attribute 
it to the change of the'system ? 

A. No. There are so many appeals to be disposed of. There is accumulation 
of arrears and they have to tackle with that question. 

Q. I understand that there has been a change in the system of admitting second 
appeals ; what exactly is it ? 

A. Appeals are first of all examined by a single judge and if he does not want 
them to be admitted then they go before two judges and they dismiss them. 

Q. What was the practice before ? 

A. The former practice was this. The registrar used to admit these appeals 
but his admission was done in a haphazard way. Good cases were posted for 
hearing under Order 41, rule 11, and bad cases were admitted. That was the 
result. 

Q. When was the new system introduced ? 

A. Since January last. 

Q. So that we are not yet in a position to know how many appeals admitted 
under the present system are likely to end in reversal or confirmation because none 
•of the appeals admitted under the present system have come up for final hearing. 

A. The system of single Judge came into force in January last, but the system 
of admission has been here for one or two years. I do not complain of the 
new system. 

Chairman. —The old system will apply to revision petitions. They are ad- 
imitted by the registrar and a notice goes to the respondent upon his orders. 

A. Yes. 

Dr. DeSouza. — Q. I believe you said that your subordinate judges are men of 
character and ability ? 

A. Yes. 

Q. And generally their knowledge of law is veiy good; their power of appre- 
' ciating evidence is also good; that has been your experience, wide experience, over 
the whole of the presidency; you have also found that their findings on fact 
are generally very very good and you have no reason to complain about it ? 

A. Yes. 

Q. That being so what would be your attitude towards a suggestion that in 
•cases of limited value, say up to Rs. 1,000, decided by munsifs appeals should 
be heard by a bench of two selected senior subordinate judges ? Their decisions 
should be final and there should be no appeal unless they differ in which 
•case there would be a right of appeal or they would have the right to state the 
case to the High Court if the point of law involved is so difficult that a reference to 
the High Court is necessary. The idea is that the Bench should be constituted of 
two selected senior subordinate judges who would be on the top of their grade, 
men of proved character and ability who after serving on the Bench would 
aspire to the post of district judge. What do you think of such a Bench ? 

A. So as to prevent second appeals ? 

Mr. Justice Stuart. — Q. Not exactly to prevent second appeals. The point is 
with regard to delay. We find here that cases do not get a final decision for seven 
years under the present system. This remedy is put forward for your considera¬ 
tion and we would be glad to have the opinion of an experienced lawyer. 

A. A bench for each district. 

Z)r. DeSouza. — Q. That is a question of detail t 

A. Appeals of Rs. 1,000 and below. 
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Mr. Juetice Stuart. — Q. All other appeals would be heard as at present ? 

A. If second appeals are not also prohibited, I see no objection to it. 

Q. These Benches will be final on points of law ; so to a certain extent the right 
of second appeal would cease. Do you think that important points of law ariso 
in cases of Rs. 1,000 or below ? 

A. My experience is that important questions of law arise in very small cases. 

Q. We are assuming that these judges who will sit on them will be honest and! 
competent ? 

A. I have no doubt about it, but honesty does not give them knowledge of law. 

Q. But they are competent also ? 

A. I cannot say that subordinate judges have the advantage which the High. 
Court Judges have of knowing and laying down law. In land cases the value may 
be considerably large and I think it is a very serious matter. I do not think 
that people should be deprived of the right of appeal. 

Q. Are they not already deprived of a right of appeal on facts ? 

A. Under the law as it is laid down he has no right of appeal on facts. One 
judge is not enough to deal with such cases. 

Q. Therefore we want a Bench of two judges ? 

A. But I think the right of laying down the law is reserved to the High Court 
only. 

Q. But that will be reserved under the present system also ? 

A. But many intricate questions of law will arise. 

Q. Is it your experience that intricate points of law arise in many second appeals 
valued under Rs. 1,000 ? Madras may. be very different from other places? 
Do you considor that intricate questions of law arise frequently in appeals of 
small valuo ? 

A. Yes, they do arise. 

Q. I know they do sometimes. 

A. Legal practitioners do not take all the second appeals that come to them. 
As a matter of practice I may say that if 20 second appeals come to me I take only 
one. 

Q. And what about the other 19 ? Do they go to some body else ? 

A. They do in some cases. 

Q. In 19 cases out of 20 they do ? 

A. I am of opinion that the present safeguard is sufficient. First of all an ap¬ 
peal goes to a single Judge, then before two judges and then before a Bench. 

Dr. DeSouza. —So you are not in favour of the suggestion ? 

A. No. 

Q. Apart from the Bar, what will be the attitude of the public ? 

A. The Bar simply reflects the opinion of the public. 


Mr. P. RAMANATHAN, Representative, Attorneys’ Association, 

Madras. 

Written Statement. 

A. (1) High Courts. 

(а) Six months. 

(б) One year. 

C. Execution should compulsorily, by rules, be issued within seven days of the 
date of filing. 
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4 & 5. The association would recommend graduates in Law being employed in 
-the courtof small causes, Madras, instead of as Bench clerks in the High Courts prior 
to their being recruited to the cadre of district munsiffs. They will gain much more 
■experience of the work they have to discharge as district munsifs instead of the 
routine work of the Higii Court. As regards the High Court Judges the association 
feels that, at least one judge may be selected from the rank of the attorneys. As 
the rules now stand although there are no legal barriers, none having been selected 
-so far in recent years, all B. Ls. are Hocking to the vakils’ branch and the alteration 
■ of the rules of the High Court giving the vakils choice to become attorneys has no 
•effect, for it is felt that joining the attorneys’ section is to give up all hopes of being 
raised to the High Court or other Bench, not even to the Bench of the court of 
small causes. Provision should be made in the rules of the Provincial Government 
■and the High Court for certain appointments being reserved to the attorneys 
as heretofore, as they are better acquainted with the procedure owing to a very 
•special training of five years which the vakil bar can never claim to unless it be after 
many years of successful practice. 

8. It is so in Chingleput. The location of some courts in Saidapet or Tiruvuttiyur 
will greatly avoid delay in the civil courts. 

14. No, concurrent jurisdiction with the civil courts for some time longer is 
necessary. The local panchayat courts arc no doubt better able to appreciate 
jacts and arrive at truth, but justice will often fail owing to the panchavatdars 
being swayed by local influences and prejudices. If no exclusive jurisdiction is 
conferred, they may be granted power to try cases upto Rs. 100. 

15. There can be no objection to suits relating to partnership with a small capital 
of Rs. 500 being dealt with by the court of small causes as a first instalment, pro¬ 
vided a right of appeal is allowed. 

23. The association does not view' with favour the suggestion that the decretal 
■amount should be deposited in court before a revision petition is presented. 
Revisional powers against interlocutory orders should be maintained, for other¬ 
wise hardship will result in a variety of cases. 

24. In the case of trial of orginal suits, justice will be more speedy if certain 
.summary powers are conterred on courts so as to expedite the final hearing in 
special suits, as in the case of damage suits, where the general procedure is not 
followed which only tends to unnecessarily prolong and delay the hearing, the delay 
often resulting in the failure of justice to litigants. 

25. In such cases the summons may be served at the last known residence of 
•,the defendant by affixing it at the outer door of the last known residence and by 

post. 

28. After the first service on the defendant, further service of the notices may 
he effected by post. The village officer may be used for the purpose of serving, 
where the officer is also a magistrate. 

29. Yes, in so far as notices of execution are concerned. 

30. Yes. 

31. In the addition to the pleadings the court should also examine the docu¬ 
ments relied upon by' the parties if already filed before framing the issues, and 
in their absence the parties must be directed to file further statements. 

33. It will be conducive to the better hearing of cases if after the examination 
of the parties for the purpose of ascertaining the points in controversy steps 
should be taken for the summoning of the witnesses. 

58. Yes. The four exceptions may be adopted as that will avoid vexatious 
applications and sometimes even subsequent suits arising out of them. 

01. Yes. Sale-proclamations should be served on the judgment-debtor in all 
cases. 

Sale-proclamations cannot be served with the writs of attachment. It is 
.impossible under the present procedure. 
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The rules relating to the engagement of pleaders require alteration before intro¬ 
ducing any rule as to service of notices on the pleaders on record. At present the 
parties can engage different pleaders at different stages and there is no certainty 
that the pleader who appeared at an earlier stage will be on record at later stages 
or to the end. On the Original Side of the High Court the rule is that no vakil 
or attorney is allowed to act or plead except where the consent of the 
vakil or attorney on record has been obtained. If such rules are introduced in 
other courts also then the suggested rule as to serving notices may be employed. 

73. Secondary evidence may be let in provided the practitioners concerned 
certify as to the correctness of the same. 

76. Yes, as it will effectively check speculative litigation. 

85. Yes : we are in favour of courts referring to referees suits relating to parti¬ 
tion, partnership, accounts and even assessment of damages. 

87. Codification clarifies the law and helps laymen to ascertain their rights and 
helps the courts in speedy disposal of cases. Hindu Law and Muhammadan Law 
may be codified, especially the Law relating to inheritance and coparcenary 
rights and debts. Also the law of torts. 


Mr. P. RAMANATHAN, Representative of the Madras Attorneys' Asso¬ 
ciation, called and examined on Thursday, the 7th 
August 1924. 

Chairman. — Q. I see you suggest in your written statement, in answer to the first 
question, that execution should compulsorily beissued within seven days from the 
■date of filing. Would you just explain this ? I do not quite follow. 

A. At present when an execution application is filed in the small cause court 
at Madras, it often takes much longer time, which not only inconveniences the parties 
but is a very objectionable state of things because people are not sure of the fruits 
of their decrees. So if there is a definite rule that the office should not take more 
than seven days that will greatly expedite the business and will be just to the liti¬ 
gants. 

Q. But what exactly do you mean by saying that it should be done within seven 
days. First of all an execution application is filed in the office of the registrar. 
In what way do you want him to do it within seven days ? 

A. What I mean is this. It must be in the hands of the bailiff within seven 
■days from the date of filing. 

Q. How long does it take in these days ? 

A. Two or three weeks. 

Q. What is done with the application in these two or three weeks ? 

A. It is supposed to be passing from hand to hand. 

Q. What hands are they ? 

A. Clerical staff, t.e., execution clerk, etc. 

Q. What has he to do with it ? 

A. He is supposed to check it, t.e., to see whether the name of the plaintiff 
is correct or that the stamp is all right and such like things. When he is satis* 
fied it then goes to the registrar for final orders. Now there are some registrars 
who pass orders in court and some in chambers as they wish, with the result that 
.the practitioners and litigants are greatly inconvenienced. 

Mr. Sastri. — Q. I think thi v - delay is recent? 

A. It is increasing day by day. 

Q. I know that in the time of Hon’ble Mr. Justice Kumarasami Sastri it used 
to take two days. 
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A. They were old times. 

Q. From how many years is this going on ? 

A. During the last two or three years. 

Q. Is it going from bad to worse ? 

A. Yes. 

Chairman. — Q. I see you say that you would recommend that tuhe men who 
are made district munsifs should be employed in the small cause co rts instead of 
being bench clerks in the High Courts before they are made district munsifs. At 
present are they employed as bench clerks in the High Court ? 

A. Yes. At present they are taken as bench clerks on a salary between Rs. 90 
and 120. They are there only sitting before the Hon’ble Judges and observe what 
is going on in the cases. That work is all appellate work and they never see any 
original work. They only read the records and hear arguments. 

Sir T. Dtsikachari. — Q. Are appointments not made direct from the Bar ? 

A. Yes, appointments are made from the members of the Bar but I have only 
referred to them who are first made bench clerks. 

Chairman. — Q. I understand that these people are taken as bench clerks because 
they want bench clerks and afterwards they are promoted as district munsifs as 
a matter of promotion. Now, if they send these bench clerks to the small cause 
oourt from where should they get bench clerks ? 

A. They should do just as is being done in the Revenue Department. There 
is a cadre of probationary men. For certain terms they are put on certain duties 
and in this way they acquire complete and necessary knowledge. 

Mr. Saslri. — Q. You see that the tendency is against the appointment of district 
munsifs from the ministerial staff V 

A. That is a general prejudice and a policy of not promoting those who have once 
been petty clerks. 

Mr. Radhakrishnaiya. — Q. What work do these bench clerks do ? 

A. They prepare decrees, etc. 

Q. You mean that they should be sent to the small cause court and there they 
will learn office routine ? 

A. Yes, they ,will learn there what a munsif has to do. 

Dr. DeSouza. — Q. What exactly is the practice V Are these men selected to 
serve as bench clerks on the Appellate Side of the High Court and are nominations 
made for the district munsifships from these bench clerks ? 

A. They are bench clerks who are often promoted to district munsifs. 

Q. Are these bench clerks yuaduates in law? 

A. Yes. 

Q. What is your objection then ? 

A. I have no objection except that if they are sent out it would be better. 

Chairman. — Q. I see you say that the attorneys should be sometimes made Judges 
of the High Court. Under the new rules attorneys can become advocates ? 

A. There are no legal barriers but nobody' has ever been appointed as such. 

Q. But since the change made by the Bar committee an attorney may become 
an advocate ? 

A. He can. 

Q. Do you think that if he becomes a Judge it would be better ? 

A. There is a provision that if the Judges are inolined to make an attorney a 
Judge they can do so. 

Q. Do you think that practice as an attorney is as good an approach to the Bench 
as practice as a vakil or barrister ? 

A. Yes. In some cases they are B.A., B.Ls. 
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Q. B.A., B.L. is no qualification in itself and the work of preparing cases, eto., 
is no doubt extremely important but it is different from the actual conduct of cases 
in court. Do you think that if a provision be made to enable them to get a seat 
on the Bench, it would be an easy thing for them ? 

A. If not in the beginning, a few months experience will make it so. 

Q. Then you think, as regards panchayat courts, that it would be better for some 
time yet to leave them with concurrent and not give exclusive jurisdiction, and 
that if that is done they may be granted power up to hundred rupees ? 

A. Yes. 

Q. You think that suits relating to partnerships, with small capital might be 
dealt with by the court of small causes, but do you not think that, although the judge 
might be competent enough in many cases, the taking of partnership accounts 
and dealing with partnership questions are rather an involved matter and that 
you might run the risk of congesting your court of small causes ? 

A. But there are three courts and one registrar. 

Q. Are you speaking of Madras 1 

A. Yes. 

Q. You think it is good for the whole of India. It is not particularly difficult 
but it particularly takes a very long time. Another thing is, you know, partner¬ 
ship may have a small capital, but it may have a very large turn-over. Twenty 
people may be doing a tremendous business on a very small capital. Then you are 
against making a provision that the decretal amount should be deposited in the 
court before revision. I understand that some years ago there was such a provision. 
Was that in regard to.? 

A. That was in regard to new trial applications. 

Q. Then you suggest that summary powers be conferred on courts to expedite 
the final hearing in special suits, such as damages. What do you mean by damages, 
damages for personal injury or.... 

A. Damages for personal injury or for defamation. 

Q. What powers do you want to confer so that courts may deal with such cases 
expeditiously ? 

A. They can do it, but they seldom do. They say that there is nothing parti¬ 
cular in these cases. 

Q. It is only when there is anything particular in it that it should get precedence 
over others, but there is no difficulty in regard to the power of the court, is there ? 

A. No. 

Q. Then you are in favour of preventing a person from urging that he has paid 
up the decree within the last three months unless it is done by a cheque or money 
order, or by one of the ways mentioned. Do you think that outside Madras, in 
country places, the uneducated villagers would be able to make payment in one of 
these ways ? 

A. Yes. In case of revenue money order, for the money due to Government 
the postal channel is quite good. 

Q. The law is pretty hard and unless the man gets the thing recorded within 
three months, the law makes him pay over again. You do not want to make a 
very strict rule, still more strict than you can help it. What do you think of this 
that as a preliminary step forms of money order specially adapted for making 
payment in courts should be provided by the post offices, simply to give the debtor 
facility in the matter of paying the decree in the court, without having to come to 
that court and hanging about, and tipping the clerk to attend to him. 

A. That will be an excellent method. 

Sir T. Desikachari .—It is being allowed in Madras. 

A. The High Court rules permit payment by money order even now, but some 
particulars are required before the money is received. 
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Chairman. — Q. But so long as the number and the year of the suit were given 
and also certain particulars which might be contained on the money order, there 
might be no need of formal applications ? 

A. No leave is wanted, only the money order is of a coloured paper. 

Mr. Radhabrishnaiya. — Q. in places like Madras ‘ shahukars ’ receive small 
payments from the judgment-debtor, and in some cases they refuse to give a re¬ 
ceipt. The law, as you know and as the chairman put it, is already strict. Do- 
you not think that, in such cases, to have a strict rule would work hardship upon 
the poor judgment-debtors ? 

A. If the judgment debtor sends the money by money order he will be quite 
safe. 

Q. The ‘ shahukar ’ will come in the evening and will take two rupees and 
five rupees, without giving any receipt to the judgment-debtor ? 

A. We cannot help it. 

Chairman. — Q. Now just tell me as regards the office of the Original Side of the 
High Court, whether you find the office fairly satisfactory ; if you want a copy of the- 
document, or the document translated in the translation department, or if it is a 
question of drawing up a decree, do you find it much under-staffed ? 

A. The work in recent years has certainly increased, but I cannot say that it 
is unsatisfactory. A few more clerks will, however, certainly increase the efficiency 
and facilitate matters. 

Sir T. Desikachari. — Q. Is it a fact that there is a lot of delay in securing copies t 

A. Yes. 

Q. Is it that there is a lot of delay in getting certified copies ? 

A. Yes. 

Chairman. — Q. Which department doyou think is most over-worked at present; 
the copying department or the translators department ? 

A. There has been an increase of work throughout from what it was 7 or 10 
years ago. There has not been any increase in the number of clerks excepting the 
assistant registrar. 

Q. Do you find any particular office so overloaded that you cannot get your 
copies in a reasonable time ? I mean, do you think whether one can put 
his finger in any particular branch of the office and say it wants strength here ? 

No answer. 

Sir T. Desikachari. — Q. Shall I say the office requires greater supervision ? 
There are enough clerks to do any amount of work and they are not properly 
supervised ? 

A. The hands are so frequently changed that we cannot say what it is. There- 
are Blow clerks of course. 

Chairman. — Q. I think your association has not put forth any complaint against 
the High Court office in any way ? 

A. No. 

Sir T. Desikachari. — Q. You have considerable experience of the conditions 
of the city of Madras ? 

A. Yes. 

Q. You have a city civil court ? 

A. Yes. 

Q. I take it that it has been working for more than 30 years ? 

A. Yes. 

Q. Has it been working satisfactorily ? 

A. Yes. 

Q. The number of suits disposed of by the city civil court every year is very 
much the same as the number of suits disposed of by the High Court 1 
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A. Yes, nearly the same number. 

Q. What do you think of suits between Rs. 2,500 and 5,000 also being disposed 
of by a judge like the city civil judge ? 

A. It is the very best thing and ought to have been done long ago. It is long 
over due. 

Mr. Radhakrishnaiya. — Q. Then that would require another judge ? 

A. That goes without saying. 

Sir T. Desikachari. — Q. Is it a fact that there are many suits between Rs. 2,500 
and 5,000 which are now being disposed of on the Original Side ? 

A. There is quite a large number. 

Q. Do you think there is any serious objection to these suits also being disposed 
•of by an additional judge of the city civil court ? 

A. There is absolutely no objection. It is only difficult to get the bodies res¬ 
ponsible for this to do it quickly. 

Q. Do you remember the time when the city civil court was established in Madras* 

A. Yes. 

Q. Was there not a lot of opposition then ? 

A. Yes. 

Q. Do you not think a similar opposition will be presented by vested interests 
like the Chamber of Commerce, the Attorneys Association and the members of the 
Bar? 

A. Some opposition may be made by the Attorneys Association. But it is 
only Rs. 5,000 after all. Looking at it from the standpoint of the litigant, a 
second city civil court would be a very good solution-—rather a city civil court with 
an additional city civil judge. 

Mr. Sastri. — Q. You are acquainted with the present system of commercial 
suits under rule 15, clause (a) ? 

A. Yes. 

Q. Can you tell us how many suits within Rs. 1,000 were filed under clause (o) ? 

A. It may be a fourth. 

Q. What is the effect of classification on a commercial suit ? What does the 
party gain ? 

A. That is all being done only recently. 

Sir T. Desikachari. — Q. Does it not give a certain amount of precedence ? 

A. Yes. 

Mr. Sastri. — Q. If a suit is classed as a commercial suit does it follow that it 
must be heard earlier 1 Is it not that it is taken earlier only when you put in a 
petition that it must be treated as a commercial suit and must be taken earlier ? 

A. Yes. The party must put in an application to that effect. 

Q. Now I find that in 1920 only one such application was made ; in 1921, seven; 
in 1922, four; in 1923, seven; and in 1924, one. Does it not show that there is 
■no tendency on the part of the litigant public to have commercial suits tried 
under the special procedure, and that there is an inclination to have even a commer¬ 
cial suit tried in the ordinary way ? 

No answer. 

Chairman. — Q. What is being pointed out to you is that there are in the list 
a great many suits in fact of a commercial character and that only in very few 
cases do the parties ask that the expeditious commercial procedure should be 
applied to them. Why is that ? Don’t they want expedition in Madras ? 

A. Many of the people are only Indian commercial men. 

Sir T. Desikachari. — Q. What is the nature of the commercial suits in Madras j 

A. Occasionally they are on promissory notes. 
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Chairman. — Q. He is talking of the other suits, in fact, roughly speaking, of 
the commercial matters which are brought on list ‘ A,’ What I want to know is, 
when these are listed on the commercial list what is their nature ? Are they suits 
relating to foreign trade, i.e., goods imported from Manchester or anything of that 
sort ? 

A. I cannot give any answer. 

Sir T. Deaikachari. — Q. I think we should go back to the proper question. I 
was putting you a question with reference to the city civil court. I want to know 
whether there is anything special about the city civil court in Madras which should 
prevent the jurisdiction of the city civil court being enhanced to Rs. 5,000 ? 

A. There is nothing. 

Q. And the result is that there will be an additional city civil court judge who 
will do the work as second city civil court judge ? 

A. That will reduce the number of cases in the High Court. 

Q. How many judges are there on the Original Side of the High Court ? 

A. Generally two. 

Q. During the whole year ? 

A. Occasionally there is only one judge and the other judge has to do insol¬ 
vency work. 

Q. Having regard to your experience of the Madras High Court you are of opinion 
that the work of the High Court will be materially reduced if another city civil court 
judge is appointed ? 

A. Most certainly. 

Q. And there will be no objection from the public or from your association ? 

A. No. 

Mr. Justice Stuart. — Q. Can you tell me please, when a suit is filed, how long 
does it take to come on for finai hearing, that is the period from the institution 
of the case to the final hearing of the case ? 

A. From two to two and a half years. 

Q. And what about suits on list ‘ B ’ ? 

A. Roughly speaking about 18 months , 

Q. And are things getting worse or better ? 

A. I should think worse because the number is on the increase. 

Q. I do not want to know the reasons. So things are getting worse. Supposing 
you file a suit on the Original Side of the High Court in the month of August of the 
present year, it will certainly not come up for hearing in 1925, and you will be lucky 
if it is heard at the end of 1926. Things are getting worse. How many suits are 
there instituted on the Original Side of the High Court ? 

A. About 1,000 are filed every year. 

Q. And if they are contested the parties are not likely to get a decision for two 
years. If the suit is contested there is almost invariably an appeal. How 
long will an appeal take ? 

A. About a year. 

Q. So that in many matters of importance such as ejectment from a house or 
anything of that kind, a man will consider himself lucky enough if it is settled 
within four years ? 

A. Yes. 

Q. How much does a city civil court judge get as his salary ? 

A. He gets about 1,500 and the Judges of the High Court get Rs. 4,000. 

Q. So on your suggestion you are creating another judge on Rs. 1,500 as against 
Judges on Rs. 4,000 ? 

A. Yes. 
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Mr. A. RANGACHARIAR, Representative of the Madras Vakils’ 
Clerks Association, Madras. 

Written Statement. 

1. It can hardly be denied that there is delay and sometimes inordinate delay 
In the disposal of suits and appeals. The causes that contribute to such delay 
are manifold and depend upon various factors. The rules of procedure now in 
foroe are to some extent responsible, and, any reform that would facilitate expedi¬ 
tious disposal would be readily welcome. But, however, in effecting such reforms, 
it has to be clearly kept in mind that the function of processual law is merely to 
set in motion the machinery of courts to procure a decision for enforcement of 
rights. If the rules of procedure are made stringent and technical with a view to 
secure a speedy disposal of litigation, and, without due regard to the conditions 
of the community in which they are to be applied and enforced, it is obvious 
that they would defeat the purpose for which they are intended and the conse¬ 
quences would be regrettable. 

2. The questionnaire has been framed on the footing that changes in substan¬ 
tive and processual law would facilitate quicker disposal, but, I feel highly doubtful 
whether the changes indicated would achieve the object intended. I do not pro¬ 
pose in this statement to discuss the changes that might be necessary in the sub¬ 
stantive law except in so far as they might have any bearing on the rules of 
procedure. 

3. The main causes of the delay are :— 

(а) Ignorance, natural dilatoriness, poverty and unbusinesslike habits of 

the people. 

(б) The services of processes and summons to the parties and witnesses, 

to some extent. 

(c) Indiscriminate posting of cases and the length of time taken for disposal 
after they are got ready. 

[d) Printing records.—(1) Mofussil, (2) High Court. 

(a) The practitioner who is instructed to conduct a litigation is not given 
proper and correct information for the drawing up of pleadings at the initial 
stage. As often as not, amendments become necessary. Until the suit becomes 
ready for trial the client does not take the necessary steps to be ready with the 
requisite evidence and the attendance of witnesses at the trial. It must also 
be said that owing to such imperfect instructions, the practitioner finds that 
important witnesses who ought to have been called are not summoned and an 
adjournment has to be granted if the party is not to suffer. That litigation has 
been made costly is a constant cry, and there is much to be said in its favour. 
The litigant population in this province being mainly the middle and poor classes, 
dependent for their livelihood upon agriculture, a bond fide litigant often finds 
that the costs he has to incur for the conduct of a litigation are heavy and some¬ 
times crushing, and in the present state of the money market he finds it almost im¬ 
possible to find funds and in many cases he finds that his success is an empty 
one and that he was neither gainer nor loser. 

(B) Service of Processes. Mofussil .—I do not think that there is much 
wilful evasion of service in the case of summonses in suits. If the procedure 
in the civil rules of practice is strictly adhered to there would be no difficulty in the 
service of processes, unless the party intended to be served refuses or purposely 
evades service, in which case there is sufficient provision for declaring the service 
good or taking out substituted service, unless the process server colludes with the 
party intended to be served. I think the procedure under section 106 of the Transfer 
of Property Act or the extensive use of the post office for service of summons and 
notices or entrusting the same to the village officials over whom the court could 
not exercise an efficient check for their due service would give room to greater 
fraud and corruption than at present. No doubt there is a constant complaint 
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by the litigants, of the fraud played by the process servers, and if the presiding judge 
exercises proper and effective control over the serving establishment, the evil may 
be put a stop to. 

High Court. —The present practice as to the service of summons on the defen¬ 
dant in the suit is complicated and could be made much easier. Along with the 
plaint summonses in duplicate to the defendants are filed and after the admission of 
the plaint they are handed over to the vakil for lodgment in the sheriff’s office toge¬ 
ther with the sheriff’s battaof Rs. 2 for each defendant in addition to the court-fee- 
of Rs. 2 affixed for issue of summonses to each defendant. After lodgment (the time 
generally fixed for return of the summons being 4 months), the party has to- 
await the convenience of the bailiff in order to get the summons served, and in almost 
all cases he has to take the bailiff, incurring incidental expenditure. 

Instead of the above practice the summons filed along with the plaint may be- 
Sent to the sheriff’s office straight, the necessary fee being collected beforehand in 
the shape of court-fee and requiring the bailiff who is entrusted with the summons: 
to report himself to the vakil for the plaintiff to fix a time to enable the party or 
his agent to accompany him to identify the defendant. This would in practice- 
Save time. 

Appeals, Second Appeals and Miscellaneous Appeals, etc.. Revision Petitions. 

In addition to the notice taken out in the appellate courts under the existing 
rules of practice, a rule might be made that, simultaneously with the issue of notice 
by oourt, a notice by registered post might also bo sent direct by the practitioner 
in charge of the proceeding and the postman delivering the notice might be directed 
to take the thumb impression of the party in the acknowledgment receipt. I 
would make another suggestion and it is this. As soon as the defendant in a suit 
is served he might be called upon to furnish a registered address for service in addi¬ 
tion to the address of the practitioner who is in charge of the case under the existing 
rules. While furnishing the additional address the party might be cautioned in 
the summons itself that the address so given is for purposes of appeal and other 
proceedings and any process which might be taken out would be sent only to that 
address. This would facilitate the service of process throughout the stages of suit, 
appeal and second appeal. 

Notices, Execution,—Mofussil. 

Evasion of service is more often found in execution of the decree than in suit 
or appeal. The reason for such evasion is obvious and it is common knowledge 
that a decree holder’s woes begin only after decree. I would suggest that an initial 
notice to the party, as soon as execution is applied for, even though the decree 
is not more than a year old, would be conducive to the expeditious execution of 
the decree and to avoid the issue of further notices. The difficulty would some¬ 
times arise in cases where the judgment-debtor does not engage a pleader, but that 
could be obviated by the insertion in the first notice itself that unless an address 
for service is registered in court for service of further notices, he shall be deemed 
to be duly served. Such further notices as are necessary and expedient may be 
Sent to the registered address by post. In case of the judgment-debtor being dead, 
I would suggest the same procedure as indicated when the legal representative is 
brought on record. 

High Court. —The procedure followed in the High Court is cumbrous and could 
be made easier. The present practice is this. When an execution application is 
filed in court after the usual checking by the office, it is placed before the registrar 
for orders as prayed for in the execution petition. When it comes for orders before 
the registrar it is not known. After the Registrar passes the necessary orders another 
application has to be put in for the issue of a writ of attachment or a warrant 
for arrest. Then the writ is to be taken to the sheriff's office and lodged, 
together with the necessary fee. Then the party has to await the convenience 
of the bailiff and get the writ executed. It is obvious that much of this 
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could be avoided by following the simpler procedure under the Civil Rules of 
Practice. 

(O) Indiscriminate posting : Mofussil. Original Suits. — (i.)The system of posting 
cases in the mofussil does contribute in a large measure to delay. The presiding 
judge does not consult the practitioners when the cases are posted as to whether 
they would be ready with the cases on the dates to which they are posted and what 
length of time the trial is likely to take. A large number of cases are posted 
for a day and more often, not more than one or two cases are disposed of and the 
rest would have to stand adjourned. The expenses which a litigant would be put 
to in consequence could be easily imagined. It may also engender a hope in the 
mind of the litigant and induce him not to take necessary steps for the adjourned, 
hearing in the likelihood of his case not being taken up on that day in view of the 
large number of cases posted. 

(ii). High Court—Original Suits. —The practice now prevailing as to posting 
of causes is to be deprecated. Suits which are ready for hearing are posted in the 
order in which they become ready. The result of such posting is that though it 
may not affect very much the parties and witnesses resident in the Presidency 
town and productive of any great delay, yet it does work great hardship to the 
parties and witnesses in case any of them happens to reside in the mofussil. 
Consequently in such cases adjournments have to be applied for on the ground 
of the party not being ready because he does not know when his case will be taken 
Up. Some times it may be days and sometimes months. The practice initiated 
and followed by His Lordship Coutts Trotter C. J. of consultation with the prac¬ 
titioner on the last day of every week for the purpose of settling the list of cases 
to be heard on the following week, was of great convenience to the litigant public- 
and the practitioners. 

Appeals from Subordinate-Courts and District Courts to High Court. 

(D) Printing. —Generally speaking the printing of records in the High Court 
in first appeals, miscellaneous appeals, second appeals, etc., is necessary for their 
proper determination. But whether any printing is necessary or not may be left 
to the discretion of the practitioners. In cases where they consider that no printing 
is necessary, the penalty of not looking into documents which are not translated 
and printed should be removed. Why I am of opinion that the record should be 
printed is that it is not only of very groat convenience for the practitioner to study 
beforehand but it tends also to quicker disposal. 

I would make the following suggestions as regards printing. In the cases where 
the parties want to appeal against the decree of either the subordinate court or 
the district court in original suits and tried by them, the printing of pleadings- 
might be entrusted to the lower courts themselves in a form fixed by the High 
Court. The documents which are in English and which the parties require for use 
iu the High Court may also be printed in the lower court. The effect of such an 
arrangement would be to relieve the press here of congestion from a large amount 
of work which, it must be admitted, causes delay. The printing thus distributed 
would avoid much of the delay which is now caused in printing. I would also 
prefer the documents being translated and printed by the above mentioned courts 
for this reason, in:., that practitioner who conducted the case would know what 
documents are material for use in appeal and it would obviate not only delay but 
unnecessary expense to the parties. A receipt might be passed for the actual cost 
of the printing to the party and such bill might be accepted by the High Court, 
in taxing the costs for the appeal. 

Appeals from Munsif's Court to Distr-ct Court. 

In an appeal from a munsif’s court to the district court greater time than is 
necessary is taken up in printing the judgment probably owing to presses not being 
located within easy reach. Under the present practioe the respondent is not given 
a certified printed copy but only a typed or written one of the judgment for his use' 
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in the appeal. There is no intelligible reason wh y such a procedure is followed. I 
would suggest that type-written copies of judgments may be used in so far as 
appeals from the munsif’s courts to the district courts are concerned. That a great 
■amount of time would be saved is obvious. 

5. Pleadings — Mofussil. 

I do not think that the provisions of Orders 7 and 8 are neglected in this 
province. Amendment of pleadings which may often arise in the course of trial 
arc necessitated by the imperfect instructions of the parties as already stated, and 
to some extent by the case law. The forms of pleadings given in the civil pro¬ 
cedure oode are not exhaustive nor is it possible to frame forms to cover all pos¬ 
sible cases and contingencies. A compliance with the requirement of Order 7 
with regard to the particulars to be mentioned in a suit should be sufficient and 
any attempt to penalise non-adherence to prescribed forms will lead to injustice. 
So far as the High Court is concerned, there seems to be very little complaint 
®s regards the manner in which the pleadings are drafted. 

6. Issues. 

I do not think that the rules as to framing of issues are strictly adhered to in 
the High Court as well as in the mofussil courts. Issues are generally framed by 
the pleaders concerned with such information as they possess and without the 
-assistance of the parties, filed in court, and passed by the judge. An examina¬ 
tion of the parties at the settlement of the issues may be beneficial in so far as it 
may be necessary to ascertain on what material issues of fact or law they are at 
variance and if the judge follows the procedure laid down, indiscriminate summon¬ 
ing of witnesses and protraction of the trial may to some extent be avoided. 

I think the examination of tho plaintiff and the defendant after the settlement 
of issues as part of the trial would work very great hardship in many cases and is 
likely to give opportunities to parties to manufacture evidence and to tamper 
with the witnesses. 

7. Summons to Witnesses. 

In the High Court the party is entrusted with the service of summons to his 
witness and the same procedure might well be adopted in the mofussil except in 
cases where the party himself wants that service should be effected through 
court. 

8. Discovery, Inspection, etc. 

In the High Court the rules as to discovery, inspection, etc., are mostly adhered 
to, but in the mo'ussil Orders X, XT, XII, 0. P. 0. are neglected. The consequence 
is protracted trial. 


9. Trial. 

As already observed the procrastination and the unbusinesslike habits of the 
people contribute to the protraction of the trial. The practitioner who is in charge 
of the case has to find out during the course of the trial what evidence is relevant 
and, if such evidence is not available at once, he has to asx for an adjournment 
or to go on examining witnesses absolutely unnecessary to enable him to gain time 
for the production of the relevant evidence. Further, the court trying a heavy 
case would not, under the present system, be able to devote more than an hour a 
day for a suit, and it has to give preference to short cases in order to enable it to show 
greater disposal in the quarterly return to be submitted by it. 

I do not think that any useful purpose would be served in fixing a time limit 
on the examination of witnesses. The court at present has power and does put a 
atop to the practitioner asking irrelevant questions and wasting the time of court. 
Any fixing of time limit as is suggested would work great hardship and ultimately 
Tesult in injustice being done. 
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I do not think that the insistence of any written applications for adjournment 
would facilitate quicker disposal. The practice now generally adopted is to 
insist upon such applications being filed perhaps more for the purpose of the 
quarterly returns. 

The courts are always averse to disposal of suits on preliminary points of law 
going to the root of the suit partly to avoid a remand and partly owing to the obser¬ 
vations by appellate courts that the judge was wrong in not having decided all the 
issues when the evidence was available. 

I do not think that the judgments delivered are long and disproportionate to 
the case. 

I may here observe that if the suits are posted after due consultation with the 
vakils and if the suit is tried on the day to which it is posted or on the next adjourn¬ 
ed day, the time requisite for such disposal would not exceed more than a year 
either in the High Ooui$ or in the mofussil courts. 

10. Order 41, Rule 11 is not strictly enforced in the mofussil, and, in my 
opinion, rightly so. In most cases the party generally does not get all certified 
copies of documents and depositions of witnesses within the time limited for 
appealing. The court as well as the practitioner would be handicapped if an 
appeal is posted under Order 4l, Rule 11 as soon as it is presented. Assuming that 
copies of the requisite documents are got, the court will have to hear an elaborate 
argument on questions of fact before it could come to a conclusion whether the 
appeal is to be rejected or not. The question is whether it is expedient under 
the circumstances to hear such elaborate arguments. If the other party is 
represented, often times such elaborate arguments may not be necessary. 

High Court. Order 41, Rule 11. 

First appeals are not posted under Order 41, Rule 11 for obvious reasons. 

Second appeals are posted under Order 41, Rule 11 in eases where the Judge to 
whom the papers are previously circulated thinks that none of the grounds as are 
mentioned in Section 100, Civil Procedure Code exist. Ultimately the second 
appeal is posted before a Bench of two Judges to avoid a Letters Patent Appeal. 
No hardship could arise by second appeals being posted under this Order. 

Civil Miscellaneous Appeals, Second Appeals, Revision. 

In most cases which involve either points of law or a consideration of evidence 
they are usually admitted by the registrar in the usual course unless he thinks- 
that the appeal has no merits, when it is posted under Order 41, Rule 11. 

Revisions are generally posted under Order 41, Rule 11 unless the registrar 
thinks that the case is such that a notice ought to issue at once. 

Revisions are generally filed in the High Court (1) under Section 115, Civil 
Procedure Code and 107 of the Government of India Act and (2) under Section 25 of 
the Provincial Small Cause Courts Act. Revisions filed under Sections 115 and 107 
are generally directed against orders passed in interlocutory proceedings in a pend¬ 
ing suit in the lower Courts and I think that such revision ought to be allowed. If 
the revision petition filed would go either to the root of the whole proceedings 
pending in the lower court or if interference in revision would save the parties 
concerned from unnecessary expenditure and trouble and loss, then, such remedy 
ought to be allowed, even though the party complaining in revision may be entitled 
to raise the same question in appeal from any final decree or order passed. 

Letters Patent Appeals. 

I do not think that any frivolous Letters Patent Appeals are now filed and 
the practitioners do not generally advise such filing unless they ‘think that the 
order passed is manifestly wrong. 



I do not think that many frivolous second appeals are filed in the High Court. 
'In money suits of the value of less than Rs. 500 no second appeals are allowed 
at present and the right of appeal in title and other suits should not be 
curtailed. 

I am not agreeable to the suggestion as to the appellant being compelled to 
deposit the full amount of the decree before filing a second appeal as it will affect 
many who may have good or arguable cases. 

11. On an average it may be said that an appeal does get ready within 6 to 
9 months, a miscellaneous appeal and revision petition within 4 to 6 months. 
Any further delay after the records are got ready must be attributable to other 
ireasons. 

12. Legal Representatives. 

It would work very great hardship to throw the duty oij the legal representative 
to come forward and request the court to add him as a party on pain of his being 
bound by the decree in case he was aware of the proceedings. Both in the original 
oourt and the appellate court it would necessitate an investigation as to whether 
the legal representative was or was not aware of the proceedings, and especially 
in the appellate court such investigation being possible only on affidavits. 
Bonding for enquiry and report to the original court in case of contest, would take 
■b. much longer time than it does under the present system wherein, the appellant 
or petitioner is compelled to take the necessary steps within the period limited. 

13. Guardians. 

I approve of the suggestion that instead of successive petitions being filed as 
each guardian refuses to act, an application including the names of alternative 
guardians and sending notices to them simultaneously would work very well in 
practice and such a change is very much to be desired. 

14. Execution. 

Order XXI, Rules 1 and 2 work very great hardship in practice and are produc¬ 
tive of fraud. Even though the court finds that payment has been made in a dis¬ 
charge of the decree it is powerless to refuse execution if payment is not certified 
within ninety days by the judgment debtor. I would suggest that payment 
through post office or the vakil of the party to whom the payment is made or 
payments made before the sub-registrar may be held as valid payments for 
purposes of execution. 

I am agreeable to the extension of the principle in section 21, Civil Procedure 
Code to procedings in execution and also to investing of courts to which a 
decree is transferred for execution with powers to add legal representatives, to 
recognise assignment of decrees and other such powers. 

The language of section 47 may be modified so as to include proceedings taken 
by an auction-purchaser to obtain delivery of the property purchased. 

I am not agreeable to the curtailing of the period of 12 years given in section 
48, Civil Procedure Code whatever may be the nature of the decree. I would 
.also suggest the deletion of article 182 of the Limitation Act and allow' the decree 
holder to execute his decree within 12 years as in the manner of execution of the 
decree of the High Court,Original Side. The practical effect of this is to do away 
with a number of appeals which ariso on the interpretation of article 182. 

I am not in favour of allowing the transferee of a decree to execute, pending 
investigation as to his right to execute for two reasons viz. :— 

(i). It would prevent an enquiry as to whether the ostensible assignee is benamidar 
for one of the judgment debtors. 

•(ii). If it is ultimately found that he had no title, all the proceedings in execu¬ 
tion would become infructous. 
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I am in favour of abolishing Order 21, rule 21. In some cases issue of simul¬ 
taneous process tends to quicker realisation of the decree and avoids fraud being 
played by the judgment debtor. 

I am not in favour of entrusting warrants for arrest to village officials. 

Slay of Execution. 

It must be admitted that some delay is caused by frequent orders staying execu¬ 
tion proceedings. But the appellate courts do, as a matter of fact, grant costs in 
ease stay was applied for on insufficient grounds. If it is found that the applica¬ 
tion was on flimsy grounds and the court dismisses the petition, it is just that the 
party making such applications should be mulcted with exemplary costs taking 
:at the same time into consideration the expenses and trouble the other party is 
put to by such an application. 

I am of opinion that arrest and attachment before judgment do to a very great 
extent help the decree holder in realising his decree and prevents judgment 
•debtors from absconding. 

15. I am of opinion that certified copies may be used more extensively without 
production of originals in case it could be done without prejudice to the parties, 
■and printed papers in the High Court may be deemed to be certified copies. 

It is the general complaint of the litigants and I too am of the same opinion 
'that the court-fees at present are high and any further enhancement of court-fees 
would be tantamount to denial cf justice. 

It is not proper to tax a large number of bond fide litigants with prohibitive court- 
fees with the object of putting down a small number of frivolous suits. I am also 
of opinion that the court-fees should be reduced to the old scale. 

Practitioner s Clerics. 

One important point which is not covered by the questionnaire and which des- 
serves consideration by the Committee is the status, qualification and remunera¬ 
tion of the practitioner's clerks. 

In Madras, it would be admitted, that the remuneration paid to the clerks is 
quite disproportionate to their needs under the existing conditions, as to the cost 
of living. To make both ends meet a clerk has necessarily to look to the clientele 
for remuneration and any disinclination on the part of the clients to pay would 
naturally result in the clerk not paying such attention as is necessary in respect of 
the business of the client in court. If rules of procedure are made providing for 
remuneration to be paid to clerks by the clients on a fixed scale, to be included in 
the costs to be finally awarded by the decree, some amount of delay in the conduct 
of the suit or appeal would thus be obviated. The practice in England is that 
counsels’ clerks are paid fees in proportion to the counsels’ fees and such fees are 
taxed and included in the costs. To enable a clerk to do the business entrusted to 
him satisfactorily it will be conceded that a certain amount of general education 
and training in practice and procedure is necessary. I would suggest that an oral 
or written examination may be held for persons who want to be registered as clerk?, 
after they have undergone a prescribed course of training as apprentices in a prac¬ 
titioner’s office under a registered clerk of some standing. It is quite obvious that 
-such preliminary training would lighten the work of a practitioner who would 
otherwise have to attend to minor details. It would also give ample time to the 
practitioner to get ready for the conduct of the cases. 

Mr. A. RANGACHARIAR, Clerk of the Advocate General and 
Representative of the Madras Vakils’ Clerks Association called 
and examined on Saturday, the 9th August 1924. 

Sir T. Desikachari. — Q. Mr. Rangachariar, you have considerable experience 
as a vakil’s clerk. 


vnr. nr 
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A. Yes, I have got experience for the last 30 years. 

Q. You are the President or the Secretary of the Association t 
A. President of the Association. 

Q. What is the strength of the Association ? How man* clerks are there on 
the rolls ? 

A. 50or60 members. 

Q. Are all of them residents of Madras ? 

A. Yes. 

Q. They are all clerks of Vakils practising in Madras ? 

A. Yes. There are also Attorneys’ clerks and Barristers’ clerks. 

Q. In the very last part of your memorandum you make reference to a very 
important matter and that is with regard to the training, status and remuneration 
of vakils clerks. Now, with regard to training, I suppose they have very little 
training ? 

A. Yes. 

Q. Any person can become a vakils’ clerk ? 

A. Yes. 

Q. Need he be literate ? 

A. He need not be literate. He must know something of English. 

Q. If he could speak a few words in English like an ordinary Jutkawalla 
that is quite enough ? 

.4. It is enough at present. 

Q. If this is the state of things—which you don’t like to continue—what 
would you do to rectify' the existing evil ? 

A. There must be some examination "fixed for that. 

Q. What sort of examination do you require ? 

A. Some general examination as to the practice prevailing in courts. 

Q. Who is to hold that examination ? 

A. The Association may hold it. 

Q. Do you mean the Vakils’ Association ? 

A. No. The Vakils’Clerks Association. 

Q. They themselves have to hold an examination ? 

A. Yes. 

Q. Your idea is that only those people who have got a certificate from that 
Association after undergoing a test should be enrolled as clerks ? 

A. Yes. 

Q. I suppose the vakils’ clerks are now registered as such in the High Court h 
A. Yes. 

Mr. Rao. — Q. Do you wish to simply’ examine them or to give them a 
training ? . 

A. Both examination and training. 

Q. Your Association would undertake the training ? 

A. If they are attached to some senior clerk they will be trained. 

Sir T. D&sikachari. — Q. What about the mofussil clerks ? 

A. I cannot say anything about the mofussil. 

Q. What would _vou do with regard to them ? Will you make a similar recom¬ 
mendation with regard to them also ? 

A. The court language being the vernacular, they may r be trained in any way. 
of course they must have some training. 

Q. What do you say ? Do you think any training inecessary for clerks of 
vakils practising in the mofussil or not ? 
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A. There mast be some training. 

Q• That must be determined by your association ? 

A. Y 1 1 by our association. There are associations in the mofussil also. 

Q. It may be left to them to do it ? 

A. Yes. 

Q- Now, you think some sort of training is necessary before a person can become 
vakil's clerk ? 

A. Yes. 

Q■ I suppose the vakil’s clerk has to do most of the routine work of the 
vakils ? 

A. Yes. 

Q■ He has to present batta memos., take the plaints and present them in courts 
and pay process fee for witnesses and serve affidavits upon other vakils. Most 
of the things that have to be done under the Code seem to be done by the vakils’ 
clerk ? 

A. Yes. 

Q. If the vakil’s clerk chooses to delay matters he can ? 

A. Yes. 

Q. Very often he will choose to delay matters if he does not get his tiffin. 

A. Some people do it and some people do not. 

Mr. Radhakrishnaiya .—If the vakils have proper supervision over their clerks 
•such things may not happen. 

A. Yes. 

Sir T. Disikxchari. — Q. You seem to think that vakils’ clerks are in a position 
to delay matters if some additional fee is not paid to them ? 

A. Tt is natural. I don’t think they do. 

Q. The question is not whether it is natural or unnatural. I am trying to get 
at facts. Is it a fact that a client has to pay not only to the vakil but also to the 
vakil’s clerks ? 

.4. Sometimes they pay. 

Q. The person that does not pay would not have his work done quite as 
expeditiously as the person who pays ? 

A. Yes. 

Q. In that way I suppose some sort of extra expenditure must be incurred by 
each client ? 

A. Yes. 

Q. That is over and above the vakil’s fees and the court fees ? 

.4. Yes. 

Q. What is your suggestion with regard to this matter 1 Instead of having 
this fee about which there is no rule, you would like to have some sort of fee fixed 
ior the vakil’s clerk. 

A. Yes, some percentage. 

Q. You want to have the fees fixed just as counsel’s clerks take fees T 

A. Yes. 

Q. What percentage of fees do you require 1 

A. 5 per cent. 

Q. On what ? 

A. On the vakil’s fees. 

G 2 
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Q. That will be in addition to the fees paid by the client, to the vakil. Your 
think that another 5 per cent of the fee fixed for the vakil must be made legal as 
part of the costs t 

A. Yes. 

0. Unle 33 that is done you think that this sort of exaction will go on ? 

A. Yes. 

Q. If you want to have things done speedily and minimise delay, you want, 
to improve the status of the vakil’s clerks and their remuneration ? 

A. Yes. 

Mr. Sistri. — -Q. Do you want the fee to be fixed in addition to their pay or 
in substitution ? 

A. In addition. 

Sir T. Disilczchari.—Q. What is the salary generally drawn ? 

A. Rs. 25 to 30 a month. 

Q. I suppose some vakil’s clerks make large sums as additional remuneration 
and others less ? 

A. Yes. 

Q. Have you any further suggestions to make for the improvement of the vakil’s 
clerks as a whole ? 

A. I have nothing to state in addition to what is stated in the memorandum. 

Q. There is another point that you have referred to and that is about tire costs 
of litigation. . You say that the litigant, when he comes out successful in the second 
appeal, is not a gainer at all ? 

A. Of course he loses everything. 

Q. With the money spent in the first court, the first appellate court and in 
Madras, though at the end of it all he is nominally successful, he is really a loser. 

A. Yes. 

Q. How could you prevent this ? You complain about it. What is the remedy t 
You have been managing clients for a very long time. Let us know what you think, 
of the matter ? 

A. Of course the whole value of the property will be spent on. the litigation, 

Q. That is not a desirable state of affairs. Is it ? 

A. It is not. 

Q. How would you prevent it ? 

A. I am not able to say. 

Q. You only wished to draw attention to that fact ? 

A. Yes. 

Q. How is this extra expenditure incurred ? 

A. By coming to Madras several times. 

Q. If there is a second appeal on the ready board, at once the vakil’s clerks- 
write to the client. He comes here possibly assisted by his relations and they stay 
here for 2 or 3 days. 

A. Some weeks and some months. 

Q. Sometimes the cases are not taken up and then they go back and come again.. 
In that way this expenditure is incurred so far as second appeals are concerned ? 

A. Yes. 

Dr. DeSoum. — Q. Supposing a man from the Tinnevelly district files an appeal, 
will you give the Committee a rough idea as to the amount of expenditure which he 
will have to incur, I mean his actual out of pocket expenditure ? Of course, first 
of all he will have to come with his judgment and decree to Madras to show it to> 
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his pleader and he will thus perform one journey between Tinnevelly and Madras* 
How many days will he stop at Madras for that purpose ? 

A. About a week or ten days. After giving instructions to the vakil, he will 
next apply for stay of execution and will have to come again and stay here for 
about five or six days. 

Q. So he has performed two journeys ? 

A. Then he has to come for interim proceedings and up to this he has to make 
three journeys. 

Q. And has he to come again ? 

A. Then after the case is ready we will write to him and he will come again 
Some people at that stage stop here for months together and some people go away 
after waiting for some days. 

Q. So an appellant has to perform four journeys and his stay is for about a 
week each time and that will account for much out of pocket expenditure ? 

A. Yes. 

Sir T. Deaikachari. — Q. How would our clients like to have all this expenditure 
avoided by not having second appeals in cases in which the property would not pay 
the expenses ? 

A. They would always like to file appeals. 

Dr. DeSouza. — Q. How are second appeals posted—first of all on the ready 
list, then on the weekly list and then it will be posted on the day list ? 

A. Yes. 

Mr. Rao. — Q. For how many days have you to appear when it is posted on the 
day list ? 

A. For several days. 

Q. Do they post more work than they can actually do ? 

A. Usually there are 10 or 15 second appeals each day, but only 8 or 10 are 
disposed of and the rest are postponed to the next day. 

Q. Are they posted at the top or again at the bottom ? 

A. At the top. 

Sir T. Desikachari .— Q. There is another matter, and that is with regard to 
the service of processes. I think in such matters the opinion of a person of your 
experience must be valued. You seem to think that there is no real evasion of 
service so far as the service on the defendant is concerned. That is your idea T 

A. Yes. 

Q. But you think that there must be some effective supervision over these 
process servers ? 

A. Yes. 

Q. What for ? 

A. So that the process servers may serve processes properly. 

Q. Do you mean to say that they sometimes collude with dishonest defen¬ 
dants and that the process servers are apt to be open to temptation ? 

A. That is the complaint every where. 

Q. And that if the presiding officers have a stricter eye upon them this thing 
can be avoided ? You do not want any alteration in the existing law relating to 
process-servers ? 

A. No. 

Q. With regard to the service in the High Court you seem to complain that 
it is complicated and causes delay. What have you to do before the summonses 
are issued 1 

A. We file the summons along with the plaint. That is with regard to the 
Original Side of the High Court. We have to file copies of the plaint as well as 
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the necessary papers and along with all this a summons. After the plaint is filed 
they issue the summons to us i.e., to the vakil’s clerk. We have to take it to 
the sheriff’s office and then we have to go to the bailiff and see what time suits 
him. There is no delay in the sheriff’s office, but it is with the bailiff. 

Q■ The bailiff is deputed to serve the summons ? 

A. Yes. 

Q . And then you have to wait upon him and arrange the thing with him and you 
have also to pay him some remuneration ? 

A. That has not been my experience. 

Q. What do you suggest ? Apparently there are four stages before a defendant 
can be served ? What is your suggestion ? 

A. My suggestion is that as soon as the summons is issued the sheriff’s office 
instead of sending it to the bailiff should send it to the vakils’ clerks. 

Q■ Do you mean to say that instead of the vakil’s clerk waiting upon the 
bailiff, the bailiff should wait upon the vakil’s clerk ? 

A. No. I mean to say that the sheriff should be in communication with the 
vakil’s clerk and they should fix a convenient time to the bailiff. 

Q. That you would like to do both on the Original Side and the Appellate Side ? 

A. On the Appellate Side it is sent to the lower court for service. 

Q. What would you do with regard to second appeals ? 

A. That is also sent to the lower court for service. 

Q. And it often is returned unserved ? 

A. For that I have suggested that when a suit is filed, the parties should give 
their registered addresses and these should be sufficient for second appeals. 

Q • Your suggestion is that there must be some rule that registered addresses 
should be given by the parties themselves and they should serve until the case is 
decided in the High Court, and that if there is any change in the address the 
parties should send intimation to the court 1 

A. Yes. 

Q. Would you keep that registered address for the purpose of execution ? 

A. No. There must be another registered address, because the vakil will say 
he has no connection with the matter. 

Q. With regard to printing, you seem to think that, though some printing is 
necessary, the printing that is at present going on is unnecessary ? 

A. In first appeals it is unnecessary. In the High Court delay is simply due 
to printing of documents without considering whether they are required or 
not. 

Q. What is your suggestion ? 

A . My suggestion is that the vakil should be allowed to choose the papers that 
should be printed, and then printing should be done according to certain rules 
prescribed. It would be better if the printing is done by the district court i.e., 
the first appellate court. Documents should also be translated there if they 
are in vernacular. 

Q. So your suggestion is that printing and translation should be done in the 
district court ? 

A. It should be done at the direction of the High Court and according to the 
form prescribed by it. 

Q. You seem to think that judgments need not be printed, and that typed copies 
are enough ? 

A. Yes, in the munsifs and the first appellate courts. They are printed 
twice now. 

Q. That causes a lot of delay ? 

A. Yes. 
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Q • As regards the summonses to witnesses your idea is that summonses might 
be handed over to vakil’s clerk. Do you mean that the vakil’s clerk would 
find it convenient to do so ? 

A. Yes, then -there will be no summonses unserved. 

Q- They can do so perhaps in Madras where you have a very small radius. But 
take the district of Madura. Is it possible to have it served in a place like 
Arantangi ? 

-4. When it is outside the jurisdiction it may be served through the courts. 

Q • You know generally munsif courts have a jurisdiction to the extent of 60 
miles. Do you mean to say that a vakil’s clerk can be expected to serve then ? 

A. Then the party may take it. 

Q. So you think that the vakil’s clerks are in a position to do that ? 

A. Yes. 

Q■ Is it a practical proposition ? 

A. Yes, then no summons would be left unserved. 

Q. With regard to attachment of decrees you seem to have some experience. 
You think that the demand for payment of a decree may be made out of court. 
What is your point exactly ? • You don’t want the three months rule ? 

A. I don’t want it. 

Q■ You say that payments evidenced by money order receipts or payments 
through post, or before a sub-registrar must be recognised even after three 
months ? 

A. Yes. That is my suggestion. 


Mr. P. R. GANAPATHI AYYAR, High Court Vakil, Madras, called 
and examined on Monday, the 11th August 1924. 

Witness Statement not printed. 

Chairman. — Q. I see that you are a little nervous of the desire to speed up the 
law courts, which, you think, might result in excessive pace. Is there any great 
danger of excessive pace ? 

Mr. Ganapathi Ayyar. — A. I thought that that consideration should also come 
into the administration of justice. 

Q. What consideration ? 

A. That you should not be speedy in the administration of justice. 

Q. You mean that justice should not be sacrificed to speed ? 

A. Yes. 

Q. I rather gather, going round the country, that people do not in the least 
want to get rid of law’s delays. They rather like that. Do you think that there 
is any great feeling in Madras to that effect ? 

A. Until this Committee was appointed, people had no grievances. 

Q. So the only grievance is in the appointment of the Committee ? 

A. I do not know that. 

Sir T. Desikachari .—The appointment of the Committee may have made 
them to realise the existence of the greivances. 

A. They were aware that there were delays. 

Chairman. — Q. Do you not think, as a matter of fact, that suits taking two 
or three years or more to come on for first hearing, and taking seven years or more 
to be decided are rather worse grievances; that amounts to denial of justice ? 
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A. Suits taking up a long time for disposal are really a blot on the administration 
of justice. Of course, as a matter of fact, apart from a suit taking seven years, 
I have seen suits taking twelve or fifteen years. 

Q . We have been looking up a certain number of cases, “ B ” diaries and returns, 
and it seems to be pretty plain that in Madras it is not a question of justice being 
done too speedily, but a question of trying to save justice from being blocked alto¬ 
gether ? 

A. More or less it is due to the fact that the judiciary is undermanned. 

Q. That is another question. I only wanted to make sure of the existence 
of delays. You cannot dispute that ? 

A. No. 

Sir T. Desikachari. — Q. You are Secretary of the Dharma Rakshana Sabha 
and you have certain suits which are pending for over five, ten or fifteen years ? 

A. I can give you an instance of a suit pending for fifteen years. 

Chairman. — Q. 1 particularly want to ask you about schemes, because you are 
the only gentleman, who has taken up that aspect of the law and who has paid 
special attention to it. You arc representing a sabha. well interested in these matters. 
As I understand, the difficulty is that suits are brought under section 92 of the Code, 
but under that section you cannot implead stranger alienees with the result that 
you get a suit which takes a long time to try in order to suit the nature and the 
conditions of the endowment and only then proceedings start to recover the pro¬ 
perty which has been wrongly alienated. 

A. Yes. Some endowments are lost because there is a limitation bar. 

Q. That is to say you cannot get a suit under section 92 sufficiently advanced 
to have a proper plaintiff constituted before a cause of action comes on ? 

A. Yes. 

Q. Have you thought whether the law of limitation may be altered in any way 
to meet such a case '! 

A. I have suggested the alteration. 

Q. Now. just explain to us what the proposed amendment is? 

A. The Privy Council has now held that so far as improper leases are concerned 
there is no 1 imitation. The successor has got a fresh start. But as regards out 
and out alienation the Privy Council recently distinguished and held that limit- 
tion would start from the date when the alienation is made and possession handed 
over to the other alienee. 

Q. Article 144 of the Limitation Act ? 

A. Yes. The amendment I suggest is this. So far as the non-religious portion 
is concerned, the limitation is sixty years according to a rule of the privy council. 
I suggest that the same limitation might he applied, namely a period of sixty years 
from the date of alienation, so that it may not work hardship to any person. 

Q. That is to say where it is a religious endowment you will put it on the same 
footing as a public charitable endowment, for which the present term is sixty 
years .' 

A. Yes. In fact some judges have suggested that the period should be 
sixty years 

Mr. Justice Stuart. — Q. Your remedy will in no way quicken up the proceed¬ 
ings. The proper remedy is to sec that these cases are taken up promptly ? 

A. But it is very difficult to get suits instituted under section 92. 

Q. But it is not a question of getting them instituted. The question is of get¬ 
ting them heard. I have here a case from Chingleput. It was in connection with 
a temple for which a committee was appointed under the Act of 1863. The trustees 
of the temple were interfered with by two dismissed trustees, who hindered their 
possession. I find that on an absolutely elementary point the suit was kept pend- 
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ing for three years. The judge did nothing for three years, and he went on giving 
adjournments every three months 1 

A. —That is why I say that the delay is also due to the fact that the judges 
have no time. 

Sir T. Desikachari. —May I put it to you, Mr. Ganapathi Ayyar, that so far 
as scheme suits are concerned it apparently does not pay any judge to take them 
up. Neither do the parties seem to be anxious to have them finished. 

A. Yes. Parties are not inclined, I do admit. There is some disinclination 
also on the part of judges. 

Q. You are aware that suits are now pending for six or seven years 1 

A. Yes. 

Chairman. — Q. Coming back, you say that for religious endowments there is a 
limitation period for 60 years. Which article are you referring to ? 

A. The article that has been applied by the Judicial Committee. The ease 
I am suggesting is this. Under the regulations property is vested or the manage¬ 
ment is vested in the Board of Revenue, whether hereditary or not, so that when 
the suit is brought the suit is brought on behalf of the Government. 

Q. Your ease is under what article 1 

Sir T. Desikachari. — Under article 149. 

Q. You say that if a plaintiff dies or somebody is wanted to be added as a party 
there are difficulties under section 92 '! 

A. Yes. 

Q. The constitution of the suit is altered and it ceases to be the exact suit 
that is sanctioned. Would you make it a rule that any addition of parties and 
such things are quite open to the judge and that substitution of parties for the 
same general purpose might be made by him ? 

A. Yes, there is decision of the privy council to that effect. 

Q. You mean the absence of clear statutory enactment leads to a lot of these 
objections ? 

A. Yes. 

Q. I understand you to say that for the past 15 years and more every other 
suit that is brought in a sub court or a district court in Madras is brought under 
section 92 or is connected in some way with trust ? 

A. Yes, there is a great volume of work of this sort in the Madras courts. 

Q. You suggest that some officers should be specially selected to dispose of these t 

A. Yes. Otherwise these arrears could not be cleared. 

Sir T. Desikachari. — Q. Is it a fact that during the last one or two years an d 
more there are less number of suits ? 

A. Yes, last year it was less. 

Q. It is inferred that a large number of suits were suddenly instituted having 
regard to the new Religious Endowment Act being passed. Is that the cause ? 

A. Yes. There was a Religious Endowment Bill which had provisions prevent 
ing suits from being brought, and repealing section 92 with reference to these reli¬ 
gious trusts. In consequence of this very many suits were brought. 

Chairman. — Q. What is the point with that Bill ? 

Sir T. Desikachari. —That bill was passed by the local Legislative Council 
and was sent to the Government of India for consideration. The Bill was sent 
back for reconsideration by the Government of India and when it came back it 
was again passed and it is now awaiting the sanction of the Viceroy. 

Chairman. — Q. Is that a matter on which there was a good deal of contro¬ 
versy ? 

A. Yes, there was a good deal of agitation over that. 
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Q. So the whole question of the preservation of the public religious endow¬ 
ment is therefore under the careful consideration of the local Legislative Council 
and they me the people who have to deal with it. You make a good deal of 
suggestions as regards the procedure in the courts below. I see that the main points 
you make are points that have been raised before us from time to time. In scheme 
suits do you find that the court, when it settles a scheme, proceeds on an unsatis¬ 
factory principle or do you find them satisfactory ? For instance are there 
any provisions which are getting to be commonly introduced that are objec¬ 
tionable ? 

A. I don’t understand. 

Q. Are there any practical suggestions that you can make with regard to scheme 
suits ? 

A. So far as appointment of trustees are concerned it is a business which ought 
to devolve upon the court. Beyond that for the court to assume management 
of the temple and thus go into the details would be objectionable. 

Q. The court does not do that as a rule ? 

A. But sometimes, in Chingleput. 

Sir T. Deaikachari .—The courts do reserve power to interfere with the consent 
of the parties. In the internal administration of the trust the court should 
not interfere. But such clauses are used for the purpose of the court itself inter¬ 
fering even in the internal administration of the temples. 

A. Yes. 

Mr. Sastri. — Q. These suits as a rule don’t go to the High Court ? 

A. Sometimes they go. In fact the major portion goes. 

Chairman — Q. Would you like to say that the question relating to the 
alienation of trust property could be introduced in the suit unit under section 
92 ? 

A. That is the suggestion I made in order that the question of limitation may 
not come in and the question decided speedily. 

Sir T. Dwikichari. — Q. Would it not make the suit more cumbrous ? 

A. If there are a large number of alienations that would be so. In cases where 
there are a few alienations you can do it, on the ground of breach of trust. You 
are trying that in the absence of the only person who is interested. 

Q. Would you think that it would make for speedy j ustice and would be con¬ 
venient both to the parties and to the court ? 

A. Yes. 

Mr. J<itliv>. St urt. — Q. How many suits have your society on hand now ? 

A. More than a hundred. 

Q. Would not that make a sufficiently strong case for the creation of a new court ? 

A. Yes, I suggested that. 

Chairman. — Q. You say that many cases have been pending under section 
92 and of that nature. Is it for the recovery of the trust property ? 

A. Yes. 

Q. As to district munsifs, you appear to think that before they begin to try 
suits they should be placed under district judges or subordinate judges so that 
they might learn work under them. Don’t you think—they are appointed at the 
age of 30 and after some years at the Bar—they might know the actual trial 
work ? 

A. Yes, those who have had practice. 

Q. Don’t you think that what is required for them is management of the bus’ 
ne3» side of their duties ? 

A.- -Also in the trial. 
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Q. Have you noticed that judges have been transferred after arguments have 
been heard, but before judgments have been delivered and ,that cases have to be 
tried over again by the men appointed in their place ? 

A- In two or three instances. 

Mr Justice Slmrt. —Q. But in that case why does not the judge himself deliver 
t judgment 7 

A. He has got enough work when he goe3 to the new court. 

Q• In my province if a man leaves a place after he has heard arguments he has 
to deliver the judgment. 

A, Here when the matter is brought to the notice of the High Court, the judge 
is retained for that purpose. 

Q • But he can write the judgment anywhere because he has completed the case ? 

A. Sometimes the judges are consulted before they are transferred and so the 
High Court can know that there are cases in which arguments have been heard 
but judgments have not been delivered. 

Q• Do you mean to say that the district judge does not know that one of his 
subordinates has heard arguments in a case but has not delivered the judgment 7 
A. But munsifs here are transferred after every three yoars. 

Q. Does not the district judge look into their work at that time ? 

A. When the judge comes to know that the munsif has heard arguments in a 
case but has not delivered the judgment then the transfer is cancelled. 

Dr. DeSouza. — Q. Does not the munsif or the subordinate judge himself report 
to the district judge that there are several cases in which he has heard arguments, 
but has not delivered judgments and therefore ask for postponement of the transfer 7 
Does not that hap}. en as a matter of course 7 

A. But that will not be to his credit. It may be said that he is against his 
transfer. 

Chairman. — Q. Apart from that, I would like to ask you a question about some 
special subject. You consider that representative suits should not be extended 
more than is necessary ? 

A. Yes. 

Q. And you think that all members of a Mitakshara family other than sons of the 
party defendant should be made parties ; in other words you do not think that 
representation principle should be applied beyond this that you might treat the 
father as Karla representing his own son unless there was an adverse interest 7 
A. Yes.| 

Q. Will you just tell me in connection with section 92 suits, who are the defen¬ 
dants ? As a rule are they simply trustees 7 
A. Yes. 

Q. You do not get a question of representation orders involved in that 7 
A. Exoeptin the case of the plaintiff, 

Mr Justice Stuart. — Q. Are these suits almost entirely suits to remove trustees 7 
A. Yes. 

Q. Why should they take such an excessive time ? 

A Because they have to be trie! along with other suits. 

Q. Do these suits always present difficulties 7 
A. Some cases do. 

Q. I think they are usually cases of misconduct 7 
A. Yes. 

Q. I can not understand it. I have tried many suits of this nature and I do 
not know any case which presented any great difficulty. The question of miscon¬ 
duct is usually a very clear one and easy to decide. 
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A. Yes. 

Chairman. — Q. Do plaintiffs in these ca9ea want time in order to collect funds 
for proceeding with the suit ? So far as the institution fee is concerned I do not 
think any difficulty arises. 

A. Yes. 

Mr. Justice Stuart. — Q. Why do you want large funds in a suit of that sort— 
after all these are questions of misconduct which are usually reprobated by the 
people who worship in the temple ? Those are the people who are dissatisfied with 
the management. 

A. Yes. 

Mr. Jft'io. — Q. Supposing the new bill is passed as an Act, will that in any way 
help you ? 

A j Section 92 is repealed as regards Hindu Public Religious Trust. 

Qj What is the procedure there ? 

A. The Board takes the initiative. 

Q. Do they adjudicate ? 

A. Yes. 

, Q. Are their orders final ? 

A. The matter may be agitated again in the civil court. 

Q. If the bill is passed, the presont position will change ? 

A Yes. 

Chairman. — Q. About the practice in the High Court, you lay stress on the point 
that there is too much translating and printing. I understand, when appeals are 
of the valuo of Rs. 10,000, the printing is in the Privy Council form and you say 
that unless the parties are proposing to go by the Privy Council form, it is unrea¬ 
sonably costly to require them to print in that way. The difference between the 
Privy Council form and the ordinary method of printing is apparently considerable 1 

A. Yes. 

Q. You say that bills for the Privy Council generally amount to Rs. 4,000 
or 5,000 and not less than Its. 1,000 in any case? 

A. Yes. 

Q. The Privy Council has passed rules quite recently and it will be absolutely 
early to suggest such a change in it ? 

A. Yes. As a matter of fact printing in the Privy Council form takes a very long 
time and if you have got delay in the High Court, you have got it in printing only. 

Q. The delay is not mostly due to printing in the Privy Council form, but it 
is costly no doubt ? 

A. Yes. 

Q. You suggest that the practice of originating summons may be started in 
speoifio matters. Do you suggest that as regards the Original Side of the High 
Court or as regards all courts ? 

A. As regards all courts. It will tend to speedy disposal. 

Sir T. Desitcachari. —The matter is one apparently suggested in connection 
with the suits about alienations by owners of limited estates—for instance by a 
widow—and in order to prevent these alienations being questioned sometimes 50 
or 60 years afterwards you suggest some sort of originating sommons. 

A Yos, with reference to the alienation by a widow, to get the permission of 
the court upon a particular fact stated. 

Q. Before the alienations are effected ? 

A. Yes. 

Q. The result of that would be that every alienation by a widow will be brought 
before a court ? 
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A. No body will be obliged to come before the court, 

Q. But will not every person be inclined to go to the court and apply for ori¬ 
ginating summons and that will be an undesirable consequence ? 

A. Yes. 

Q. The result of that would be an enormous increase in the number of cases ? 

A. I don’t know. 

Chairman. — Q. Is not your suggestion based on the fact that some body here 
introduced a Bill on the subject ? That is of course a matter for legislation. 

A. I am leaving out the disputed questions. 

Q. Your suggestion to introduce originated summons ii your me norandu-i 
■and that bill has nothing to do with that question ? 

A. No. 


Mr. RANG AN AYAK ALU NAIDU, Representative of the Indian 
Officers’Association, Madras. 

Written Statement. 

1-—A (ii) Original suits based on title may require one year for disposal. Money 
suits may be disposed of in 6 months. Regular appeals do not take more than G 
months, except in special cases. Civil miscellaneous appeals against orders may te 
disposed of in 3 months, and small causes also in the same period. 

(iii) Original Suits in the district munsifs’ courts may also take a year, and 
money suits or rent suits 6 months. The other suits, according to their nature, 
take 3 to 6 months, and the small causes also may ordinarily be disposed of in 3 
months, if contested. (Much of the delay m disposal of suits is occasioned by the 
difficulty of service of suit notices upon defendants, and some effective means of 
speedy service may tend to reduce the pendency of suits.) 

B (i) The claim proceedings in district courts, subordinate courts and the 
district munsifs’ courts may well be disposed of in 2 months. 

2.—Disposal of original suits involving title now generally exceeds the reasonable 
limits prescribed above. The main causes for the delay are numerous which can 
only be barely referred to, as a discussion of the causes may be out of place here. 

1. Want of sufficient number of courts ; 

2. Difficulty of effecting service on defendants, because of wilful evasion and 
because of want of co-operation on the part of village officers ; 

3. Reluctance of the witnesses to attend courts because of their personal incon¬ 
venience, and consequent evasion of service of summonses ; 

4. The natural tendency of parties to be dilatory and of the propensity of the 
defendants, with weak defences, to postpone the evil day of judgment ; 

6. The prevalence of toutism, referred to also in the report of the recent Bar 
•Committee there being no effective legal provision to check it for want of 
proper facilities to book the touts; 

6. Absence of the members of the Bar engaged elsewhere and their unprepared¬ 
ness for want of sufficient time, because of the acceptance of engagements beyond 
their power to cope with ; 

7. The difficulty of securing the attendance of village officers who happen to be 
witnesses in most cases and whose presence is generally required for revenue 
purposes. 

3-—Most of the time is now taken up by judges for recording depositions. 
Some convenient system of having the depositions recorded in short-hand and read 
over to the witnesses after transcription, will save considerable time and reduce 
the period of pendency of suits. 
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4. —District munsifs :—-Their selection at present is generally good, but special 
attention should be paid to the extent and nature of the practice they have in the 
profession before appointment, as the training they get depends upon the extent of 
their practice. 

Subordinate judges :—Promotion from district munsifs, having regard totheir 
efficiency. 

District judges : —Promotion from subordinate judges of proved competency. 

High-Court judges :—Promotion from distinguished district judges, with con¬ 
siderable mofussil experience, which is indispensable. 

The rules require no alteration as it is the method of selection that makes for 
efficiency. Appointment of men of the provincial service as district judges and 
High Court Judges would tend to speed up disposal. 

5. —No special training would be necessary for district munsifs before appoint¬ 
ment, if the selection is made with strict regard to the extent of their practice at the 
Bar. In the case of candidates drawn from ministerial officers, some preliminary 
training is necessary. 

6—Disposal is not affected by the present method of transfers. 

7.—It is not possible or desirable to fix a correct general standard, which varies 
with each court. An average of disposals for 10 years for each court may be fixed 
as the standard. 

8—Concentration of many civil courts in one place of the same grade does 
hamper the work of the judicial officers as it is alwayB the prominent members 
of the Bar that are engaged in all courts, and their presence cannot always be 
secured whenever necessary. 

9. —No change is needed. 

10. —No more enhancement of the jurisdiction is desirable than at present in 
original suita 

12. —Yea 

(а) 1. Petitions under the Guardian and Wards Act over the taluks over which 
he has original jurisdiction ; 

2. Probate and Administration ; 

3. Issue of succession certificates. 

(б) The local head-quarters subordinate judge or in his absence the district 
munsif may be a personal assistant to the district judge in the matter of ad¬ 
ministration and some branches of work deputed to him, as it is now practically 
sheristadar of the district court that does much of the administrative work. 

13. —The subordinate judges may be invested with jurisdiction of the nature 
referred to. No special selection of officers is necessary. 

14. —Exclusive jurisdiction is not desirable. The work done by the village 
courts and panchayats is not satisfactory in contested matters. People have no 
confidence in them. 

15. —No. Execution of decrees in simple mortgage suits involves change of title 
in immovable property and as there is no right of appeal in small causes, the 
suggested extension is undesirable. Articles Nos. 8, 34, 36, 38, 39, 40 to 43 need 
not be excepted. 

16. — (a) Not desirable. 

17. —Uncontested suits of small cause nature involve no appreciable time in trial. 
Sub-registrars should not be invested with small cause jurisdiction. 

lg,—Yes, in some cases. Second appeals involving right to immovable property 
worth Rs. 500 or less need not be allowed when the decision of the original court is 
confirmed by the first appellate court. There need bo no appeals against orders 
of attachment before judgment and against interim orders under Orders 38 and 
39, C. P. C. 
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20. —In suits for Rs. 1,000 and less no second appeal need be admitted unless 
the first appellate court certifies that there is a question of law involved. 

21. —No. This would be a great hardship. 

22. —No. The provision is not desirable in suits of the value of more than Rs. 
500. Preliminary hearing may be insisted upon in money suits of the value of Rs. 
500 and less. 

23. (2)—No revision petition should be permitted if the interlocutory orders 
could be attacked in appeal. 

21.—The procedure prescribed in Orders 10, 11 and 12 C. P. C. may be enforced 
more strictly to make the issues less complicated and the trial short. Lists of 
witnesses in original suits should be filed for the first hearing. Those not mentioned 
should not be examined except by leave of the court. 

25. —Service through registered post may be more largely employed. Affixtur® 
of notice or summons when made to the house in which the party permanently 
resides should be considered sufficient even in the first instance, when it has been 
duly certified by a competent officer, on oath, that it has been duly affixed. 

26. —The forms given in Civil Procedure Code are generally adhered to. 

27. —No. Not much. 

28. —No. The village munsif cannot be trusted with service as he is not above 
■suspicion in several cases. 

29. —This is being done now, but after the decree engagements of pleaders do 
not continue in many cases. If they do continue the service may b e considered 
sufficient, if only the pleader is given enough time to communicate with his ci'.cnt. 

30. —This is being usually done now. The system is desirable. 

31. —The issues are generally framed by the courts themselves. This may be 
insisted upon and the courts should, in some cases, insist upon the presence of the 
parties or their competent-agents to clarify the issues. 

32. —Neglected as a rule but enforcability is desirable. The absence of the 
parties, sometimes wilful, and the consequent loss of time seems to be the reason. 

33. —This seems to be highly desirable in most cases when the matters in dis¬ 
pute are within the direct knowledge of the parties. Examination of parties 
"before examination of witnesses may shorten the trial. 

34. —This is not being strictly enforced. The system of paying batta to the 
witnesses in advance for the next hearing may secure their attendance more effec¬ 
tually. 

35. —Sometimes it is. 1 1 is difficult for the court to control the number. 

36. —In uncontested proceedings this is now done in some courts. Even here 
affidavits are defective and oral examination is found necessary. In contested 
cases, affidavits are of no practical benefit as the deponents have to be cross examin¬ 
ed. Payment of special costs may be insisted upon. 

37. No. It is highly undesirable. 

38. —It is not desirable to extend the application of Order 37. 

39 . —( a ) in the case of Mitakshara families the parties may be directed to state 
whether their appearance was in a representative capacity or not. 

40. —No. It is not easy to ascertain whether the legal representative was or was 
not aware of the proceedings, and this preliminary enquiry itself may involve much 
time. The plaintiffs or petitioners who start the proceedings are the best persons 
to seek them out and bring them on record. 

41. —Sometimes there has been some delay. The proposal to have a list of all 
possible guardians is not workable. The court guardians are being appointed when 
incessant refusals are met with. 

42. —Only interim orders are passed ex parte, and they do not stand long unless 
iconfirmed. No undue advantage is permitted to be taken. 
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43. —This depends upon the personality of the officei s. Nothing can be suggested 
to remedy the evil, if any. Length of judgments do not interfere with speedy 
despatch of business. 

44. —They are usually disposed of when the question of law is clear and admits 
of no doubt. 

45. —-Yes. Judges themselves fix the dates of hearing. This may be insisted 
upon in cases of officers who do otherwise. 

46. —They are sometimes formally asked and in most cases they do not seem 
to know more than the judges, and they are often far below the mark in their 
estimate. 

47. —No. The commissions are returnable on a fixed day and such returns are 
insisted upon when extensions are not granted for good reasons. Written interroga¬ 
tories need be sent only when open examination is not desired. 

48. —-Adjournment applications, with affidavits, are taken in eases in which their 
necessity is felt by the judges. Day costs allowed for adjournments sometimes 
do prevent frivolous applications. 

49. —If all the witnesses are present, they are taken up generally from day to day, 
though the entire day could not be devoted to a single suit as the number of parties 
in other suits or proceedings, requiring short attention, would be much incon¬ 
venienced. 

50. —Yes. 

51. —No inconvenience is now felt under the present procedure. 

53. —May be extended. 

54. —This is highly desirable. 

55—This may be done without any inconvenience. 

56. — (a) 6 years would be sufficient for money claims and 12 years for immov¬ 
able property. 

(6) This is unnecessary as mere infructuous applications only Bwell the record 
and the decree-holders know when to get at the judgment-debtor. One year would 
be too short. 

(c) The date of the last order on the last application may well be made the- 
starting point. The removal of the 3 years limit for applications may tend to make 
the parties more dilatory in their habits and promptness in execution may not be 
secured unless some limit is placed. 

57. —This is desirable and may prevent frivolous applications. 

58. —The parties living in remote places may find this restriction hard. In 
most cases transactions are carried on with confidence and it is only a few of them 
that come to the court. 

59. —-It may be desirable and also necessary in urgent cases, to permit execution 
on the strength of an affidavit pending service of notice, the collections, if any, 
being deposited in the court. Rule 16 of Order 21 may accordingly be modified. 

60. —-The discretion may be exercised by the court without any inconvenience. 

61. —(a and 6). A single notice may refer to all the substantial reliefs asked for. 
Rule 22 may be so amended as to include the notice of all substantial reliefs. In 
oases requiring attachment of property, sale notices should be sent after attachment. 

02.—Such a general rule would work hardship. Courts exercise their discre¬ 
tion now, and have the power to do so. 

63.—Too many notices are now being unnecessarily sent and a mention in one 
notice of all the substantial reliefs asked for would be quite enough. 

04.—Sale notices and proclamation notices may be issued together, but they 
oannot be issued unless the attachment had been effected, as a clear description 
of the property attached and to-be sold should appear therein. If the pleader’s 
engagement continues, such refusal of notice by the pleader may be considered as. 
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directly. 

65. —No. The village officers cannot be depended upon for honest execution of 
warrants. 

66 . —(a) if parties are compelled to produce such a certificate they would be put 
to unnecessary expenditure and much time will be lost; 

(6) If compelled to add them all as parties, the suits would become much' 
complicated. Dismissal for non-joinder may not be desirable as the parties- 
take the consequence of non-joinder otherwise ; 

(c) If they are made parties to the suit their right should be finally determined 
independent of the plaintiff’s desire ; 

( d) If all mortgagees are on the record such procedure is desirable ; 

(e) No. Sometime would be necessary for payment after the result of the Buitr 
is known. In simple mortgage suits, no final decree need be formally passed ; a 
conditional personal decree may be given for enforcement, after exhaustion of 
security, as was being done till some years ago. 

67. —No such delay is now being caused. Claim for exemplary compensation: 
would tempt the parties to give rise to unnecessary and protracted enquiries. No 
provision for compensation need be made. The courts have full discretion to stay 
the proceedings or not. 

68 . —It may be desirable to take security, if money cannot be deposited, as 
unscrupulous persons are often satisfied by mere postponement by some means or 
other. 

69. —'The law cf insolvency does hamper the decree-holder as it gives the dis¬ 
honest judgment-debtor time for fraudulent transactions. The proceedings before 
the official receiver are not as prompt as is desirable. Exclusive jurisdiction- 
devolving upon the district courts has not appreciably hastened the proceedings- 
The court having jurisdiction in the matter of insolvency petitions may have the- 
power of the kind the district courts are invested with. 

70. —The provision for arrest and attachment before judgment does prevent 
delays in some cases. 

71 and 72.—There is no necessity to change the provision of law requiring an 
attesting witness being called to prove a mortgage-deed. It is not desirable to throw 
the burden of proving the invalidity of the document upon the executant before: 
formal proof of its genuineness is adduced, as admission of execution before sub- 
registrars is not sufficient judicially. 

73. —If both the parties consent there is no harm in admitting secondary evidence 
of any form. There is no difficulty in obtaining the certified copies of the documents- 
and much time is not involved in obtaining them, if only the parties are diligent. 

74 . —The period of limitation in suits against the Government may well be 
reduced to 30 years and in suits on mortgages with possession to 12 years. 

76. —It seems to be necessary that a registered document should be insisted 
upon to evidence partition of immovable property. 

77 . —Partnership transactions involving a capital of five hundred rupees and 
more may be compelled to be evidenced by registered documents. The fee for 
registration must be reduced to induce free registration. 

78. —There is no harm in permitting the equitable principle of estoppel to operate 
against the provisions of the Transfer of Property Act in cases of part performance,, 
as courts are of both law and equity and the principles of equity may, in exceptional 
cases, be permitted to modify the provisions of codified law. But in several cases- 
the pleas of part performance would open a wide door to perjury. 

79 . —This may involve hardship in the matter of transactions involving small 
amounts. 
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80. —This involves great hardship in the. case of persons residing in remote 
villages. Thumb impressions may n ell be insisted upon. 

81. —If courts can refuse to recognise benami transactions, after due notice to the 
people of the change in the law, such pleas may well be disallowed. 

82. —Varying rates of court-fees cannot be introduced and there is practical 
difficulty in the collection of the court-fees at the time of institution of suits, the 
frivolous nature of which can only be known after trial. The imposition of 
additional costs by way of penalty may serve to check the institution of such suits. 

83. —There is difference between mortgage-deeds, sale-deeds and lease-deeds. 
The present provisio'n in the case of mortgage-deeds is necessary. In sales and leases 
also, there are attestations invariably. No change is necessary. 

84. —The introduction of law of champerty and maintenance, as obtaining in 
■England, may well be introduced now into India. 

85. —No necessity for referees is now felt in the mofussil. 

86 . —If only authorised reports are permitted to be cited, much time can be 
saved. 

87. —Yes. To a certain extent it may tend to speedy justice. Hindu Law and 
“the law of torts may well be codified. 


Mr. RANGANAYAKULU NAIDU called and examined on Monday, 

the 11th August 1924. 

Mr. Justice Stuart — Q. I have not been able to find a single instance of an appeal 
being decided on the day it was fixed for its first hearing. Is that your experience ? 

A. Yes, it is never done. 

Q. What is the reason ? 

.4. On the first day pleaders are not sometimes ready and we feel no difficulty 
in adjourning them. In original suits there is the difficulty of witnesses coming 
again and again, but in the case of appeals we have only to deal with the pleaders 
.and therefore neither they nor wc feel any difficulty in adjourning them. We 
usually do these appeals according to our convenience and whenever \ie find time 
available. 

Q. Don’t you think that this is one of the main reasons for the delay in 
deciding appeals in this presidency ? Do you know that the number of pending 
appeals is enormous ? 

A. That is not the reason. 

Q. What is the reason then ? 

A. The reason is that we have to pay more attention to original suits than to 
appeals. The capacity of a man is judged with reference to the original suits 
only and the appeals are not taken into any account. 

Q. Then the reason for the delay in the disposal of the appeals is that the promo¬ 
tion of subordinate judges depends on the disposal of original suits and that the 
appeals have nothing to do with their promotion ? 

A. No, this is not exactly the case. 

Dr. DeSonza — Q. Is it not sometimes the case that pleaders ask for an adjourn¬ 
ment in these appeals because their clients have not instructed them fully ? 

A. Yes, that is the case, but sometimes they openly say that the}' have not been 
properly paid by their clients and therefore they ask for an adjournment. When 
swe feel no inconvenience we are obliged to comply with their request. 

Q. Are there many such cases If 
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A. No. 

Mr. Rao — Q. What is the time allowed for the disposal of an appeal ? 

A. Six months. 

Q. Do you keep them over and above six months 1 
A. Sometimes we do. 

Q. How many part-heard suits are now pending in your court 1 
A. My court was only established on the 1st August 1924 and in view of the 
notification I took special care and disposed them of. 

Q. Generally there are five to seven part-heard suits pending in every court ? 

A. Yes, rather 12 or 13. 

Q. Are there any courts in which there are no part-heard suits 1 
A. I don’t think so. 

Sir T. Desiknchari — Q. In munsifs’ courts you have probably more part-heard 
suits. 

A. Yes. 

Mr. Radhakriahnaiya — Q. With regard to recruitment you say that you 
would like to have on the High Court bench some people who have been district 
judges with considerable mofussil experience. I think, according to the present 
rules judges who have been judges in the Madras small cause court are not 
considered as belonging to the provincial civil service ? 

A. Perhaps not. 

Q. Suppose a person recruited direct from the Bar is sent to the Madras small 
cause court. Will he not be considered to be a member of the provincial civil 
service. 

A. He is not. 

Q. If afterwards he is appointed a district judge and from that place he is 
appointed a High Court judge would you consider him to satisfy the requirements 
of your service and do you say that such a porson does not represent the provincial 
civil service. 

A. No, he cannot represent the provincial civil service. We have no grievance 
about the members of the Bar being recruited direct into the provincial civil service 
but we have also a right to rise according to our qualifications. 

Mr. Rao — Q. What you mean is that you want to have a chance for yourself. 

I see no harm in that at all. 

A. Not about that. District munsifs do come direct from the Bar. 

Sir T. Desikachari — Q. I wish to ask you about question 14. You say that 
exclusive jurisdiction i3 not desirable so far as the village panchayat courts are 
concerned. Have you experience of the village panchayat courts ? 

A . I had experience of village courts as a district munsif. 

Q. In what districts ? 

A. In the Guntur district and the Godavari distriot. 

Q. You say that these panchayat courts are not popular; but is it a fact that 

they are increasing in popularity ? I put you this question because I have got 
figures before me for each district. 

A. I have no experience of panchayat courts, but I had experience of old village 
courts. 

Q. Then how do you apply your remarks to panchayat courts ? 

A. That is not from experience, but from what I heard. 

Q. Surely we do not judge from what we hear ? 

A . If you want to know the public opinion, we determine only from what people- 
think about it. 

Q. For instance in Godavari there are 268 village munsifs’ courts and 48; 
panchayat courts, and they have disposed of six thousand tiitf. 
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A. Perhaps had they been popular, there would have been a larger number. 

Mr. Sastri — Q. From what source is your opinion gathered, is it from members 
•of the Bar ? 

A. From the club talk. 

Q. That is confined to members of the Bar ? 

A. There are merchants also. 

Q. Have you had conversation with persons who actually had litigation ? 

A. My memory is not quite correct, but, at any rate, there was conversation 
•about these matters. 

Q. Persons who had actually come into contact with the panchayat—have you 
•had conversation with them ? 

A. Must be. 

Sir T. Desikachari — Q. I am putting you these questions because you are 
representing the Officers Association. 

A. But so far as I am concerned I have no experience. 

Q. This statement is not made on the actual statistics ? 

A. That is what I believe. There are other gentlemen also who drafted this 
memorandum, and they are also of the same opinion. 

Dr. DeSouza — Q. Do you think that there is a certain amount of complaint 
•that munsifs and subordinate judges do not pay sufficient attention to execution 
work. Several witnesses who were examined before the Committee, suggested 
that this is due to the fact that execution work is not shown in the statistics and in 
consequence the munsifs neglect it, and a good deal of it is done by the execution 
clerk. What justification is there for this belief ? 

A. Thereis absolutely no justification, because execution is a work which does 
not very much tire the judge. 

Mr Sastri — Q. But it annoys him V 

A. No. He can dispose of 100 or 120 applications in half an hour. 

Dr. DeSouza — Q. Is it your experience that execution work is always up to date 
in the munsif’s court ? 

A. I think so. If there is any defect it is only in the nazarat. 

Q. Is there any truth in the allegation that the execution clerk returns exe¬ 
cution petitions for frivolous pretexts ? 

A. It all depends upon the presiding officers. If the presiding officer takes 
care to see that frivolous objections are not raised by the clerk, there will be no 
•complaint. When an execution petition is filed for the arrest of the judgment - 
debtor or the attachment of the property, the clerk puts up a short note that 
petitioner wants arrest of the judgment-debtor and we say “ J. D. to be arrested 
■ettachment ordered.” 

Q. We have had witnesses before us who told us that it was impossible to have 
anything executed without some sort erf malpractice on the part of the execution 
clerk ? 

A. That is perhaps an exaggerated statement, but we have reasons to think that 
-there is some corruption with regard to these execution petitions, and so far as I am 
concerned I try to supervise these matters. 

Q. But can you suggest any method by which more efficient supervision can be 
exercised, and the malpractice which amounts to a scandal be stopped ? 

A. I have myself adopted one method. I always tell the members of the Bar 
.to make a complaint to me, but it is only in extreme matters that these things are 
brought to my notice. It is tiie vakil’s clerks who generally come and bribe the 
execution clerk. I used to ask the members of the Bar that if there was any genuine 
complaint, it should be brought to my notice, and in one or two cases pleaders did 
■bring it to my notice and I had to suspend a man. 
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Q. What was the nature of the step; did you record any evidence ? 

A. Yes. That was a case in which a thanadar was concerned. The amin 
took the warrant and said that unless he was paid ten rupees, he would not go 
to the spot to attach the property. The thanadar refused to pay and the amin made 
a return that there was nobody to show property, and he could not therefore attach 
the property. The next day the thanadar came to the pleader and proper 
complaint was made to me. I took the evidence of the thanadar —a respectable 
official and I was satisfied that there was some malpractice. I suspended the amin 
for 15 days. 

Q. That is the only step you remember having taken ? 

A. As a district munsif I had some more, but I do not remember the details. 
It is the most recent one. There must be some esprit de corps among the pleaders 
and they must come forward and report to the judge. It is not possible for the judge 
to know anything about the matter and they being members of a respectable body 
should also think it their duty to bring it to the notice of the judge. 

Mr. Sastri — Q. As regards execution petitions you have a large number of 
petitions filed and recorded. I find you have a proposal to have only one 
execution petition and keeping it alive for a full period of 12 years ? 

A. Yes. Then the decree-holder might take steps any time. 

Mr. Radhakrishnaiya — Q. In answer to question 58 you say that altering Order 
21 , rules 1 and 2 in such a manner as to restrict pleas of payment out of court to 
payments through post office, or a registered bank or the vakil of the party to 
whom the payment is made or in the presence of a sub-registrar would be hard and 
that in many cases decrees are satisfied out of court, and the court need not ask 
for record for payments made out of court. 

A. Yes, payments are made out of court and they take an acknowledgment on 
the decree sometimes. But often times they do not do so. The judgment-debtor 
keeps the decree copy and no more of that is heard afterwards. Out of confidence 
they don’t want even an acknowledgment of the decree. 

Q. With regard to persons who cannot sign their names, you say it will be a 
hardship to the people in the villages. In the case of people who cannot sign 
their names why should not their thumb impressions be insisted upon ? That 
is being done now ? 

A. Yes. Insisting too much upon registration is likely to impede considerably 
trade and .coin nereial transactions as well as lending and borrowing transactions. 
There must be facility for these. 


Mr. ]. W. HUGHES, District Judge, Chingleput. 

Written Statement. 

I have had very little time to consider the questionnaire which I received only 
4 days ago. I do not think any appreciable result can be arrived at in the way of 
speeding up the business of the courts by any practicable changes in any of the 
directions indicated in the questionnaire. The only remedy is to increase the number 
of courts and in some cases to appoint relief judges without additional courts or 
staff which as the Chief Justice says in his minute, “ would prove an effective and 
inexpensive remedy.” 

I will now deal with some of the questions in the questionnaire. There are 
questions dealing with the efficiency of judicial officers as regards the amount of 
work done. I think a standard is objectionable. We shall always have quick 
judges and slow judges and it is not advisable to insist on lightning disposals from 
all alike. Steady, conscientious work, without dilatoriness is what is required. I 
do not observe any questions dealing generally with the efficiency of the Bar. As a 
judge I may be somewhat prejudiced, but I certainly think a great deal of the delay 
in all branches of judicial work is due to dilatoriness and carelessness and unbusiness- 
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like methods of the members of the Bar. I cannot however suggest any remedy 
for this. We shall always have some efficient and useful members of the Bar and 
some who are inefficient and waste time. It is astonishing what a lot of time is 
wasted by pleaders not being immediately ready when eases and petitions are 
called on. Each court has to educate its own Bar in this matter and no rules can 
be framed to improve this state of affairs. 

With regard to question 10, I should be inclined to enhance the jurisdiction of 
district munsifs in small causes to Rs. 500, but it might be made a condition that 
they should be district munsifs of 3 years’ standing. 

12 and 13. I would invest all subordinate judges and district munsifs, whether 
they are at headquarters or not, with jurisdiction to try probate and succession 
certificate .proceedings and land acquisition proceedings. This would be accept¬ 
able to the public, and would afford some relief to the district judge. I think too 
that work under the Guardian and Wards Act might well be given to subordinate 
judges and district munsifs. 

18. I would not curtail the right of appeal. 

22. So far as this court is concerned the power is scarcely ever exercised. The 
fact is that the district judge does not like to run the risk of having to hear the 
appellant’s pleader twice over. I do not think it is necessary to correct this. 

24. In the limited time at my disposal I cannot think of any suggestions by way 
of changing the present procedure, but I would strongly recommend that the reading 
out of depositions of the witnesses should be dispensed with. It is very rarely 
that witnesses correct mistakes, and when they try to, they generally try to add to 
or vary their depositions. It might be thought that the reading over of deposi¬ 
tions is necessary in view of possible prosecutions for perjury, but such prosecutions 
are now to be instituted only on the complaint of the court and the courts can be 
trusted not to institute complaints except in absolutely clear cases. 

25. The present procedure should be continued. On the whole it works well 
and assures effective service which is essential. 

28. I would not extend the use of the post office for service of notices and sum¬ 
monses. I think it would lead to more difficulties: if the correctness of postal 
acknowledgments were disputed, it would be difficult to prove it. 

30. This is generally done now and always ought to be done. 

31 and 33. There is no doubt these provisions are very much neglected. The 
reason is that none of this work counts directly in the satistics. The courts are 
anxious to post the suits for final hearing and therefore do not encourage preliminary 
skirmishing. It is to he feared also that the members of the Bar do not prepare their 
cases thoroughly. They know that very often a long period will elapse between the 
framing of issues and the hearing, and they do not take enough interest until the 
case comes on finally, when they wake up. 

The real remedy is to give more time to the courts and this brings us back to the 
forbidden subject, the necessity for more judges. 

I think the adoption of the suggestion made in question 33 would in present 
conditions be likely to increase delay. 

34. So far as district courts are concerned the answer is, No. The reason is 
that sessions work so often interferes with postings, and pleaders do not like to pay 
batta until there is a reasonable chance of the case being taken up on the day posted. 
I generally give a warning notice to pleaders on both sides when I think I can really 
take up a case for evidence. 

35. I do not think so. My impression is that generally the evidence let in is 
insufficient. I have frequently remarked that district munsifs are called upon to 
make bricks without straw. 

36. I think the suggestion might well be adopted so far as it concerns enquiries 
into claims, succession certificate proceedings and ex parte proceedings. This might 
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save some time. 1 would not adopt it in case of proceedings for removing obstruc¬ 
tion to delivery of property, as such proceedings may be of a quasi riminal nature. 

37. This would be very dangerous. But I suppose, even now, where there is 
flagrant abuse, courts have inherent power to pass such order as may be necessary 
and it would be better to leave the matter there. 

41. There is considerable delay so caused, but I do not see how it can be 
avoided. I do not approve of the suggestion made in this question as it might 
result in bringing people unnecessarily to court. 

45. I scrutinize the work of posting but do not always fix dates myself, it would 
take too much time. I give instructions about posting particular classes of work 
for particular periods. 

46. Pleaders are often consulted. 

48. The insistence on written applications for adjournment would probably 
cause increased delay. The courts may be left to insist on such applications 
according to circumstances. 

54. I do not think this is necessary, the work is best left to the original court. 

60. This rule is salutary and should be retained. 

61 (a) & (6). I think Order 21, Rule 22 should be retained. Clause 2 enables 
the court, where necessary, to dispense with the notice. 

I have not got sufficient time to consider the several important questions 
relating to execution, e.g., questions 55 to 69 and 62 to 64 and the questions 
relating to mortgage suits. 

I am in favour of the proposals mentioned in questions 72, 73. As to question 
83,1 think it is unnecessary to retain the provision in the case of mortgage documents 
that they should be attested. 


Mr. ]. W. HUGHES, District Judge, Chingleput, called and examined 
on Monday, the 11th August, 1924. 

Mr. Justice Stuart — Q. One thing I wish to have your views on and that is 
with reference to the standard of work. You are strongly against it ? 

A . I am not in favour of setting up a standard for the Bench. In the first place 
there is a strong feeling against any such thing in the whole presidency. I am not 
speaking of the local conditions only. 

Q. Do you not think that if such a standard were prescribed, and it were applied 
in an intelligent way it might be useful to theofficers themselves ? 

A. I do not think so. 

Q. Have you considered the fact that such a standard shows how much work was 
done in a particular court and thus assists, where institutions increase, in obtain¬ 
ing relief ? 

A. I think it might be useful for that purpose. The standard should be 
based on an average for i ach locality. There is no good taking the average for the 
whole. It will be horribly misleading. 

Sir T. Desikachari — Q. Indeed in each district you must fix the standard accord¬ 
ing to the local conditions. You can fix a standard for the work in each district 
by taking an average for 7 years or 10 years. But of course one also knows that in 
special circumstances it would be impossible to expect a map to work up to than 
standard, when there are heavy cases filed into that court ? 

A. Then there will be extra assistance needed for him. 

Mr. Justice Stuart — Q. Are extra courts in your experience sanctioned fairly 
easily ? 
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-4. I think assistance is got fairly easily, provided we make out a good case with 
figures. I think the High Court is always ready to grant all proposals if they are 
supported by figures. 

Q. In your experience do you find that you have proper facilities for inspecting 
your civil courts or that you have not ? 

.4. I think we do have. They do a lot of good also. We inspect them once a 
year and that is useful and fairly thorough. It is useful to the district court aa 
also to the litigants. 

Q. Can you find time to do this work ? 

A. Yes. I have been a good many years at it and I should say that within the 
last 12 years or 13, I have been able to do a good deal of inspection and I certainly 
think the inspection is useful. 

Q. In regard to civil appeals from munsifs do you transfer them as soon as they 
are instituted 1 

A. In my district I have got only one subordinate judge and he is intended 
mainly for doing original work. I send him some appeals. For that purpose I 
select certain number of appeals. 

Q. Could you not select them at the time of institution instead of at a later time ? 

A. Yes, it could be done. The practice of selecting them is useful for the district 
court, and to get rid of arrears. 

Q. But you cannot keep your own appellate work in hand. Must you not 
transfer a certain amount of work to the subordinate judge ? 

A. Well, of course it depends upon the presiding judge to a great extent. The 
judge who was there before me got through the work himself very quickly. He 
was a genius at disposal. But some people are not quite so quick. That depends 
upon several circumstances. 

Q. How long does the appellate work take in your court 1 

A. Sometimes it takes up more than half a month. 

Q. Can you not fix your dates so that sessions work and civil appellate work do 
not clash ? 

A. We can to some extent. 

Q. Is not a judge rather unlucky to find that appeals are fixed for the same day 
as the sessions cases ? 

A. I always have some appeals because sometimes sessions cases collapse for 
some reason or other, and we must have some work to fall back upon. 

Q. Do sessions cases often collapse ? 

A. Not often. 

Sir T. Desikichari — Q. Do you find any time to do original work inChingleput t 

A. Yes, a certain amount. 

Q. Are suits instituted in the district court or in subordinate judge’s court ? 

A. They are instituted according to jurisdiction. 

Q. How many original suits are disposed of in the district court ? 

A. I should think, on the average, about 20. 

Q. I put you this question because in some districts the district judges get 
absolutely no opportunity to try original suits ? 

A. Yes. In Tanjore for instance. 

Mr Justice Stuart — Q. Do you find much trouble in section 92 suits which appear 
to be common in Madras ? 

A. They are very many in Chingleput. 

Q. Do they involve questions beyond the capacity of the subordinate judge ? 

A. I think the judge can generally send them to the subordinate judge. 

Q. Can the subordinate judge have time to take them up ? 



A. I think he has plenty of work. 

Q. We find that these cases take very long time to decide. 

A. Yes they are very troublesome. We have a lot of cases connected with 
temple affairs. Suits with regard to offices take a very long time and there is great 
trouble in dealing with them. 

Q. Why is that ? 

A. Because people are very mueh interested in such cases. 

Q. What are these cases under section 92. I think it is usually an application 
to remove, what we call, the Mahant for misconduct ? 

A. Yes. 

Q. And once he is removed then, of course, the court can frame a scheme for 
appointing his successor. But should that really present much difficulty ? I 
think the question of misconduct is usually a clear one and easy to decide ? 

A. 1'liese cases give great trouble. If there is a contest then innumerable 
■documents and witnesses are produced and sometimes these cases go on for eight 
days and sometimes for two or three weeks. 

Mr. Rao — Q. Difficulty in drawing up decrees is so great that the matter is always 
given a new shape. I was myself in that station years ago and I had to try a number 
of temple suits. I think the same thing comes over and over again in some new 
form ? 

A. I think ecclesiastical courts should be appointed to deal with these matters. 

Q. Do you consider the situation is sufficiently serious as to justify the creation 
of these courts ? 

A. I think so. The district munsif’s file is congested on account of these suits. 

Q. I take it, although these suits may be of very great interest to the parties 
concerned, there will be no interest to any body else ? Are outside parties interested 
in these matters ? 

Sir T. Desilcachari — Q. You cannot say that. They have a very large following 
who watch the proceedings very keenly and for this reason there are so many 
witnesses. 

Mr. Justice Stuart — Q. What sort of disputes arc these ? 

A. These are sectarian disputes. These offices are not exactly hereditary. 

Q. Are these disputes decided by the votes of the community ? 

A. They produce a huge volume of documentary evidence from 1812 up to the 
current time—the way in which it was recognised and what was the practice, the 
collector did so and so and the sheristadar did so and so. 

Q. Is this one of the serious difficulties in some of the districts ? 

A. Yes. 

Q. Is criminal work heavy in Chingleput ? 

A. It is not very heavy. 

Q. How long did it take you in January last ? 

A. Last January it was rather heavier than usual. This month it took me 
about eight days—working days. It takes long time only when there is a very 
heavy case, i.e., a murder ease, otherwise it does not take long. 

Q. Is your subordinate court in Chingleput very heavily in arrears ? 

A. I think it is. I am waiting to see what is going to be done with regard 
to the bill, which the Madras Government is introducing for posting additional 
judges. As soon as this is done, I will make a suggestion that some body may be 
sent there to clear off the arrears. 

Q. But Chingleput is not a very heavy district ? 

A. It is a light district. 

Q. You have two munsifs at headquarters and three outside. 
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A. Yes. 

Q. Thsir work does not seem to be very much behind hand. 

A. I don’t think so. 

Q. Do you think that there is a disposition amongst raunsifs and subordinate 
judges to push heavier cases behind and take up the light ones ? 

A. You may expect some of them to do so but some are conscientious enough 
to dispose of heavier eases along with others. 

Q. Are the present facilities of supervision sufficient to stop such a practice ? 

A. I think so. 

Q. I should like to have your opinion on a particular case. A man brought a 
suit for partition in a court and for 4 J years nothing was done in that case. In the 
fifth year the evidence was taken. This was not in your district. It wsb then hung 
up for 2J years more in the district judge’s court and has recently been decided by 
the High Court ten years after its institution. Is that sort of thing common ? 

A. Was nothing done for the first 41 years ? 

Q. Nothing was done at all. The first judge to whom it went kept it for three 
years and then it came to another who also did nothing for one year and the third 
man apparently not being able to do any thing else decided it. You see it is very 
serious. A man, under Hindu Law, if his co-partners do not agree, has to go to 
court to get a partition and before this partition is ordered ten years elapse. You 
see how serious is this ? 

A . I should think that such cases are not common but the only remedy is to have 
more courts and more judicial officers. 

Q. Is it not common to adjourn a case from April to June because the plaintiff is 
not ready and then from June to September because the defendant is not ready and 
then from September to November because the court itself is not ready and so on f 

A. Yes. 

Q. Now I want to ask another thing. It is not given in our questionnaire but 
you may have seen it mentioned in the reports of the proceedings of the Civil Justice 
Committee published in the newspapers, I refer the proposal for the formation of 
benches of subordinate judges. The suggestion is to appoint benches of two specially 
selected competent subordinate judges who would sit together for the decision of 
appeals from munsifs of Rs. 1,000 and less. Their decision would be final on points 
0 { law—such decisions are already final on fact—but this would be subject to two 
provisos. The first is that if the judges disagree there would be an appeal as of 
right and secondly on points of law of real importance they should be directed to 
state a case for the decision of the High Court. There is no doubt that the constitu¬ 
tion of these benches would accelerate decisions of appeals to a very considerable- 
extent and would relieve the High Court in the case of second appeals and also would 
enable the district judges to keep their own appellate file completely in their own 
hands. Now, do you think that it would be possible to find men sufficiently com¬ 
petent to undertake those duties and who could be trusted to be final on points 
of law in appeals up to Rs. 1,000 ordinarily. 

A. Personally I don’t like the scheme. 

Q. Why ? 

A. Even in small cases you may get points of law which are of much import¬ 
ance. 

Q. Would that not be oovered by their power to state a case ? You will perhaps 
agree with me that in cases under Rs. 1,000 it is only very occasionally that you 
meet such important points. 

A. I think they will not state a case. 

Q. Why ? 

A. On account of extra trouble. 

Q. There is very little trouble in stating a case. 
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A. They might think that the High Court would be worried with this. 

Q . You think this would be the tendency ? 

A. I think so. 

Q. If they refrain from stating a case they should be removed. I don’t mean 
removal from the service but removal from these special benches. 

Mr. Sastri — Q. Has the district judge means of knowing whether the munsifs 
in the outlying courts attend court punctually, i.e., at 11 O’clock according to the 
orders of the High Court ? Has he any means of knowing this ? 

A. He can find out quite easily. 

Q. No, for the first time he attends his court at 1-30 p.m. 

Mr. Justice Stuart — Q. Is there any method, you can suggest, in which one can 
shorten the labour of courts in recording evidence, at the same time leaving sufficient 
materials to judge the way in which a suit is tried. Do you not think that the notes 
are too long ? 

A. I should like to have a complete record, and I would suggest that the reading 
of depositions should be dispensed with. 

Q. That as a matter of fact is not done by the munsifs. I thought that it 
was usually done by the reader. 

A. .As far as the reading is concerned it is always done by the interpreter. 

Q. But while he is reading you are doing nothing else ? 

A. I am attending to it. 

Q. That procedure is correct. 

A. Yes. But I think the reading of depositions is a waste of time. Some 
depositions are very long and sometimes it takes three hours to read. 

Sir T. Derikachari — Q. But that is some sort of check upon the person recording 
the evidence ? 

A. I record the depositions myself. 

Q. It must be read out to the witness. 

A. You may rely upou its being recorded with sufficient correctness. 

Q. You think that in that respect the rules might be amended ? 

A. I think so. 

Q. Would it not place the subordinate judges and the district munsifs in a very 
delicate situation ? Would not people say that they have not taken down the evi¬ 
dence properly ? 

A. 1 think they can do that even now. 

Q. Is it because neither the vakil nor anybody else attends when the evidence 
is read out to the witness ? 

A. Yes. 

Dr. DeSouza — Q. Who translates the English record ? 

A. In the district court the translator does it. 

Q. I think all this takes time. The translator has to translate it first and then 
to read it out to the witness ? 

A. He interprets directly what is taken. 

Q. A suggestion ha3 been made that perhaps it would be better if the deposition 
is recorded in the vernacular in which it is given by the vernacular clerk, the judge 
taking down only short notes of it in English. Would not that save time and would 
not that be a more reliable record in most cases ? 

A. I do not think so. If I have to decide a case I would like to take the notes 
myself. 

Q. You will have short notes. Would it not give you some time to weigh the 
evidence and watch the witness ? 
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A. That is not my experience. 1 find that one does not save time if he has 
to dictate the whole thing. 

Sir T. Desikachari — Q. There is one thing more. You are in favour of the juris¬ 
diction of the district munsifs, on the small causo side being increased to five 
hundred rupees.. That will have the effect of a large number of petty suits being 
disposed of without any appeal. Do you think that district munsifs are competent 
to have small cause court power up to five hundred rupees ? 

A. They should be at least of three years’ standing. 

Dr. DiSouza. — Q. I would like to ask a few questions with regard to the method 
of recruitment of district judges from the civilian officers. Is there any care taken 
to see that they have any knowledge in trying original suits before they are appointed 
as distiict judges ? 

A. Tnat is rather a question which has to be put to the Government. 

Q. What is the practice ? 

A. I cannot say. Government appoints district judges. 

Q. Do they try any original suits before they are made to act as district judges ? 

A. I do not think so. 

Q. A man is taken from the revenue department as a collector and he is 
appointed straight as a district judge. He has no experience in the trial of 
original suits before he is appointed to be a district judge. 

A. He has no experience personally, but be may have other experience as to how 
suits are tried. Before I came to this country I had to attend civil courts for a- 
couple of years. 

Q. That was before the new rules came in. Under the old rules he had to attend 
civil courts and make notes and submit them to the Civil Service Commissioners. 
But this has been done away with. 

(Mr. Justice Stuart -I think it is being restored.) 

And also, under the old rules, the probationer had to pass an examination in 
civil law, in Indian Contract Act, Civil Procedure Code, Law of Evidence and Law 
of Limitation. That too, I believe, has been done away with, and I think that 
none of the departmental examinations in Madias prescribe any test in civil law ? 

A . I have forgotten it. I think 1 had to pass in the Evidence Act. 

Q. What it comes to is this, that now civilians are appointed as district judges 
in this presidency, without having any knowledge of civil law ? 

A. He may have knowledge of civil law. 

0. No knowledge of civil law so far as compulsory examination is concerned ? 

A. I do not know. 

Q. That I believe is a fact. That being so, if a civilian is appointed as 
a district judge will he be in a position to make thorough inspection 
of subordinate courts from the point of view of the manner in which the 
subordinate judges and district munsifs do their work, in preliminary stages— 
whether they try suits de die in diem., whether the issues are properly framed, or 
whether sections of the Code regarding discovery, inspection, etc., are properly 
used ? Will a district judge so appointed be in a position to do so ? 

A. I do not see why he should not be able to do so. 

Q. If he has no knowledge of the Civil Procedure Code himself ? 

A . He has. 

Q. But it is very little ? 

A . Cannot say. 

Q. I asked you that question because it has been suggested to us that it would be 
better to have the inspection of district munBifs, and subordinate judges’ courts, 
so far as this aspect of the work is concerned, conducted by an independent officer 
over a group of districts. He will be an expert in this kind of inspection, and he 
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would be a better inspecting officer than a district judge who may be new to this* 
work. What do you think about that ? 

A. I cannot say. 

i Sir T. Desikachari — Q. Continuing Dr. DeSouza’s question perhaps it is unfair- 
to a civilian who has been for 15 or 20 years doing only administrative work to be- 
made to decide an appeal against the decision of experienced subordinate fudges- 
Isn’t it unfair to the subordinate judge and even to the civilian himself ? Would a 
new civilian who was doing only revenue and other official work be in a position to* 
handle a heavy civil appeal ? 

A. I have been in that position myself. The question is rather delicate perhaps.. 

Q. It is neither fair to the civilian nor to the public that a person who has abso¬ 
lutely no civil experience and training whatsoever should be at once asked to do- 
such work ? 

A. Well, it is a matter of opinion. The question is how the scheme is worked in- 
practice. 

Ckairmzn, — Q. Have you any practical suggestions that you would like to put 
before us of your own motion, any particular points that you would like to direct 
or attention to. 

A. I don’t think I have any except the suggestion that depositions should, 
not be read over to witnesses. 

Q. Your opinion is that it takes much time and the result of this is not com¬ 
mensurate with the time spent ? 

A. Yes. 


Mr. S. JAGANNATHA ROW, M. A., Bar.-at-Law, Chairman. Muni¬ 
cipal Council, Masulipatam. (Representative of Panchayat 
Courts in the Kistna District). 

Written Statement. 

14. From my experience of th3 panchayat courts I must say the litigants- 
are not much in favour of instituting suits in those courts. The reasons for this 
attitude on their part are enumerated hereunder :— 

(1) The presence of such courts only in a few places. 

(2) The reliance of the litigants on a middle man whose interest it is to drag 

him (litigant) to outside stations to enhance his (middleman’s) import¬ 
ance and to profit himself considerably thereby. 

(3) Want of faith in his neighbours arising from lack of education. 

(4) The feeling of self-importance on the part of the panchayatdars due to 

over consciousness of their position. 

(5) Litigants desire to find redress at far away places in conformity with the 

proverb that distance lends enchantment to the view. 

From these considerations the panchayat courts are seldom called on to decide 
cases that lie within their competence and the few cases that come for decision to • 
these courts are attempted to be withdrawn by the opposite Bide to the district 
munsif’s court, with the result that even if a case is chanced to be tried to the end 
by the punchayat- court, the revision courts have begun to view the result with 
suspicion. 

There can be no gainsaying the fact that many poor ryots find themselves 
involved in unnecessarily prolonging litigation for petty reliefs in far off lands, so 
that by the time the successful party realises the relief he sues for he finds himself 
in no better position than when he started it. Another consequence of trying petty 
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suits at distant places has been the growing disregard for truth and fearlessness 
to utter falsehood. Why I say so is because a witness thinks he can lie before a 
stranger without any compunction of heart for petty things and he will certainly 
never dare to tell a barefaced lie on solemn oath before his neighbours. Being 
suspicious of their own courts and of their own men through lack of education they 
are driven to rely mainly on unscrupulous touts who lead them to urban places. 
This reliance on others for insignificant reliefs has been undermining the character 
of the people in one of its main aspects namely self-determination. To prevent 
these baneful occurrences which affect injuriously the healthy growth of the nation 
it becomes necessary to have panchayat courts in almost all the villages with, of 
course, certain salutary restrictions with exclusive rights over petty suits. While 
advocating the establishment of panchayat courts in almost all the villages worth 
the name, I am for providing certain safeguards against party-ridden villages. 
Personally I am not for having a panchayat court in any village unless the divi¬ 
sion officer and the taluq board president concerned jointly certify that the village 
is free from factions, and the moment they report the formation of any factions 
after a panchayat court has been established the said court should at once be 
abolished and its jurisdiction transferred to the nearest approved panchayat court. 

Jurisdiction .—All suits up to the value of Its. 200 may be allowed to be tried 
by these courts. I include also possession suits covering not more than 20 cents 
and also suits of the nature of easements. Though no doubt it is a pretty big step 
to take to authorise them to try suits of above description, I think persons on the 
spot are the best judges to demarcate and decide enjoyment and user. To start 
with I would give free latitude to the parties concerned to have the suits filed 
in or transferred to the district munsif's court without drawing any adverse infer¬ 
ences from such conduct. Of course in due course of time these suits also should 
come under the exclusive jurisdiction of the panchayat courts. 

Constitution .—Having regard to prejudices, want of self-determination and lack 
of education prevailing in rural areas this question is very difficult to decide. 
However I should think that the needed personnel can be secured through the joint 
efforts of the divisional officer and the taluq board president. Though ultimately 
when education is made compulsory and educational traditions are created the 
panchayatdars may be elected by all the adult members of the village, till that 
stage of civic knowledge comes upon the village the punchayatdars ought to be 
nominated in proportion to the importance, wealth and population of the village. 
All areas of the population of three hundred including their hamlets I treat as 
villages fit to be provided with a panchayat court. I would also provide due re¬ 
presentation among ponchayatdarS for the inhabitants of the hamlets and other 
depressed classes. 

Village Courts .—I would give exclusive jurisdiction to these courts of cases of the 
nature of small causes up to Rs. 50 and provide for an appeal to the defeated party 
to the panchayat Court itself whose finding should be final, and for all decisions 
arrived at unanimously by the panchayat Court either when they sit on the original 
side or in appeal against the findings of the village Court, there should be no 
appeal at all. But I will provide for revision to the subordinate judge’s court or 
district court, where there is division and a note of dissent recorded by the 
members in the minority. 

1 (a). (2) Title suits—one year, Money suits—four months. Regular appeals— 
six months, Miscellaneous appeals—three months, Small causes—three months. 

(3) (a) Title suits—nine months. Money suits—four months, Rent suits—six 
months, Small causes—three months. 

(6) District Courts—six months. Other courts—four months. 

2. Yes. Considerably longer than they ought to. The main causes for these 
delays are (a) The prevailing notion amongst people that civil suits are not generally 
expected to be got ready at an early date as the trial would commence only an 
year or two after their institution. 
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( b) The inability to find sufficient time by these courts having to waste a lot. 
of their time in attending to miscellaneous and ezparie work. 

(c) The failure to take coercive steps when witnesses do not attend the court 
after being served and the failure on the part of the court to automatically bind 
over the witnesses present without giving an option for the parties to summon 
them again. 

(d ) The unwillingness of practitioners to examine witnesses present as the 
courts are ordinarily against having a number of part-heard cases. 

(e) The inordinate delays caused in serving the parties, because of (1) the doubtful 
sincerity of the process-servers in affecting service. (2) The desire on the part of 
the parties to avoid service to prolong litigation in their ignorance of the value of 
time. (3) Also here and there the courts’ failure to apply the provisions of subs¬ 
tituted service early enough. 

3. Trial Courts should be relief of all miscellaneous and ex parte work. In all 
the centres where there are district courts or subordinate courts, there ought to 1: e 
deputy munsif’s court to do the miscellaneous and ex parte work for all the courts, 
of the place. He shall have power to decree suits ex parte and decide contested 
cases up to the stage of framing issues, when he shall transfer the cases to the file 
of the concerned court. In no case he shall have power to pass any orders on 
interlocutory applications, and if any such application is made before the issues 
are framed he should submit the record to the trial court. Thereafter the trial 
court should proceed with the case in whatever stage it be. Where there is only 
a single district munsif’s court or another additional Court, the head clerk of 
the principal court who will be specially appointed shall have all the powers of the 
deputy munsifs in that area. With regard to the delays occasioned through the 
doubtful integrity of the process-server and lack of frankness of the litigants, there 
seems to be no hope till the general moral tone of these persons is improved. Any 
amount of precaution taken to ensure speedy service is bound to end in compli¬ 
cations and even occasion miscarriage of justice. However, I would suggest that- 
the village officers be always directed to attest the summons where the service is 
not personally effected. I feel this is not a very effective method, and in my 
opinion the only hope lies in educating all people by making it compulsory. 

4. No. 

6. If munsifs are not disturbed for 3 years there will be no impediment to 
justice. 

8. It is not because of the court is waiting for the members of the legal profes¬ 
sion that the suits are delayed. Suits are not got ready by the pleaders from a 
feeling of uncertainty that the courts may not after all proceed with the case. 
Where the pleaders know for certain that the case will be taken up by any court 
they will adjust their work beforehand and not at all impede the work of the 
Courts. What is required is a certain amount of a certainty beforehand that such 
and such a case will be taken up on that date by the court, as in sessions cases. 

9. No. 

10. I will have no change. 

11. No. 

13. I don’t think the public will resent transfer of the proceedings to the 
subordinate judges and district munsifs. 

16. In simple money suits, they may be allowed, except when both sides desire 
otherwise. 

17. No. 

19.1 should think that Letters Patent Appeal in those cases is quite superfluous. 

22. This ought not to be rigorously enforced, for it may tend unnecessarily to- 
add to the work of the appellate Court. 



Trial of Suits. 

24. I would enforce the provisions of Orders X, XI, XII, with strict rigour, and 
thus clarify the points at issue. I would restrict the postings of cases that are to 
be tried to 3 a day, and 3 or 4 more to be reposted. 

Pleaders concerned should be clearly made to understand that such and such 
cases will be taken up without fail at the next hearing and except for want of time 
jio suit is to be adjourned. When a case is taken up all witnesses present should 
be examined from day to day. 

23. I am not for using service through post, except when parties are literate. 

29. Yes. 

30. This is generally being done in mo'ussil courts, but this is no guarantee 
of honest service on the opposite side. 

33. Y r es. I should think so. 

35. If too large a number of witnesses are cited, the courts may call on the 
party to explain the need for such witnesses and decline to summon any if they 
think they are superfluous, or irrelevant as is done in criminal cases under section 
216, Criminal Procedure Code. 

36. I agree with the suggestion, but I would add that affidavits in such cases 
should be attested by some persons in high responsible posts. 

37. Xo, but the courts should strongly put down irrelevant or unnecessary ques¬ 
tions either in chief-examination or cross-examination. 

41. The suggestion may be adopted. 

46. Generally they are consulted and no special law is necessary. 

47. Xo. 

58. Yes. I would insist on payments being made through the channels noted 
herein. 

60. Xo. 

61. Xot necessary. It can go with the execution notice. 

63. Notice at the first instance should be held sufficient, and the party may 
thereafter appear in all stages as in suits. 

65. Xo. 


Mr. S. JAGANNATHA ROW, called and examined on Wednesday, the 

13th August 1921. 

Sir T. nisikachari — Q. You have sent us a very nice memorandum on the 
work of the panchayat courts. I suppose you have been connected with the 
work of these courts for some time. What is your experience ? 

A. Yes, I had the occasion of coming into contact with these panchayat courts. 

Q. You are said to be the representative of the panchayat courts in Krishna 
district. In what way do you represent them 

A. In the way that they arc working well and I watch their progress. 

Q. Are you-the chairman of the municipal council, Masulipatnm '! 

A. Yes 

Q. You believe that people incur expense and suffer trouble by going to the 
munsif’s court ? 

A. Yes. 

Q. Do you think that it is a matter which might well be prevented ? 

A . Yes, if jurisdiction is given to the panchayat courts 
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Q. Do you think that exclusive jurisdiction if given to the panchayat courts 
would prevent petty cases going to the munsif's court T 

A. Yes, most of the petty suits will not be launched at all. People who give 
false evidence before the munsifs will not dare to speak untruth before the 
members of the panchayat courts who would be^their neighbours. 

Q. Then you think that the first advantage of having these courts would bo 
•economy, for the people would not be required to take their witnesses to the 
munsif’s court and the second you seem to think is that the witnesses are not 
likely to-tell lies before the courts, i.e., before their neighbours and villagers. Is 
that your point ? 

A. Yes. 

■Q. Do you recommend disposal of petty suits by these panchayat courts and 
■exclusive jurisdiction being>granted to them ? 

A. Yes. 

Q. What would be the limit that you would fix ? 

A. Its. 200. 

Q. Would that not be too much ? 

A. I think it would not be considering the fact that we have given jurisdic¬ 
tion up to Rs. 50 to the village courts and therefore jurisdiction up to Rs. 200 can 
well be given to the panchayat courts. 

Q. Do you mean to say that the village courts should also be maintained along 
with the panchayat courts ? 

A. Yes, but the village courts should exercise jurisdiction up to Rs. 50 so 
that there may not be a large number of small suits before the panchayat oourts. 

Q. You seem to think that litigants are generally in the hands of touts and these 
■touts take them to the district munsif’s court ? 

A. Yes, most of the litigants are not literate and so they will necessarily look 
for assistance and support. 

Q. How many villages are there in your district ? 

A. More than 2,000. 

Q. You want a court in every village ? 

A. Where the population is not less than 300. 

Q. I think there are at least 1,000 villages of that description in your district. 

A. Yes. 

Q. Do you want 1,000 courts then ? 

A. Yes. 

Q. Do you think that it would be practicable ? 

A. I think so. 

Q. Do you think that the members of the panchayat courts realize their res* 
ponsibility ? 

A. Yes. 

Q. Is there any complaint now that the pmohayat court# are not realizing 
their responsibility ? 

A. I cannot say that there is any complaint but I presume that, because most 
of the suits are not filed there. 

Q. How would you prevent the existence of this complaint ? 

A. If we take away the concurrent jurisdiction of the district munsifs and 
make it obligatory on the parties to file their suits in the panchayat oourts. 

Q. Would that make the panchayat courts realize their responsibility T 

A. I think then they will realize their position better. 

Q. Would there hirany appeal against their decision T 

A. Revision to the district court. 


VOL. III. 
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Q. That would increase the work enormously ? 

A. I am relieving the district munsifs. 

Q. You 333 the dbtrict munsifs’ courts disposed of 18,000 suits and if your 
scheme b given eTect to do you think that each court will be able to dispose of 
ISO suits ? 1 want you to realize the practical problem involved. Do you think 

that they will be able to do this work ? 

A. I think Panchayat Courts would be able to do 60 or 70 on an average. 

Q. What about the execution of decree by these counts ? 

A. It must be left in the hands of the district munsifs, and the village officers, 
should help them. 

Q. I suppose you .lave read the Village Panchayat Court Act. At present execu¬ 
tion is done by the village munsifs ? 

A. Yes. 

Q. If it is a question i arrest then is it taken to the village munsif ? 

A. No power of arrest is given. 

Q. It must be taken to the district munsif ? 

A. Yes. 

Q. Would you continue that system ? 

A. Yes, for the present I would like to continue that system. 

Q. Are the members of the village courts all elected ? 

A. Not all. 

Q. What proportion ? I have not got the Village Panchayat Rules with me. 

A. In some places there are ex-officio members. 

Q. The rest are all elected ? 

A. Yes. 

Q. Is the election satisfactory ? 

A. Under the prevailing circumstances it is not quite satisfactory. 

Q. You seem to think that the deputy collector should have a determining: 
voice in the selection of the members of tho panchayat courts ? 

A. Yes. 

Q. If that is done you think that the panchayat courts are likely to do well ? 

A. Of course tho personnel will improve. 

Q. I cannot take you through the rest of your memorandum, but do you wish 
to add anything to it ? 

A. I will simply elaborate what I have said in a concise form. My proposals 
are that in all villages, of population of three hundred and more, there must be a 
panchayat court, and till elementary education is made compulsory I will have 
partly nomination and partly' election. I would further suggest that villages, 
where there are fa ti ns, should not have the benefit of tho panchayat courts. 
The jurisdiction should be transferred to the next panchayat. 

Q. Is there anything else that you want to tell us ? 

A. No, nothing more. 

Mr. Justice Stuart. — Q. What safeguards would you provide against an improper 
decision, where the members of the panchayat courts are unanimous ? 

A. Revision to the High Court. 

Q. Will not such a provision tell against both economy and expedition 
You know how long a revision to the High Court takes to be decided ? 

A. When the panchayat is formed of persons noted for experience and education, 
there must be some finality to their decision. 
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Q. I want to know how you would get over a case where a panchayat deliberately 
goes in-favour of the wrong party. After all the members are human and you can 
■expect these cases to arise ? 

A. That contingency arises even if cases are tried by other courts. 

Q. But people have greater safeguards against perverse decisions by other 
courts. In the case of panchayat courts you are giving them the widest jurisdic¬ 
tion. Any man who has got a case under rupees two hundred must take it to the 
panchayat court, whether he likes it or not, and that decision is to be absolutely 
final, except in case of difference of opinion, subject to revision by the High Court. 

A. I will give a right of revision to the High Court, as in small cause court suits. 

Mr. Sislri. — Q. Is the election in your district fought by both kammas and 
kappas ? 

A. There was some cleavage brought to notice at the last elections. 

Dr. DiSouza.—Q. Is it carried even to the municipal elections ? 

A. I do not think so. 

Mr. Sastri. — Q. In the Legislative Council election ? 

A. Yes. There was a sharp division at the last election. 

Dr. DeSouza.—Q. I suppose it is growing more and more acute ? 

A. I think that they have a better experience of cleavage now. 

Q. You think that people are beginning to get more reasonable as time goes 
on, than they were in the past ? 

A. That is the benefit of education. 

Q. I suppose kammas are money-lenders, and kappus are cultivators and 
most likely to be defendants and not plaintiffs before the panchayat courts I 

A. In some districts. 

Q. And if elections are held, as they are being held at present under the scheme 
of the Panchayat Act, a large majority of the panchayat courts will consist of the 
kammas ? 

A. If the election is held by the vote of all the adult members, then, perhaps 
it may not be the case. 

Q. But generally it is happening to-day ? 

A. Yes. It is happening. 

Q. If the courts consist of money lenders and the defendants are mostly borrower s 
and debtors, would not the debtor feel a little hesitation in approaching a court 
composed of those men ? 

A. When a question comes of meeting out justice, I do not think that tha 
notion will prevail. 

Q. It is a question of economic difference ? 

A. Even then if a debtor goes to the creditor, he does him justice. 

Q. But does not that account for the phenomenon that you mention, that a 
considerable number of litigants prefer to go to the munsifs’ courts rather than to 
the panchayat courts ? 

'A. People go to the munsifs’ courts because they rely upon - a third person 
they themselves not being literate. 

<2. You subject their decision to the revision of the High Court. Does not a 
revision to the High Court presuppose a well kept record and a properly written 
judgment ? Is it possible to get such things in the villages ? 

A. Sometimes they are asked to take down notes. 

Q, Do they do so at present ? 

A. They do take down some notes. 
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Q. When revision petitions are filed, men with the acutest brains in Madras 
will be engaged to see if there is any flaw in it. There will be innumerable loop 
holes in the decisions of the panchayat courts f 

A. Then you must restrict the procedure to the minimum convenient. 

Sir T. Dtailcachari. —Out of nearly two lakhs of suits tried by the panchayat 
oourts, there were only 232 revisions to the High Court. There is no use thinking 
pf things without statistics. So far as we can see the revision was very very rare. 
In spite of want of attention and unwillingness of people to resort to panchayat 
courts, revision petitions are very few ? 

A. Exactly. 

Mr. Rao. — Q. We have been told by some of the witnesses that the panchayat 
courts do not enjoy the confidence of the public and that they should not be invested 
with exclusive jurisdiction. What is your opinion as to that ? 

A. I do not think that that statement is altogether wrong. 

Q. To what extent will you qualify it ? 

A. I will say that they are becoming unpopular. I have given my reasons. 
It is not that panchayat courts are intrinsically unfaithful to the suits which are 
brought before them, but that people have no faith in them for want of education. 
They always think that justice is done better at a distant place, with all the glamour 
of the office. 

Q. Then that is not a well founded impression ? 

A. Exactly. The reasons are not because the panchayat courts are doing in¬ 
justice but because the litigants think that if they go to a distant place, they will 
find better justice. 

Q. On the whole you think that panchayat courts do render justice ? 

A. In fact they are doing very well. 

Q. If you give them more responsibility do you think they will do better ? 

A. Yes. 

Q. We ate also told that Village Munsifs take a leading part in the panchayats* 
Is that so in your part of the country ? 

A. Of course, if the officer happens to be invested with some criminal powers 
also, he has got a predominant voice. 

Q. He manipulates the elections in such a way that he gets his own men in the 
village panchayat. 

A. I don’t think that almost all munsifs are paramount in their places. 

Q. Supposing they are kept out of it altogether, would you favour it ? 

A. As I am having village courts apart from panchayat courts, my opinion is 
that he should not be in panchayat courts. 

Q. Would you keep him out even in the conduct of the elections ? 

A. If the people are educated, I don’t think the village officers can do as much 
harm as they are doing at present. It is now the kamam that is doing more harm 
than the munsif. 

Q. Do you think that he is an indispensable necessity for the conduct of these 
elections ? 

A. I don’t say he is indispensable, but I don’t see why he should be deprived 
of his franchise. 

Q. But still it seems to us that if he takes a leading part in the conduct of the 
elections he may do some harm. 

A. There should be a restriction as there is now with regard to kamams. 

Q. What is the restriction that you would have ? 

.J. Just as in the case of higher revenue officers, who are not expected to take 
part in the elections for the legislative assemblies. 



Mr. Justice Stuart. — Q. How do you propose to stop it ? What is put to us 
and what seems to be borne out by facts is this. The difficulty about your village 
elections is that the two biggest wiro pullers in the village are usually the kamam 
and the village mttnslf, and that they control the election. 

A. Yes. 

Q. Occasionally they fight on opposite sides and the result is not good, and occa¬ 
sionally they fight on the same side and the result is then worse. The so-called 
village election is merely an election of the nominees of these two men, who, every¬ 
body tells us, are at the bottom of half the false litigation in the village. Do von 
think you gain anything from a body which is under the control of that clast T 
Will you get good panchayats at the beginning ? Of course I am in sympathy 
with your aims and ideals. I want to find safeguards. 

A. Their predominance is felt only if there are tactic ns in the villages. 

Q. How many villages are there in which there are not parties T Is it not a fact 
that in a large majority of villages there are parties and that it is only in a minority 
that there are not parties. At present you have got one safeguard that panchayats 
have not got exclusive jurisdiction. 

A. Yes. 

Q. So long as they have not got exclusive jurisdiction the difficulty is likely to 
be very little. Once you give them exclusive jurisdiction, you will have the people 
tied hand and foot and they can do anything. 

A. But is thero not advantage on the other side ? 

Sir T. D'likichnri. —I suppose there are at present non-official presidents of 
taluk boards. 

A. Yes. 

Q. I think in each taluk board he commands sufficient prestige. 

A. Yes. 

Q. If the village munsif and karn&ra are kept out of elections, they can conduct 
the elections. 

A. Yes. 

Q. As a matter of fact many disputes in villages are disposed of by panchayats. 

A. Yes. 

Q. They are informal panchayats. 

A. Yes. 

Q. It is nothing new to the Indian villages to have disputes of this kind settled 
by panchayats. 

A. Yes. 

Q. There has been a regulation under which they were invested with criminal 
jurisdiction and people were put in stocks. 

A. Yes. 

Q. There is nothing new ; this exercise of judicial powers by village authori¬ 
ties. 

A. No. 

Dr. DeSouza. — Q. You spoke of caste disputes boing settled. What is the lrigd 
of disputo that they generally settle T 

A. Disputes with regard to maintenance, encroachments of kmall nature, di 
putes regarding marriage and marital relations. 

Q. Does the decision generally give satisfaction ? 

A. Certainly. 
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M. R. Ry. B. RAJA RAJESWARA SETUP ATI, M. L. C., Raja of 

Ramnad. 

Written Statement. 

I presume my qualifications to offer any detailed criticism on the existing 
machinery with reference to the delay caused in the administration of civil justice 
can possibly be nothing more than one based on personal experience. 1 may fairly 
olaim'sufficient knowledge of the dilatory methods that attend civil litigation both 
as party in several civil suits and as one directly or indirectly interested in many 
others. I hold the strongest opinion that there is considerable delay in the dis¬ 
posal of suits and execution petitions which is avoidable, and keeping in view the 
injunction of the Government of India that the question of strengthening the 
judicial establishment maintained in each province is not to come within the scope 
of the enquiry by the Committee I offer my remarks which are as follows •— 

2. I am entirely in favour of the newly recruited district munsifs from the Bar, 
who however ought not to be mere beginners in the profession, being required to 
serve a period of a year or two as ministerial officers so that they may have a good 
grounding in the administrative work of the court. 

3. I think it will also bo advantageous to give sufficient training in the trial of 
civil suits to I.O.S. officers at the commencement of their career and the experi¬ 
ment so far made in this direction, though meagre, I think, has proved highly satis¬ 
factory. There docs not seem to be any serious objection to some of the young 
I.O.S. officers being posted as munsifs or required to try civil suits transferred to 
them off and on, bv the District Judge. This will enable them to do their work 
as district judges, when promoted as such, more satisfactorily than at present. 

4. In my opinion too many courts in one place and consequently too many 
lawyers always resulted in delays and multiplication of litigation, I should advocate 
the location of courts in different places so that each court may have its own limited 
number of lawyers and the work could be got through without systematic invasion 
of eminent lawyers from outside, which means delay. I think some attempt ought 
to be made in the annual turn-out of lawyers by restricting the number of admis¬ 
sions. Wo have more lawyers in the presidency' than is really required by the 
volume and extent of litigation arid existence of courts. The surplus among the 
existing lawyers may be recruited for subordinate magistracies which sorely need 
legal element. 75 per cent, of sub-magistrates to be appointed hereafter may go 
to lawyers, while 25 per cent, may be retained as promotion posts for service men 
in the lower rungs of the' revenue department to whom hopes have been held out 
at the time of their admission into service, nc-w entrants being definitely told that 
they should no longer expect these appointments. 

5. One great delay in the trial of suits is the time taken by the party for filing 
written statements and for actually beginning the trial and securing necessary wit¬ 
nesses. It is adjournments, which are the order of the day in almost all the courts 
tttat really cause protraction. It is not merely the inability of the subordinate 
judiciary to harden their hearts and refuse adjournments but also the tendency of 
the rich to exhaust the resources of the opponents that contributes to the delay. 
Therefore simplification of the proceedings would seem to be extremely necessary. 
More than the party, lawyers multiply points unnecessarily and import too many 
details into the plaint as well as in the written statement and so it will consider¬ 
ably reduce time and labour as also the necessity for filing a mass of irrelevant docu¬ 
ments and examination of unnecessary witnesses if both the plaintiff and the 
defendant are examined as witnesses and issues are framed thereon. I am not 
without hopes that, if this be done, in most cases the necessity for even examining 
witnesses may not arise. 

6. Delays are caused not infrequently by the lawyers having to attend in several 
courts and sometimes in several places on one and the same date. I am strongly 
in favour of making a rule that once'a trial of a suit is taken up it should continue 
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from day to day (de die in diem) until the case is finished. In the sessions court 
and in the Original Side of the High Court this is being invariably done and I 
fail to see why the same should not be done in all the courts in the presidency. 

7. It will also considerably facilitate the qtfick disposal of suits if the parties 
are required to admit the documents necessary for the suit and all the interested 
persons are made parties. I am in favour of partners being required to com* 
pulsorily register themselves. When a suit under exceptional circumstance s happens 
to be adjourned, the court should so arrange that it will pass on and come back 
for trial on a particular date for certain when the court would have disposed of 
other suits lower down in the list. 

8. It would be highly advantageous if appeals over the decisions of district 
munsifs are heard and disposed of by the district judges in whose courts really 
they are as a matter of fact filed, without being transferred to subordinate judges. 
At any rate the district judge with the prospect of becoming a Judge of the High 
Court, where the bulk of the work is appellate, should not be denied this oppor¬ 
tunity of gaining the necessary knowledge in disposal of appeals in the district 
court. I should limit the sessions work for one week in a month and allow two 
weeks for hearing of appeals over the decisions of district munsifs and the remain¬ 
ing one week for miscellaneous work. Rent appeals now heard and disposed 
of by the district judges may conveniently be transferred to subordinate judges 
by amending the provisions of the Estates Land Act (Act I of 1908). 

9. I think one way of affording relief to the overworked judicial officers would 
be to give them stenographers to record evidence of witnesses in big suits. The 
recording of evidence, I think, taxes the presiding judge very considerably and it 
will probably enable him to appreciate the evidence better and also keep a calm 
temper without fatigue or depression if this relief is afforded. Of course, be can 
dictate the witness’s answer in his own language and this will contribute not a little 
to the quick disposal of cases. 

10. I see the view is held that champerty should continue in the interest of the 
poor but my experience is that in the long run the poor man became very much 
worse off than what he was ever before, when once he succumbed to the tempta 
tions of the money-lender to embark on speculative litigations ; even where he suc¬ 
ceeded, the fruits of his litigation always went to the money-lender irretrievably ; 
not infrequently his original properties even being lost for satisfying the rapacious 
instincts of the money-lender. Iam decidedly in favour of penalising the benami 
and champertous transactions. If this is done, I am positively certain that the 
volume of litigation will very appreciably diminish and the beneficient result to 
the public can hardly be adequately estimated. It is the money-lenders that 
foment and foster litigations by resorting to champertous practices and when once 
this is preveiit-.-rlit will act as a check on the flood of litigation that is otherwiso 
the result. Not merely on this ground but also on grounds of public morality, 
this kind of gamble should be disallowed. 

11. I am in favour of also summary trials regarding suits for Rs. 500. and below 
by district munsifs and Rs. 2,000 and below by the subordinate judges. This, in my 
opinion will, while not causing any undue hardship on the litigants, will tend 
towards quick disposal of cases. 

12. I am in favour of increasing the valuation of suits triable by district munsifs 
up to Rs. 5,000. 1 think in money suits from the district munsif’s court one appeal 
is quite sufficient and the second appeal should be disallowed; ■ 

13. The Judges should be strictly enjoined not to admit irrelevant questions 
or allow undue length of arguments. Even on questions of a trifling nature I have 
known instances where vakils, for the sake of their day fees, continuing argu¬ 
ments for several days and thereby the trials being protracted to undue lengths. 

14. If every judicial officer is required to record his reasons for granting adjourn' 
ment in every case when once a trial is taken up and the same is sorutinised by 
higher authorities during their inspection, that would act as an effective check 
on the tendencies of a weak-minded official in granting too many or unnecessary 
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adjournments. I would even go to the extent of suggesting that those found to 
have granted adjournments without sufficient justification should be debarred from 
promotion. 

15. In the matter of adding legal representatives in place of deceased parties 
the village officers can be required to furnish the information and this will consider¬ 
ably facilitate speedy disposal of suits and executions. 

10. Interrogating judgment-debtors about their properties and their ability to 
pay the decretal amount and requiring the adversaries to admit documents will 
also in my opinion considerably facilitate early disposal of cases and execution 
petitions. 

17. In the matter of payment of court fees if the fees be not paid in full on the 
given date the plaint must be summarily rejected. 

18. I think it should be made obligatory that all witnesses irrespective of their 
position and status should appear in court and give evidence, for no one, however 
exalted in position he may be, is above law. and, except gosha ladies and that too 
owing to the peculiar condition in this country, none should be permitted to be 
examined on commission. If for special reasons some distinguished persons should 
not be compelled to go to the court house, then their evidence may be secured in 
writing by interrogatories served on the vakils on whose side the witness is to depose. 

In the case of a gosha or Pardanashin lady, as against sending a commissioner 
with no powers to disallow questions I should substitute the sub-magistrate or 
district munsif or the sub-collector or a president of a panchayat court whoever 
may be available in the neighbourhood to examine her and give the said officer all 
the powers of the court to disallow irrelevant questions. 

19. I am in favour of introducing the sliding scale of fees as a check on the 
tendency of the parties to take adjournments and protract trial with a view either 
to exhaust the resources of the opponent or secure some benefit not by fair means 
but by such protraction. 

20. I am certainly in favour of investing the subordinate judges and district 
munsifs with jurisdiction to try probate and succession certificate proceedings 
and land acquisition proceedings, I shall not make any invidious distinction by 
choosing select officers among this class of officers. I am against conferring any 
jurisdiction on villago courts and panchayats. From my experience of these bodies 
I am not very much enamoured of them and therefore I shall not entrust them 
with any more powers, particularly where selection of these panchayatdars are 
not made on any accepted or well understood principle. Nor am 1 in favour of 
investing the sub-registrars with jurisdiction to try any class of cases. I am in 
favour of requiring the parties to give a registered address for service which must 
be deemed to be a good service for all purposes of execution. 

21. I think it would not be very desirable to place a time limit for the examination 
or cross-examination of any witness. If the presiding judge would only exercise 
an effective check on the tendency of the lawyer to protract trials and make them 
put only relevant questions to witnesses I think that must be more than sufficient 

22. It is very desirable to throw the duty on a legal representative to come 
forward and request the court to add him as a party on pain of being bound 
by the decree in cases where it is proved that he had knowledge of the proceedings. 
I think in this connexion the services of the village officer concerned particularly 
the Headman can bo advantageously availed of. 

23. It will considerably facilitate quick despatch of business if the plaintiff be 
required to name all the possible guardians in one petition for appointing a proper 
guardian ad litem for minor parties and the court should appoint the one among 
them best fitted to safeguard the interest of the minor.. 

24. I am in favour of plaintiff being required to file an encumbrance certificate 
in respect of the property mortgaged for the period for which such certificate is 
available in the registration offices. 
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I am in favour of persons whose names appear in such encumbrance certificates 
or their legal representatives as a rule being made parties to suits and the failure 
to do so rendering the suit liable for dismissal for non-joinder of parties. 

I am in favour of allowing courts to presume that a mortgage-deed is valid till 
the contrary is proved by the party that disputes it. 

I am in favour of all parties to the suit being allowed to plead their rights to the 
mortgaged property, such rights being finally determined in that suit, at all events, 
if the plaintiff so desires. 

25. Considerable delay could be saved in the disposal of appeal by requiring the 
original courts to print the documents. This will also in a way though indirectly 
place a check upon the tendency of the parties and their lawyers to file all kinds of 
documents relevant or irrelevant indiscriminately in the original court. When one 
finds that only a small fraction of the documents filed in the original court are 
printed for use in the appoal I think my comment on the indiscretion of the parties 
in filing documents in the original courts will not be considered excessive. 

26. I am in favour of all future partitions of immovable properties being evi¬ 
denced by registered documents, as also compulsory registration of contractual 
partnership. 

27. I am in favour of the cost of registration being made uniform in the case ol 
discharge of obligations created by registered documents and the same being made 
valid only if there is a registered document to evidence it; when the amount or 
obligation involved is small those cases may be exempted. 

28. No party who is a party to a document should be permitted in my opinion 
to say that the document executed by him was a sham never intended to be acted 
upon or that the apparent owner of property in whose name the title-deed standa 
is not the real owner. It is the indulgence that the law gives him at present to put 
forward all these absurd and inexcusable pleas that makes it impossible for a de¬ 
cree-holder or a successful party to a suit to reabse the fruits of his decree. 

29. I am in favour of courts referring suits with the consent of the parties to 
selected persons for arbitration. I am sure the extension of this system will go a 
great way to secure finality in suits and also speedy disposal of long pending 
suits thus contributing to the happiness of the parties concerned. 

30. In my opinion judgments of courts are unduly long and unnecessarily elabo¬ 
rate. The delays in the trial of suits in this province I think is mainly caused by the 
consideration more often unnecessarily shown to the convenience of the lawyers 
than to the requirements of the cases. 

31. I am strongly in favour of limiting the law reports to those published under 
the authority of the Local Government and the provisions of Act 28 of 1876 in this 
respect, which has been honoured more in the breach than in the observance, should 
be strictly enforced and any departure viewed with disfavour by higher authorities. 
A world of confusion will be avoided by the unauthorised reports, all and sundry, 
not only of this presidency but of every part of the country nay, even every part 
of the world, not being permitted to be quoted and used in judicial proceedings. 

32. I am very strongly in favour of doing away with receivers for adjudication 
of insolvents. When an application is made to adjudicate a party as an insolvent 
I think the court itself must take up the question and decide whether or not the 
party or the judgment-debtor should be adjudged as an insolvent. 

Releasing an applicant for insolvency on sureties has created any amount of 
trouble besides a crop of litigation and I think the sooner this system is put an end 
to the better it will be for all concerned. The decree-holder naturally i* interested 
in shifting the liability to pay his decree amount frem the judgment-debtor to the 
sureties and so either he colludes with the judgment-debtor and makes him default 
and thus secures a hold on the surety or has recourse to questionable practices In 
influencing the receiver to somehow substitute the sureties for the judgment- 
debtor. 
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Of course, if insolvent proceedings are also conducted by the district munsifa 
that will occupy a portion of their time which may be otherwise available for trial 
of suits but after all such applications must lie few and far between and considering 
the great scandal that would be once for all removed by the abolition of the so-called 
receivers the time spent by the munsifs may be, f think, considered worth spending, 
f am against also the frequent transfer of judicial officers which must necessarily 
hinder efficient adjudication of cases and cause delay. 

31. I am in favour of considerably reducing the scope of revisions and reducing 
the period of limitation in the case of decrees from 12 years to 6 years. If it is 
not possible for a decree-holder to realise the value of his decree within six years 
it may b> fairly presumed that lie will not be able to do so within 12 years. 

3-1. Now coming to execution the greatest delay is caused by the judgment* 
debtor moving from place to place outside the jurisdiction of the court. When a 
warrant is issued by'a court it must be possible to arrest a person anywhere within 
the presidency and it happens not infrequently that a judgment-debtor stops at 
the boundary and escapes arrest. If it is considered too much to invest a District 
Munsif or a sub-judge to issue a warrant beyond the limits of the Presidency, then 
the decree-holder must be given the right to move the High Court to issue an arrest 
warrant so that it may be possible to arrest the judgment-debtor wherever he may 
happen to' bo within India, including Burma. Another difficulty in this direction 
comes when the judgment-debtor goes to territories under alien governments such 
as French or Dutch possessions in India and to Native States. It must be possible 
to come to some international arrangement by which these judgment-debtors could 
be reached by merely transferring decrees for execution as it obtains in British 
India. The existing system requires British Indian judgment-debtors to be sued 
ou again in foreign states and Native States and vice versa. In addition to 
hqavy cdst it entails great hardship, enormous delay not infrequently ending in 
the creditor not obtaining any satisfaction even after such protracted proceedings. 
So some international arrangement by which a decree obtained in any one place 
■will be respected in other places and allowed to be executed, if made, will consi¬ 
derably reduce delay and remove hardships. 

35. Considerable difficulty is felt by the inefficient or dishonest work of the 
present set of process-servers and I find there is some suggestion that the village 
officers may be entrusted with the work of the process-servers. The village officers 
like the process-servers have no control or check over their work and therefore I 
very much doubt if they will prove a better substitute for the process-servers. In 
criminal cases parties or witnesses are secured without any difficulty through the 
local police and I don’t see why the local police, whose work is controlled very 
closely and continuously by superior officers, should not be entrusted with the work 
now done by the process-servers. At any rate this system is in my opinion worth 
being experimented in select areas. 

36. Execution is purposely allowed to be protracted by the judgment-debtor 
as he is under the Act required to pay only six per cent interest from the date of 
the decree as against the covenanted rate of interest which may be 12 per cent, 
or even more. It is to his interest to get a decree and delay execution so that he 
may have the benefit of a reduction in the rate of interest. This is also one of the 
causos that contributes to the delay in execution. 

37. In the case of money decrees under a certain amount it should be madi 
incumbent upon the appellants to deposit the money before the appeal is 
admitted, and the respondent permitted to draw the same on furnishing the 
necessary security to the court. 

38. It must be more than sufficient if judgment-debtors are given one notice at 
the beginning of execution petitions and it is ordered they shouVd be present in 
oourt at all subsequent stages in t espect of that execution petition, v<z„ for settling 
of the proclamation, fixing of the sale, grant of permission to the decree-holder to 

bid, etc. 
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39. It must also bo sufficient service if notice of execution petition be served 
on the vakils who appear for the judgment-debtor provided a rule is made that the 
vakil who is appearing for the judgment-debtor is bound to receive such notice 
and give due intimation thereof to the judgment-debtor. It is my experience that 
often where a judgment-debtor is not available for years for appearance in court 
or arrest, somehow he is available to his vakil and corresponds wjth him. So when 
a rule as suggested above is made it will be the duty of the vakil to know the where¬ 
abouts of his client as much tho interest of the client to keep the vakil duly informed 
of his whereabouts. This will considerably facilitate, from the decree.holder’s point 
of view, early realisation of the fruits of his decree. 

10. I am in favour of all sales in execution of mortgage-decrees being free from 
all encumbrances and the puisne and prior encumbrancers being allowed only to. 
attach the money in court. 

41. 1 am in favour of appeal courts granting stay of proceedings in execution 
only very sparingly as also the appeal courts being invested with jurisdiction to 
award exemplary compensation in cases in which they are satisfied that the stay of 
proceedings had been asked for on insufficient grounds, the quantum of compen¬ 
sation depending upon the nature of the decree under execution. 


M. R. RY. B. RAJA RAJESWARA SETUPATI, Raja of. Ramnad, 

called and examined on Friday, the 15th August 1924. 

Mr. Sastri. — Q. You are the biggest landholder south of Madras, and presi¬ 
dent of the Ramnad district board t 

A. Yes, I am a landholder, but whether the biggest or not I don’t know. 

Q. You are a member of the Legislative Council and were a member belore the 
last election ? 

.4. Yes, for three terms I have been there. 

Q. You also happen to be a plaintiff or a defendant in many cases ? 

A. Yes, very many cases. 

Q. So whatever you say is from your own personal experience ? 

A. Yes. 

Q. As regards recruitment you say that it is better that district munsifs should 
have one or two years training in the ministerial work. What do you mean by 
that ? 

.4. They will have a routine knowledge of the working of these courts. Some 
years back we had a system of appointing sheristadars as district munsifs. Then 
they acquired sufficient knowledge of the ministerial work of the court.. That 
system has been given up. They may be asked to keep themselves attached to 
some court and learn the routine work. 

Q. Do you think it is necessary ? 

,4. The period must vary with the capacity of the individual. If they are quick 
the period may be made shorter. 

Q. You will attach them to a district court or a subordinate court before they 
come out as munsifs 1 

A. \ 7 es. 

Sir T. Desikachari. — Q. They are practising lawyers and with some years of 
practical experience at the Bar according to your scheme. If they arc practising 
lawyers they will have a fair knowledge of the work, of the administrative work 
the nazarat and so on. And don't you think it will be too much to ask such people 
to go and do clerical work in a subordinate court or a distric* " urt ! 
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A. I am only speaking of administrative work. There are ever so many things 
suon as submitting of findings to the appellate courts, sending of periodical returns 
and so on. They can learn these things before instead of beginning fresh in the 
munsif’s court. The period will depend upon the volume of work. I don’t mean 
that he should work as a clerk or in a subordinate position. They may get them- 
selves attached to some of those courts for the necessary training. 

Q. Let us take Dewan Bahadurs Viswanatha Sastri and Krishnaswami Rao. 
They didn’t receive any training in administrative matters. They made efficient 
munsifs. 

A. That must depend upon the temperament of each person. 

Mr. Sastri. — Q. All that you want is that they must have some training in admi¬ 
nistrative work and you say that such officers will be good ? 

A. Yes. 

Sir T. Desikachari. — Q. As a matter of common experience you find that dis¬ 
trict judges are hopelessly inadequate for civil work. The existing practice does 
not seem to create a different opinion in the minds of the public. There may be 
some exception. But as a rule, are district judges found wanting for any kind of 
civil work ? 

A. Civilian Judges are found wanting on the civil side. 

Q. And the public feel that it is an anomaly that a district judge with no ex- 
erience should sit in judgment over experienced subordinate judges ? 

A. Yes. 

Dr. DeSoiiza.—Q. You would give them proper training ? That is what you 

want T 

A. I would lay down likewise that a subordinate judge in his early career 
may be asked to do criminal work before he is taken as sessions judge. My view 
is that those who have some prospects of becoming subordinate judges or district 
judges even as munsifs they should try some first class and second class cases before 
they are appointed as additional sessions judges, with large powers. 

Mr. Sastri. — Q. Your experience is that experiments made so far in this direction 
have proved satisfactory? One has been made a Finance Secretary and another 
Seoretary in the Local Self-Government department and so on, out of three people 
trained. 

A. I am against these judicial officers being made executive officers and drafted 
to the Secretariat. They must be left for the administration of justice alone. 
I am positively against executive people being taken up as district judges. 

Q. You say that accumulation of too many lawyers at a particular place causes 

delay ? 

A. Yes, with proper jurisdiction and without overlapping of jurisdiction courts 
oan be distributed at various centres without causing undue hardship to the parties. 

Q You were instrumental in having a court at Ramnad ? 

A. Yes, in having that court in Ramnad. I am one of those who advocated the 
location of the court at Ramriad. 

Q. You suggest to limit the number of lawyers ? 

A. Yes. Automatically once these courts are located at different centres that 
will be a natural process. There will be only a limited number of lawyers. Instead 
of having 800 or 900 you will have 30 or 40. 

Q. You don’t mean to limit the number by statute ? 

A. No. 

Mr. Rao. — -Q. There are other advantages in having a centralised Bar. You 
will not be able to get expert advice if the courts are thus distributed. 

A. Yes, from the lawyer’s point of view. 

Q. From the litigant’s point of view also. 
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A. No. You will have greater possibility of securing witnesses with greater 
facility than at present. 

Q• You go to the headquarters station and bring a vakil. 

A. That is one of the evils of litigation enamoured of by the bigger lawyers. 
The judicial officers have greater consideration to these people and they are 
tempted. One is, I suppose, human. 

Q. They put their cases better than other vakils and they facilitate the work 
•of the courts and take up less time. 

A. That is the general impression. Bringing a lawyer with a larger practice 
occures a decided advantage. 

Q. You will lose the advantage of having a good library. 

A. Necessary number of books may be had from the oourt library itself. A 
.small decent library may be attached to the Court itself. 

Mr. Radhakriahnmya. — Q. Doesn’t it save a good deal of time in his argument 
if a lawyer can find decided authority ? 

A. But where is the limit ? A district library may be better than a local library 
And library at the headquarters of a presidency may be still better. 

Q. Why should there be any limit t 

A. Some disadvantages must necessarily be there in the mofussil stations. 
2?hat cannot be abolished. 

Q. You want to increase the disadvantages by placing courts far away. 

A. I don't think it would be a disadvantage. 

Sir T. Desilcachari. — Q. Well, Rajah Sahib, Your point of view is thatfrom the 
litigant’s point of view it is best to have the courts located as far as -possible 
in the centre of its territorial jurisdiction. It will prevent spending lot of money 
"to bring the witnesses, feed them and so on, for having their litigation conducted t 

A. Yes, I have in view the small litigants. 

Q. So you say that if the system of establishing courts at the various localities 
«f the district is adopted it will help the litigants f 

A. Yes. 

Mr. Rio. — Q. On the same principle it is that a court was established at 
Devakottah ? I am told that for most of the cases there vakils are going from 
Madura. 

A. That is because the jurisdiction is not properly worked. Devakottah ha® 
jurisdiction over Ramnad and it is cheaper to bring a vakil from Madura. 

Q. Litigation is expensive on that ground then ? 

A. Litigation is expensive on every ground. 

Q. Suppose a central court is constituted with different judges attached to 
it instead of having independent courts at one and the same station ? 

A. Then it makes no difference from the client’s point of view. 

Q. The work will be distributed by the senior officer. 

A. But it would afford no relief to the parties. The difficulty of bringing wit- 
messes from long distances will not be in any way minimized. 

Mr. Ridhakrishnaiya. — Q. Do you think it is better to bring them from long 
•distances once or twice ? 

A. Once or twice has never happened in this part of the country. 

Sir T. Desikachari. —It must be ten times. 

A. Certainly. I know of a case which was with reference to the theft of amangoe 
fruit in which the witnesses had to be brought many a time and the parties spent 
lakhs of rupees. In that case nearly all the big vakils and barristers were engaged. 
This was at the time when Mr. Pinhey was the district judge of Madura. 
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Mr. Justice StiCurt. — Q. In a case of that kind can there be any remedy I 
is one wanted ? If two men have got such a mentality that they wish to spend 
lakhs of rupees on such a case is it necessary to protect such men ? 

.4. My point is that the engagement of these senior vakils does not necessarily 
indicate complexity of a case. 

Q. If that is your point we all agree. 

Mr. Siilri. — Q. For the simplification of proceedings you have suggested that 
the plaintiff and the defendant should be examined before the issues are framed. 
The complaint is that the courts are so overworked that they have no time to 
examine the parties on the day the case is posted for the settlement of issues, but 
the law permits this to he done. 

A. If the law permits, it ought to be enforced at once because it would really 
put an end to unnecessary delay. 

Q. Your idea is that the points in issue should be narrowed ? 

A. Yes. 

Q. Will you have any objection if something of this kind is done when the trial 
has once begun ? 

A. Once the issues are framed the tendency of the parties seems to be to secure 
evidence to cover those issues and therefore if the plaintiff and the defendant are 
examined then the framing of issues themselves can be considerably reduced. 

Q. You suggest that the trial once begun must go on from day to'day till_the* 
case is finished ? 

A. Yes. 

■}. Even now the High Court rules require this, but they are not followed. 

A. Thore is no need for keeping such rules then. 

Sir V. Disikichari.—Q. Are part-heard suits many in these' days ? Are as 
many as five fixed for a day ? 

A. Yes. 

Mr. S istri.—Q. Coming to the appeals you suggest that all appeals be heard by 
the district judges ? 

.4. Please excuse my interruption. Not only that the cases are taken and 
tried niece-meal but even witnesses are examined piece-meal. My evidence 
was taken in a case and it was a Ijournsd to next day before even the cross examina¬ 
tion started. 

Mr. Justice Stuart. — Q. Is it common to take the evidence of a witness for an 
hour on Mmday and then for three-quarters of an hour on Tuesday and then for 
an hour on Wednesday and so on and to keep him for ton days or so ? 

1. That is what is happening. 

<). Possibly you can give us 3ome particulars as regards your own litigation. 
I mean you can give us some information about the cases in which you were a party. 

.4. I have brought one or two cises just to show to the Committee. 

Q. What wa3 the last case you wore engaged in ? 

A. I have not brought big cases with me. 

Q. I want to a)k you whether you have been a party in any important suit ? 

.4. In very many big suits. 

Q. Just give me any one you can think of and tell me its duration. 

.1. Some big suits have been fought out for ten to twelve years. 

Q. Can you give me a reference ? 

A- There was a suit which went to the Privy Council. It was a very big suit. 

. Wbat was that suit f . 
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A. That was a suit based upon a claim foi a large ncunber ot estates on the 
strength of documents executed by my father. That was brought against me by 
trustee when I was a minor. 

Q. How long was it from the institution to the decision of the subordinate 
judge in that suit ? 

A. It was instituted in 1900 or 1901. 

Q ■ When was it decided by the subordinate judge ? 

A. In 1907 or 1908. 

Q. How long did the appeal take in the High Court ? 

A. Two or three years. 

Q. So it was ten years before the final decision was given ? 

A. We went to the P.-ivy Council and it took another two years. 

Q. What was the result ? 

A. I won it. 

Q. The suit was eventually dismissed ? 

A. Tnroughout the decision was in my favour, I attained majority in the year 
1910 and in the High Court I was myself party. 

Q. And so you won the case in every court ? 

A. Yes. 

Q. It took you 12 to 13 years before you got your final decision 1 

A. Yes. 

Q. Did you recover your out-of-pocket costs ? 

A. No. Nothing compared to them. 

Q. Can you tell mo what you received from the other party ? Did 
it amount to one-sixth of what you had actually spent ? 

A. About one-sixth or one-seventh. 

Q. That case lasted for 13 years. May we take that as typical as regards your 
larger suits. Do they last as a rule for seven years in the lower court, three yeare 
in the High Court and about three years in the Privy Council ? 

A. Two years in the Privy Council. 

What 1 wanted to place before the Committee is the fact that in one munsif’g 
court, a small suit took over six or seven years. It was a declaratory suit. I sold 
a tank to a community, that was claimed as a communal land. I sold it to a certain 
community and there was another community which wanted it. Though they 
offered for it, I sold it to the community which I preferred, for some social reasons. 
That party filed a suit for declaration and it lasted for eight or nine years in the 
munsif’s court. 

Q. How did he manage to spin it out ? 

A. It went from one court to another, and then we wanted it to be brought 
back to the original court, which was nearer to my place. The other court refused 
to send it back but then it came back automatically. In the meantime there wag 
a number of transfers of munsifs. 

Sir T.Deaikachari. —Nobody was willing to take up the suit. 

A. For some reason or other it was not taken up. 

Mr. Justice Stuart. — Q. What was the result of that suit f 

A. That it was a communal land which I had no right to sell. And now there 
is an appeal. Suit was filed in 1914. In 1917 it was transferred to another court 
and in 1919 it was again sent back to the original court. It was then disposed of 
in 1922. 

Sir T. Desikachari. —What was the number of the suit T 

A. O-S 22 of 1914. 

Mr. Justice Stuart.—Q. Then you filed an appeal before the district judge ? 
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A. Yea. 

Q. Has it been transferred to the subordinate judge’s court t 

A. Must have been. 

Another difficulty is that the district judge transfers an appeal to a temporary- 
subordinate court. The subordinate judge is not able to take it up and then that 
court is abolished, and so it goes back to the district judge. Then it remains 
there for some time, and again it is sent to another temporary court. 

Q. In some provinces the following remedy is applied and I want to ask you 
whether you think that it is a good remedy. When appeals are accumulated to a 
large figure, a special subordinate judge is sent down to hear the lower class appeals. 
He does nothing else and he sits there until they are finished. Do you think that 
it is a better method ? 

A. It is a good method but even now they are doing it in an indirect form. 

Mr.J\istice Stuart. —It seems to me, as far as I can make out, that the prospect 
of an appeal being heard in Madras in less than a year is almost negligible and that 
•no appeal is heard in less than a year. 

A. It is because of the volume of appeals. 

Q. Don’t you think the remedy is to send a special man to clear them off ? 

A. That will bo an advantage. They are now doing exactly the same thing but 
not so scientifically. They create an additional court and send a most junior man. 
They ought to send experienced subordinate judges to such courts. 

Q. When a man is sent down to clear off tho appellate work, he should be a spe¬ 
cially selected man and a senior man ? 

A. Yes. That will be a great advantage. 

Mr. Ran. —The point put to you is this. When a new court is started, he gets 
all kinds of work to be done—original suits, execution pet tions and appeals. 
Oannota subordinate judgo be specia'ly selected to dispose of the appeals alone 1 

A. Yes. It is a great advantage but I am against juniors being promoted and 
p osted for that sake and asked to take up big suits. 

Q. What do you think of the judgments of the first appellate court ? Suppos¬ 
ing in some cases the munsif who is acting as a subordinate judge reverses the 
judgment of the court of first instance; his decision according to the present law,, 
is final on questions of fact. Do you think it is satisfactory ? 

A. There seems to be no way out of it. 

Q. I am only asking you as to whether you could suggest a way out of it. 

A. What happens in a second appeal if a just newly recruited appellate authority 
•its there ? 

Q. I am asking as regards questions of fact. On questions of law the High Court 
can interfere. From the litigant’s point of view is this system a good one ? Take 
for instance the case where the genuineness of a will is in dispute. The court of 
first instanoe says the will is genuine. On appeal, it is said that it is a forgery. 

A. The appellate judge has got the same qualification as the judge of the first, 
oourt. 

Q. But his decision is final. You have no further remedy. Supposing the 
subordinate judge goes wrong, what is to be done ? 

A. Where the judges differ on facts, you can provide a second appeal ? 

Q. On facts ? 

A. Yes. 

Q. Do you suggest any other remedy ? There is a proposal to have a bench of 
two; udges on facts. 

A. That will be helpful provided it will not multiply courts. 

Q. Among the officers who are located at a station, benches may be constituted 
now and then to dispose of appeals. 
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A. It may probably be made in the case of big cases, where the interest in* 
volved is great, 

Q. You would restrict it to particular class of cases. 

A. Yes, not ordinarily. The district judge may certify that it is a fit case to 
go before the bench. Some such restriction may be placed. I am not in favour 
of having every appeal going before a bench of that kind as a rule. 

Mr. Sastri .—Then you say that the oriminal work of a sessions judge be limited 
to one week per month, and that he should devote two weeks to the hearing of 
appeals and one week to miscellaneous work. Supposing the sessions work could 
not be finished in one week, what should be done ? 

A. Ordinarily, I said one week. If it would require more number of days, then 
he will get the necessary relief by way of assistant sessions judges. 

Q. You suggest that the District and Sessions Judge must devote a major 
portion of the time to hearing civil appeals ? 

A. Yes. 

Q. Then you suggest that rent appeals might be heard by subordinate judges 
instead of by the district judges. 

A. Yes. The subordinate courts can hear rent appeals. 

Q. Will not that necessitate an amendment in the Madras Estates Land Act f 
Can you not suggest the amendment ? 

A. I am not in the confidence of the Government. 

Sir T. Disikachari .—As a matter of fact you think that rent appeals might as 
well be heard by subordinate judges and that there is no magio in having it before 
district judges. 

A. On the contrary there is the disadvantage of the district judge never hearing 
it for a long time. 

Mr. S%slri .—You suggest the recording of evidenoe by stenographers. 

A. I am very much in favour of that. 

Q. Than, you will have to do away with the reading of the evidence to the wit¬ 
ness and getting him sign it. Will you dispense with it ? 

.4. That won’t take much time. It oan be transcribed and read over to the ' 
witness. 

Q. Transcription means the witness must be asked to come on some other day. 

A. With sufficient establishment I don’t think it will take more than half an 
hour. 

Sir T. Desikachari. —With reference to the record of evidence the Civil Procedure 
Code will have to be altered. Otherwise how will you prosecute a man for giving, 
false evidence ? 

A. The witness will sign it. 

Q. If he is to sign it, it will take much time. 

A. It will take about half an hour. The court can go on with the other wit¬ 
nesses in the meantime. 

Mr. Sistri .—Then, you are in favour of penalising all benami transactions. 

A. Yes. 

Q. Do you think that the country is sufficiently educated for it ? 

A. At any rate they should not be educated further in the art of benami. 

Q. Then with regard to second appeals, you want to do away with them. 

A. Yes, in cases of small value. 

Sir T. Desikachari. —What will be the value ? 

A. In the case of all money suits in munsif’s courts. 

Q. The munsif’s court has got jurisdiction up to Rs. 3,000. 

A. They are purely money transactions—suits on pronotes. 
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Mr. Ran. —A second appeal lies only when there is a question of law. 

A. That is what I had in view also. As you suggested, if you are going to 
■constitute a bench, there will be no need for a second appeal. 

Mr. Justice Stuart. — Q. Are you in favour of these benches ? 

.4. I have stated where the decision of a munsif is reversed by a subordinate 
judge, there a second appeal may be allowed. But there is no need for a second 
appeal if benches are constituted as suggested by Mr. Krishnaswami Rao. 

Q. That is not exactly the ease. The idea is that appeals up to Rs. 1,000 only 
should come up for hearing before benches of two senior specially selected subordi¬ 
nate judges particularly chosen for the purpose and that their decision should be 
final subject to the right to state a case to the High Court if any point of great 
difficulty is involved and also subject to the right of appeal if the judges disagree. 
That is the suggestion. 

.4. I should not be in favour of any such arrangement in ease a senior single 
subordinate judge is available for that purpose. 

Q. Would you be in favour of giving a single subordinate judge final authority 
uptoRs 1.000 V 

A. Yes. 

Dr. DeSouza. — Q. Without any right of second appeal to the High Court ? 

A. Yes, only in money transactions. 

Mr. Justice Stuart. — Q. But why not in other transactions also ? Have you 
■ever thought how extraordinarily petty some of the other cases are ? 

A. But these matters are not petty from the point of view of men who are in¬ 
volved in the case. On the record the matter may appear to be very simple but 
in reality it may be of very great importance. 

Q. L have read over 100 eases in Madras and my experience is that about 70 
out of them that come to the High Court are petty in their nature from any point 
of view ? 

A. There may be some abuse in the High Court, but there are so many other 
things such as temple entries which are very important. They may appear to be 
s nail matters on record. I know oases which appear to others very small and petty, 
but are of very great importance to the parties concerned. There are many cases 
regarding fishing ponds and the money spent is very considerable. 

Q. Do you think that two senior subordinate judges, who are competent, can¬ 
not decide such cases '! Cannot their decisions be made final in such matters ? 

I have also read many of your temple cases. Are not most of them concerned with 
officials who have embezzled money ? 

A. There is a customary right of plundering temples. In some villages they 
do not like.to have people of particular caste in temples. 

Sir T. Dtrikachari. —You are in favour of maintaining second appeals in all 
eases except in money suits ? 

A. Yes- 

Mr. Sistri. —?. You are against the witnesses being examined on commission ? 

A. Yes. I was in several cases advised to subject myself to examination by 
commissioners, but X had always thought it proper to appear in court rather than 
to give evidence before commissioners. Commissioners have absolutely no power 
to disallow questions which are not relevant to the case. If asked by the Vakil 
1 am bound to give my answer. 

Q. Your object is to do away with the unnecessary amount of evidence that is 
recorded by these commissioners ? 

A. Yes. 

Q. Then you are emphatically against village panchayats ? 

A. Yes, as at present constituted. 
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Sir T. Desikaehari .—With regard to panchayat courts have you got the ntr 
her of courts which have been opened in your district ? 

A. No. 

Q. A large number of courts have been constituted and they have decided a 
large number of civil suits. These have been constituted by revenue officials, i.e. 
sub-di visional magistrates or collectors. That is not within the province of the- 
district boards ? 

A. Orders arc issued by some persons, but the process is in the hands of Govern¬ 
ment. 

Q. I see 700 village munsif courts and 113 village panchayat courts have been 
constituted and the total output of work is 6,138 suits and the report with regard 
to these courts from your district is that they are functioning properly. I should 
like to know how would you improve them ? 

A. I would like to have proper selection. 

Q. What sort of selection ? 

A. People of some understanding, common intelligence and of some status- 
should be taken to dispose of such matters. Now they are selected on the reports 
of revenue officials. 

Q. You took part in the amendment of the old Act, in 1920. You were very 
staunch at that time that such courts should be established. 

A. I never advocated this kind of recruitment. I am certainly in favour of 
the word 1 Panchayat ’ but I think that, intelligent people should be appointed to 
constitute them. 

Mr. H ii. —Wait qualifications do you require for the members of thess 
panchayats ? 

A. Very petty qualifications. 

Q. At prcient all the villagers assemble and there is no particular franchise. 

.4. People go to the sub-divisional magistrates’ courtsand selection is made by 
show of hands. 

Q. I think selection is made by the villagers themselves according to the rules 
which hive been framed under the Village Panchayat Act ? 

A. Tiic sub-divisional magistrate pitches his camp near the locality and the 
selection is made there. 

Q. You would not like to have your grocer as your judge ? 

A. No. 

Q. If there is proper selection would you give them more work ? 

A. Certainly. 

Q. Up to what extent ? 

A. Up to Rs. 100 or Rs. 150; even in petty land suits. 

Mr. Sist.ri. — Q. Before the panchayats you say that people will speak less 
number of lies ? 

A. Yes, otherwise they will be found out. There must be some educational 
qualifications also. 

Sir T. Desikaehari.—Q. There is no use of people who are illiterate being taken. 
The law permits anybody to get in now. Would you invest them with jurisdiction 
over small land suits also ? What qualifications do you think are necessarv for 
getting a proper panchayat ? 

A. They must know to read and write in the first place. They must be men 
with some worldly experience and knowledge. You may fix some age limit which 
should be over 30. 

Mr. Rao. — Q. Any property qualification ? 

A. Yes. They maj' be retired government servants, or retired lawyers. I 
don't mean by lawyers any big person such as a High Court vakil. 
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Sir T. Deaikachari. — Q. Mr. Viawanatha Sastri says that lawyers never retire. 

A. That is the grievance of the service. 

Q. You told us that by having the suits tried in the villages witnesses are likely 
dot to tell as many lies as in an outside court. Those who are judging would be 
Able to find out better and the expenses also would be considerably less 1 

A. Yes, very considerably. 

Mr. Sastri. — Q. You suggest printing in original appeals should be done 
■even m the case .of first appeals ? 

A. Yes, printing of the judgment and of the relevant documents may be done. 

Q. Your object is simply to put down appeals ? 

A. Put down irrelevant documents being filed. I know of a case where about 
1,000 pattahs were filed where one would have been quite ample. It was a rent 
suit. 

Q. As regards adjournments you think that adjournments are given more for 
the convenience of the lawyers than for the requirements of the case ? 

A. Yes, that is the general impression. 

Q. You are not satisfied with the present system of having official receivers. 

A. I am strongly against it. 

Q. You speak from experience. 

A. From bitter experience. 

Q. But would you have any objection in having whole-time receivers ? If a 
snunsif is appointed as receiver have you any objection ? 

A. No, if he is a man in harness I have no objection to the present system 
being continued. 

Sir T. Denkachari. — Q. What is your objection ? Is there no proper control ? 
After an adjudication order is passed nobody hears anything about the estate 
afterwards ? 

A. Yes. I am in favour of having munsifs for the place. They should not be 
permanent. They will be often transferred. So they will not be able to import 
■their likes and dislikes. 

Q. You want to simplify execution by not giving notice to the judgment debtor 
every time ? 

A. Ye3. That is absolutely unnecessary. 


JDewan Bahadur M. KRISHNAN NAIR, M.L.C., Retired Dewan of 

Travancore. 

Written Statement. 

It is desirable that 11 Law’s delays ” in respect of the disposal of civil suits, 
appeals and proceedings in execution should be thoroughly enquired into and steps 
taken to remedy them as far as possible. I do not think that the judicial officers 
are really responsible for the delay which arises for the most part from circumstances 
beyond their control. The subordinate judges and district munsifs are officers 
who usually have to work at high pressure and it would be inadvisable to hustle 
them further. The quiet and deliberation which ought to characterise the adminis¬ 
tration of justice are often not available to the subordinate judiciary who have to 
dispose of a certain number of cases each quarter in order to satisfy the standard 
•of efficiency which seems to be fixed on a more or less numerical basis. It often 
.happens that these officers, in order to secure the required number of disposals, 
prefer simple suits to complicated ones and'the latter are consequently adjourned 
from time to time raising thereby the figures showing the average pendency. The 
minimum number of disposals fixed by the High Court as the standard of efficiency 
is far to > high ; and so loug as the subordinate judicial officers are compelled to 
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satisfy this standard in their returns, the state of things indicated above will con¬ 
tinue. It is wrong on principle to judge of the efficiency of a judicial officer by the 
number of cases disposed of by him without also taking into consideration the nature 
and the quality of the work turned out. Of course, adequate provision should be 
made to check any slackness on the part of these officers by periodical inspection 
and scrutiny of their work. As a judge of the Madras High Court observed, quick 
justice is no doubt very desirable but when it cannot be attained, justice with 
some delay is preferable to hasty disposal with injustice. 

2. A good deal of the delay in the disposal of suits is due to factors which could 
scarcely be avoided by legislation without working great hardship on the litigant 
public. It is not always possible to fix any period of time for the disposal of anv 
particular kind of suit. The time taken for disposal of a suit would depend upon 
various circumstances which the courts could not control. The character of the 
people and the economic conditions prevailing in the country generally tend to 
prolong litigation rather than shorten it* It is difficult for courts to get over this 
tendency without adopting methods which would be considered by the people to 
be harsh and in some cases as leading even to denial of justice. It is felt, for in¬ 
stance, as a great hardship if an adjournment of a suit is refused by a court. 
In contested suits parties take a long time to get ready for trial. The slack and 
procrastinating habits of the people are partly responsible for this. Another reason 
is the general poverty of the litigant public, which hampers them in getting their 
papers ready and punctually paying for professional assistance. It is only in 
driblets that the parties usually pay their pleaders, at any rate in courts of original 
jurisdiction in the mofussil—small payments being made on each date for which 
the case is posted—and unless a suit has had several adjournments the pleaders 
engaged in it would not be able to secure a reasonable fee. Thus, both the partv 
and his legal adviser are equally interested in postponing the trial. Adjournments 
under the circumstances would be often prayed for, and the judges, knowing as thev 
dc the condition of things indicated above, would not be over strict in the matter. 
With a large number of suits posted for the day, which the court cannot by anv 
possibility get through, there would be no justification for refusing the adjourn¬ 
ment prayed for. Another reason for the apparent liberality of the lower 
judiciary in the matter of adjournments, lies in the fact that, not infrequentiv 
when adjournments are refused, even in comparatively old suits, appellate courts 
remand the case for fresh trial on the ground that the court below ought to have 
granted the adjournment prayed for—thus allowing judicially what is administra¬ 
tively prohibited, 

3. Considerable delay takes place in effecting service of summons and other 
processes on parties and witnesses. Personal service of process is often difficult 
and there exists a tendency on the part of the litigant public to avoid service, which 
the dishonesty of process-servers often helps. Process-peons sometimes also make 
a return of personal service when none has been effected. Various remedies arc 
suggested for effecting a quick and satisfactory service but none of them seems to be 
an improvement on the existing system. To enact that some mode of affixture 
should be taken as sufficient service would not improve matters. By affixing a 
process the party concerned may not get notice of the suit and he may remain in 
ignorance of it till probably execution is taken against him. In such cases (which 
may be many if service by affixture is generally permitted), on objection being 
taken, the ex parte decrees would have to be set aside and the cases reopened pro¬ 
bably after a considerable lapse of time. 

4. The suggestion to effect service by registered post is even less satisfactory. 
It only means the substitution of one agency for another of a certainly not better 
order and with the disadvantage that the courts would have no control over the 
serving agency and ordinarily would have no means of testing the truth of the return 
by examination of the postman who would not be available for examination and 
who, even if compelled to attend, could not be expected to remember the exact 
circumstances under which any particular registered letter was handed over to the 
party concerned. I do not think there would be any saving of time either; for. 
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the postman, who ordinarily would have so many letters to deliver, would not be in 
a position to make any search for each individual addressee who might be tempo¬ 
rarily absent from his house. In the case of villages in the interior, the postman 
would visit the village only once or twice in a week and if the addressee could not 
be found on those occasions, the delivery of the letter would be considerably delayed. 
The court could not be sure when issuing a process by registered post as to when it 
would be returned after service, and consequently there would be great difficulty 
in fixing the dates of hearing. A registered letter would not ordinarily be delivered 
to any one other than the addressee ; but in the case of processes served through a 
court-peon they could be served on a relation of the party. A court-peon employed 
for the service of processes could make reasonable enquiries for the parties con¬ 
cerned and effect service, and the peon being under the immediate control of the 
court, his work could be easily checked and the man punished for any misconduct. 
The fact that the peon’s report about the service of process could be verified by his 
examination on oath is a decided advantage. Xo doubt, some of these low-paid 
peons are open to corruption, but that evil cannot be remedied by merely substi¬ 
tuting another kind of low-paid agency for the peons. I should consider the present 
system of serving processes does not require any material change ; but the pre¬ 
siding officers of courts should be directed to exercise stricter scrutiny over their 
process establishments. 

5. It is a good suggestion to insist on the process peon reporting himself to the 
plaintiff’s pleader who might be called upon to render all possible aid to the peon 
in effecting service. The process peon might be directed to keep a regular ‘ beat- 
book ’ in which he should get the signature of the village-munsif or the ‘ karanam ’, 
to show that he has really visited the village. Considerable discretion should also 
be given to the presiding judges to declare sufficiency of service after such examina¬ 
tion of the service peo.n as may be thought necessary. 

6. Honorary agencies for the service of processes should not be thought of in 
preference to the existing system, for reasons which are obvious. Registration 
of addresses also cannot be of much use. ft is a good suggestion that in all inter¬ 
locutory matters in suits in which parties are represented by pleaders, service on 
the latter should be deemed sufficient. This is already the practice in many courts. 

7. The recording of lengthy depositions occupies a good deal of time, and greatly 
prolongs the trial of suits. Even in comparatively unimportant cases, numerous 
witnesses are examined and that at considerable length. Something might be done 
by courts to effect economy of time by disallowing irrelevant questions ; but there is 
no power given to the courts to refuse to examine witnesses tendered by the parties. 
The cross-examination of witnesses is not always confined to matters relevant to 
the case under investigation, for, some pleaders do not exercise any kind of discre¬ 
tion in the matter of choosing the questions to be put to witnesses but often act 
merely as the mouth-pieces of the parties or their agenls who instruct them. 

8. There would be a saving of time and the judge would be better able to intelli¬ 
gently follow the evidence if he is not to be constantly writing. If shorthand writers 
are employed to take down depositions at the dictation of the judge, trial of suits 
will be expedited and the judge will also be able to hear more suits in a day. I 
would suggest that a shorthand writer be employed in every court to take down 
depositions at the dictation of the judge. This would also enable the pleaders 
engaged in the case to know what exactly is the evidence recorded even before 
they get certified copies of the depositions. The complaint sometimes made that 
some answers given by witnesses are not correctly recorded or omitted would be 
obviated, for, the pleaders could at once call the attention of the judge to any such 
error or omission. The objection to employing shorthand writers would be on 
financial grounds. If the government is not prepared to incur any additional 
expenditure under this head, the parties may be called upon to pay a small fee 
(say one anna per 10ft words) for the recording of evidence in cases in which they 
desire to have the evidence recorded. This would also check the examination of 
witnesses at unnecessary length. A qualified shorthand writer could besecured 
for Rs. 50 or Rs. 60 a month and the amount necessary to pay him could be col- 
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Jectod in the manner indicated above. The judge might be required to make a 
memorandum of the evidence in cases in which the parties do not desire to have 
the evidence recorded. 

0. There should be more system in the work done in courts of original jurisdic¬ 
tion. A list of suits posted for each day should be prepared and put upon the notice 
board on the previous evening. It should be strictly understood that cases would 
be taken up in the order mentioned in the list and that the trial of a suit once taken 
up would go on de die in diem till completed. The rules provide for this already, 
but they are not often observed owing to various reasons, one of which lies in the 
fact that the number of disposals would be diminished by the trial of a big suit 
going on from day to day. Adjournments are also made to suit the convenience 
of practitioners. A piece meal trial of a suit deprives the trial court of its advan¬ 
tages in the matter of appreciating oral evidence. If the system mentioned above 
be adhered to, parties and their pleaders would know when their cases would 
be taken up and would not ordinarily ask for adjournments. 

10. I do not think that any change in the law of limitations is required to expe¬ 
dite suits and proceedings in execution. Many execution applications are put in 
simply to keep decrees alive. These applications are often necessitated because the 
judgment-debtors have no visible property against which the decree holder can 
proceed ; and it would work hardship to curtail the right of keeping decrees alive 
for twelve years as is now done. In many eases, when execution is taken out by 
attachment and sale of property, claims are put forward by persons not bound by 
the decree which is the result of the peculiar family systems prevailing in this pro¬ 
vince. The investigation of claims thus made takes considerable time ; but I do 
not see how legislation could stop it without working hardship on the litigants. 
I am not in favour of a rigid rule that claim petitions should be summarily decided 
on affidavits ; for, orders passed on claim petitions without proper investigation 
might lead to injustice. 

11.1 am not in favour of the suggestion that in cases where legal represen¬ 
tatives of a deceased party have to be impleaded, the onus should be thrown on 
the representative himself to come forward and request the court to place him 
on record. Whatever saving of time there may be bv adopting the suggestion (I 
doubt if there would be any saving of time at all) the proposed modification of the 
law would work hardship. It is for the plaintiff who wishes to get a decree against 
the estate of a deceased person to see that that person’s real representatives are 
brought on record. The rule now in force has the merit of good sense on its side. 

12. Too frequent transfers of officers from one district to another should bo 
avoided in the interest of quick disposal. An officer newly transferred to a district 
would take some time to get accustomed to the habits and manners of the people 
and consequently his work would be slow. An East Coast officer, for example, 
posted to a court in Malabar would feel very much like fish out of water for some 
time, though he has no doubt passed a departmental examination in Malayalam. 
If an officer, after serving for two or three years in a district is sent to another 
district where the conditions are totally different, his work must s iffer both in 
•quality and quantity. 

13. The administration of justice by village courts is not satisfactory. It is 
not desirable to invest exclusive jurisdiction in village courts. 


Dewan Bahadur M. KRISHNAN NAIR, M.L.C., Madras, called and 
examined on Friday, the 15th August 1924, 

Mr. Radhakrishnaiya. — Q. Are you a member of the Legislative Council and a 
retired judge of Travancore t 
A. Yes. 



Q. You say in your memorandum that one of the causes of delay is that officers 
prefer simple suits to complicated suits and consequently the latter are adjourned 
from time to time. Does it happen very often in your experience ? 

A. I was for about 16 years at the Bar and about four years a judge, not in this 
province blit in Travancore, and I believe that it happens very often. The reason 
is that one has to satisfy the High Court with reference to the minimum which it 
has laid down. 

Q. Does not the High Court insist upon older suits being taken up first ? 

A. They are so many rules, but the subordinate judges and the munsifs look 
to their own interests. 

Q. What do you suggest as a remedy for that evil ? 

A. I have suggested that in my memorandum. The remedy is that quantity 
should not be the sole test. The quality should also be tested. 

Q. You suggest that there m ist be an inflexible rule that older suits should 
be disposed of lirst ? 

.4. Yes, as far as possible. 

Mr. Rio. — Q. you would make a difference between short causes and long 
causes, in the postings of cases. 

A. You mean cases which will take a long time and short time. 

Q. Petty contested suits, I mean. 

.4. Tiisy are no; likely to b3 pending for a long time. The chances are that 
they will be disposed of soon. 

Q. I quite see that. They will have to be taken in serial order. 

.4. I don’t say in the order of rank with reference to the date of institution. 
That is not always possible. 

Q. Therefore, you might classify suits as is done here on the Original Side, as 
short causes and long causes. 

A. I think that will be one step further. 

Q. Otherwise there will be this danger that a number of petty cases might lie 
hanging up for a long time on account of the earlier suits. 

A. That is a danger certainly to be avoided. 

Q. The first thing is to classify and post them accordingly. 

A. Not by a rigid test. 

Q. You may give a separate day for petty cases and other days for long con¬ 
tested cases. 

A. I think it is a good suggestion. 

Mr. Ridhikrishnaiya. — Q. If, at the time of the settlement of issues, the judge 
looks into the pleadings himself, he can have a fair idea as to whether the suit will 
be a long one or short one. 

A. Yes. 

Q. If at that time he picks out the short causes and gives them special days in 
the week and on that day of the week heavy cases are not posted, will not all these 
short causes be disposed of quickly ? 

A. I think so. 

Q. Except to that extent you think preference should be given to old cases. 

A. I think so. 

Q. There is no reason why they should not be disposed of strictly in accordance 
with the age of the suit. 

A. Yes. 

Mr. Rao.—Q. You see the trial of a case lasts long, on account of the quantity 
of oral evidence to be recorded. 



215 


A. Sometimes. When there are a large number of documents, even apart 
from the oral evidence, it may take a long time. 

Q. I mean in the generality of cases you find that a lot of oral evidence has to be 
recorded in big cases. 

A. That is so. 

Q. Can 3 'ou suggest anything to minimise the necessity of recording so much 
oral evidence ? 

Q. I think it will be very difficult; because, even though, as the law stands, 
the judge has got a discretion to disallow irrelevant questions or unnecessary 
questions, though ultimately the result will be the prolongation of the trial. 
With reference to the number of witnesses to be called, the law does not invest the 
courts with any power to restrict the number of witnesses. And, I also doubt whe¬ 
ther it is desirable to invest the courts with such power. 

Q. I was thinking of something else. Would you suggest substitution of docu¬ 
mentary evidence for some things which are now proved by oral evidence ? 

A. Even now when there is documentary evidence in support of any action, 
it is upon the documentary evidence that they place much reliance. They do not 
rely so much upon oral evidence. 

Q. You see in the presidency towns all wills-have to be in writing. In the 
mofussil an oral will may be made. I was thinking of something like that. Sup¬ 
posing you make it compulsory that all wills in the mofussil should be registered 
and you bring the mofussil practice into line with the presidency town practice, 
what do you think of that ? 

A. I fully agree that wherever it is possible to have prepared evidence in prefer¬ 
ence to oral evidence it is certainly desirable to alter the law in such a manner. It 
may be done wherever it will not cause hardship to the parties and people and 
wherever it will not work injustice. 

Q. You think that would minimise the quality of oral evidence. 

A. Certainly. 

Mr. Radhakrishnaiya. — Q. How far would you go into that matter? There is a 
suggestion for example that partitions of immovable property should be proved 
only by producing a registered document. 

A. I think it will be of considerable help to introduce such a rule. I have also 
suggested that. 

Q. Don’t you think it will be a great hardship ? 

A. If you enact a statute, in course of time the hardship w ill vanish. With 
reference to past transactions, it is another matter. The registration law has been 
i itroduced in the case of mortgages and sales. 

Mr. Rao.—Q. Then, you favour a beginning to be made in this direction ? 

A. Yes. 

Mr. Justice. Stuart. — Q. May I suggest to you that, if you are going to introduce 
compulsory registration in a large number of transactions, it follows as a corrol- 
lary that the facilities for registration should be considerably improved ? 

A. Certainly. 

Q. Is it not your experience that the position of an ordinary applicant in a regis¬ 
tration office leaves a great deal to be desired ? 

A. No. In our presidency those who go to the registrar are treated very civilly. 

Q. Are they not kept waiting for a very long time ? 

A. Sometimes ; they can’t help it. 

Q. Sometimes they have to wait for 2 or 3 days. 

A. No. They are not generally made to wait longer than a day and even that 
in exceptional caseB. If, as you suggest, people would have to wait for 2 or 3 days 
I would prefer that in consideration of having documentary evidence. 
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Sir T. Desikachari. —In your province the documents are registered fairly 
expeditiously. 

-4. In the experience of those known to me, they are not made to wait at all. 

Mr. Ri Ihtk'inhn. ii>/i. —-The waiting time is the time taken up to copy the* 
document in the register. 

A. Yes. 

Q ■ T.lit ci i he » iri.it 11 hr a iking it t) be sent by registered post. 

A. Yes. It is being done now. 

Mr. Jnsfics Stuart. — -Q. Are the registration officers addicted to taking 
improper gratifications ? 

A. I am afraid there is some loophole for that. 

Q. There are provinces where no Indian can expect to get a document registered 
unless he pays at least a rupee beyond the legal fee —8 As. to the sub-registrar and 
8 As. to the office. 

A. It is not so bad as that. Of course there are exceptional cases. 

Mr. V. Radhakrishnaiyi. — Q. With regard to partitions, I don’t think registra¬ 
tion would be such a great hardship as the necessity of stamp for partition deeds. 
If registration for partition is made compulsory, you would suggest that the stamp 
duty should be considerably reduced. 

A. As for the matter of that, not only in that but in all other matters the stamp 
duty should be made as low as possible. 

Mr. Rao. — Q. Or, would you favour separate registration on these lines ? Sup¬ 
pose two brothers divide some landed property belonging to them. They may go to 
the sub-registrar and present an application through him to the tahsildar for sepa¬ 
ration of pattas in accordance with the division saying that such and such num¬ 
bers have fallen to the share of each. 

A. That would dispense with the need for paying stamp duty and a formal 
partition deed. It is a very good suggestion. 

Mr. Rfi'lhalcrishitaiyx. — Q. With regard to the service of processes, you say 
you are not in favour of using registered post to a greater extent than it is used now. 

A. There is a provision in the Civil Procedure Code, and practically to my know¬ 
ledge, it is not used at all. In am- case I am against the extension of that system. 

Q. In any case you are against extension ? You think that the postman will 
not be hetter than the ordinary process-server so far as honesty is concerned ? 

A. Yes. That is a substitution of one unsatisfactory method for another. The 
difference will be that the judges will have no control over these postmen. 

Mr. Rao. — Q. So far as witnesses are concerned, would you entrust the sum¬ 
mons to the vakil ? 

A. I would not do that 'out I would certainly have their co-operation. 

Q. On the Original Side of the High Court summonses are given to the vakil and 
he serves it through his clerk ? 

.4. That will not be satisfactory. I would rather have the present system. 

I may say, in all humility, that in spite of the best attempts by all the eminent men 
of the country, after all I do not know whether speedier justice is going to be had. 

Mr. Justice Stuart. — Q. Do you not think that the condition of administration of 
justice in India is rather disgraceful? When a man comes up to claim partition 
of the family property to which he is entitled, he has to wait for six years before he 
gets a final decision ? 

A. Certainly it is very desirable that there should be speedy justice. 

Q. That is the figure in Madras if a case goes up to second appeal. This figure 
almost approaches a scandal. 

A. That is certainly a too long time. 
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Sir T. Desikachari. — Q. Your idea is that nothing can be done to speed up 
justice except by appointing additional judges ? That is your suggestion ? 

A. That is not merely a suggestion, but that is my opinion. 

Q. Your opinion is that unless you appoint some additional judges to clear off 
the arrears, nothing can be done to speed up justice ? 

A. Yes. 

Mr. Justice Stuart. — Q. Your opinion is that with new institutions the present 
strength of the judiciary will not be able to clear off the arrears. The remedy 
would surely be' to appoint temporary courts to clear off these arrears ? 

A. But in the meantime new suits will be instituted. 

Q. The temporary courts will simply dispose of the old cases ? 

A. Yes. 

Mr. Rao. — Q. The number of temporary courts must be equal to the number 
of permanent courts ? 

A. It will be a pretty large number. Apart from cost it is a good suggestion. 

Mr. Justice Stuart. — Q. Do you think that the question cost should be allowed 
to stand in the way ? 

A. No, the question of cost should not be allowed to stand in the way. I agree 
with the opinion that the revenue derived from the judicial department should not 
be utilised by government for general purposes. 

Afr. R i Ihakrishiuiiya. —As a matter of fact government makes a profit out of it. 

A. Yes. 

Sir T. D sikichari. —You say that in spite of the best attempts speedy justice 
will not be done, but we have to make certain recommendations to the Govern¬ 
ment of India—how can it be possible. Can you give us some constructive 
suggestion as to how to minimise delay t Men of your eminence and experience 
ought to tell us something which may help us in dealing with this subject. 

A. I thank you for the compliment, but I am afraid I am not able to make any 
suggestion. As has bean suggested the only possible remedy will be to have 
temporary courts. 

Mr. Rvlhakrishnaiya. —You have made another suggestion in your memoran 
dum that shorthand writers may be supplied to subordinate judges in order to speed 
up justice V 

A. Well, that is a suggestion which I thought would help judges in taking down 
evidence. At present they have to record evidence in long hand and it becomes 
mechanical with them and they get tired very soon. 

Q. What guarantee will there be for the accuracy of the short-hand writer ? 

A. I do not suggest that the short-hand writer should take down evidence him¬ 
self, but the judge should dictate to him. There will be intellectual labour, but if 
the judge has a short hand writer it will be less. I would suggest that the judge 
should dictate in the presence of the pleaders and the parties. 

Q. When has the judge to sign it ? 

A. According to the present system immediately after the examination is over. 

Q. Why not to dispense with the signature altogether ? 

A. I think signature is necessary. 

Q. You can change the law. Because the judge has dictated the whole thing, 
therefore it must be taken as correct ? 

A. We recently had a case of perjury. There was no signature and a particular 
gentleman was acquitted. 

Q. Supposing the examination of a witness lasts for four or five hours on a parti¬ 
cular day, will the short-hand writer be able to transcribe the whole soon f Per¬ 
haps you see here that our short-hand writers take down notes for ten minutes 



218 


each ? How many short-hand writers will be required to take down what he 
dictated and then to transcribe it ? 

A. I have not suggested that all evidence should be taken down in shert; if a 
person wants the evidence of a particular witness to be taken in short-hand then he 
shall have to pay the cost. I have suggested that additional charges may be levieb 
as copying fee. May I make a suggestion with reference to my experience in Tra- 
vancore. With reference to second appeals, when I was there, I found that the 
decision on questions of facts by the first appellate court was final. I think it will 
be more satisfactory if a second appeal is provided against conflicting decisions on 
facts. 

Mr. Justice Stuart .—We will note that. That is the opinion of many people. 
That is the case in Burma. 

.4. Yes. 


Mr. J. C. ADAM, Public Prosecutor, Madras. 

Written Statement. 

During the past 7 years my work has been almost entirely on the criminal side. 
For 3 years I was Chief Presidency Magistrate in Madras and since then I have 
been public prosecutor for the presidency. Before 1917 I had a good deal of civil 
work in Madras and the mofussil. 

In my opinion the delays in civil justice are principally due to the following 
causes, (1) the dilatoriness of the people in legal matters, (2) weakness of the 
judiciary in the matter of adjournments, (3) concentration of work in the hands of 
a few loaders. It is unnecessary to expatiate upon the fitst cause. It is well known 
and extremely difficult to cope with. As regards the second, I think a good deal 
of improvement could be made in two ways. Firstly, by impressing upon the subor¬ 
dinate judiciary the importance of declining to grant adjournments except upon the 
strongest grounds and secondly by insisting on short adjournments. I have heard 
it said that on the first two or three occasions upon which a suit is called the vakils 
frequently do not take the trouble to go to the court at all because they know that 
the case is not ready and sure to be adjourned. For this undesirable state of affairs 
the courts must bear most of the blame. Many a case would be ready if it is known 
that the munsif or subordinate judge will take it up when it is called and do some¬ 
thing in connection with it. My experience as Chief Presidency Magistrate may 
perhaps be of value here. When I took over charge I found a large number of long 
pending cases. I came to the conclusion that this was due not so much to granting 
of adjournments as to the granting of too lengthy adjournments. Cases would 
be reposted a month or even six weeks ahead. By making and enforcing a rule that 
no adjournment longer than a fortnight would be granted in any case and that the 
usual adjournment would be one week, cases which previously took six months or 
more to try were disposed of within a couple of months. This had a vety great 
effect in other directions, for a case feeds upon itself and the longer it is upon the file 
the bigger it seems to grow. Witnesses are brought in who were never dreamed of 
at the outset ; money is collected (and generally wasted) in keeping a case going ; 
and the result is usually no different from what it would have been if the case had 
been finished in a couple of weeks. I found that I was able to get the file in that 
court in order after about 3 or 4 months ; and after that time there were very few 
long pending cases. This considerably lightened both the work of the court, the 
prosecutor and the vakils. At the same time justice was promptly administered. 
Once a file gets into disorder it seems to remain in disorder. And this is due to 
posting. When a case has to be adjourned the diary is looked at and it is found 
that there is no free date for many weeks ahead and the case is posted to that distant 
date. It is only by a considerable amount of extra work in the first 2 or 3 months 
that the-file can be got in order. After that if no long adjournments are granted 
there is no difficulty in keeping it in order. 
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The concentration of work in the hands of a few leaders of the Bar s undoubtedly 
the chief cause of delays. In this province leaders will not give their junior* as 
chanoe; they will strive by all means to get cases adjourned until they can come in; 
instead of letting their juniors carry on. They are greatly afraid of offending their 
clients. This behaviour is quite natural. It can only be combated by the judiciary 
itself. The judiciary is far too weak in this direction. If it would decline to ad¬ 
journ cases on such grounds delays would greatly decrease and at the same time 
the juniors would get a better chance. I believe that many munsifs are as wax 
in the hands of the leaders of the Bar. They are consumed with fear and apprehen¬ 
sion and in consequence the business of their courts is regulated not by themselves 
but by the Bar in conjunction with the sheristadars and clerks. 

Considerable delays are occasioned in the district courts by the slowness of the 
judges (especially the Indian judges) in trying criminal cases. I believe some of 
these hardly manage to do any civil work at all. Especially as regards their judg¬ 
ments they waste a deal of valuable time. It is my lot to read many of the 
judgments in these cases. I frequently find that judgments which could be well 
written in six paragraphs are expanded into sixty. Very often a great portion of 
them is merely recapitulation of the evidence. Sometimes it is recapitulated two 
or even three times. This must mean hours of unnecessary writing. In important 
cases the High Court passes over all this verbiage and gropes for the conclusion*. 
The sessions judges are unaware that such methods of writing judgments mean 
waste of time and trouble. I am convinced that a great deal of time which could be- 
devoted to civil work is lost over faulty methods of trying criminal cases. 

As regards the questionnaire I have to say that as president of the Bar Association 
I presided over the deliberations of its council and am in general agreement with its 
conclusions. I will not therefore repeat what has been stated in its answers to- 
the questionnaire. But I am strongly o( opinion, speaking generally, that petty 
alterations in details of procedure will not be specially effective in reducing delay* 
in civil justice. The main reasons for delay lie much deeper and in other direction* 
as pointed out above. 

I beg to make the following remarks :— 

4. I do not think it necessary to alter the present method of recruitment of dis¬ 
trict munsifs, sub-judges and district judges. In my opinion they are, on the 
whole, of a very able body of men. Many are certainly weak but there is nothing 
to gain by merely changing the faces. 

5. I do not consider that any special training is necessary for district munsif* 
especially as I have difficulty in determining how they could be specially trained. 

7. Oases are so various that I do not consider that any standard of efficiency 
as regards the amount of work done can be prescribed. 

9. I do not think any change in jurisdiction will lead to more speedy or less 
costly justice. In general I do not see how the transference of jurisdiction from a 
higher to a lower court can decrease in any way the time taken up. 

18, 19, 20 and 21. In view of the fact that so many decrees are reversed in appeal 
I do not think that the right of appeal should be in any way curtailed. 

33. In my opinion this suggestion would merely prolong the litigation. It 
would mean additional hearings for this purpose. 

35. This does not appear to me to be possible without risk of injustice. 

36. The small probative force of affidavits in this country renders this sugges¬ 
tion undesirable. Parties would have to be examined upon them in most cases. 

37. This does not appear to me to be a practicable suggestion. 

43, 45 and 46. I have already in my previous remarks referred to these matters* 

65. I do not approve of this suggestion as I think it would lead to abuses. 

81. I am very strongly of opinion that benami transactions should be discoujite*- 
nanced. 
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84. I do not think much more can be done to prevent champerty and mainte¬ 
nance in India. In England there has not been a case of barratry for many years. 
So also have actions for maintenance fallen into disuse. I find only two caseB 
cited and those very special ones. The English Common Law dealing with these 
matters may be taken to be in force in India. I do not think an isolated action 
for maintenance or prosecution for barratry would have any appreciable effect 
upon delays in civil justice. 


Mr. J. C. ADAM, Public Prosecutor, Madras, called and examined on 
Friday, the 15th August 1924. 

Mr. Justice. Stuart. — Q. You have been long in practice ? 

.1. Since 1905. Nearly 20 years. 

Q. And till 7 years ago you were practising on the-Original Side ? 

A. Yes, a little and in the district courts. 

Q. What is the difficulty here in Madras with regard to delays in courts ? 

I. The difficulty here in Madras is that at present we have come to a stage in 
■which, it is almost impossible for the best munsif or the best subordinate judge 
to get to the end of the case for over a year. 

Q. What is your opinion of the staff ? 

.1. I think so far as the slaff is concerned we have got an excellent body oilmen. 

Q. Are you satisfied with the methods ? 

.!. I am inclined to think that they are rather irregular in their hours. That is 
my experience. When you expect them at 11 o'clock they are not there till it is 
half past eleven. 

Q. It may b? that they arc working in their own private rooms ? 

A. Yes, but a good deal of time in the morning is thus wasted. 

Q. In examining cases do you find there a tendency to adjourn cases and take 
up too many cases instead of taking up one contested ease and getting on with 
it and doing nothing else. l)o they take up one ease every hour, hear a little and 
pass on to the next ? 

.1. My principal experience has been in the criminal courts. I believe the same 
will probably hold good for this also. I find it was like that when 1 first took charge 
of the presidency magistrate's place. I gave two days a week for short cases and 
three days for long ones. I made this clear and was able to clear off all arrears. 

Sir T. Desikachari. — Q. You don’t practie in the munsifs’s courts or in sub¬ 
ordinate courts ? Your experience is only confined to criminal courts ? 

A. Yes. I have a certain amount of practice in district courts. 

Mr. Justice Stuart. — Q. You know well of the way in which adjournments ar 
granted ? Do they adjourn cases to a date on which everybody knows that the 
case will not be taken up ? 

A. I think that is quite common. But I am very much against long adjourn¬ 
ments. 

Q. Is there any use in giving short adjournments; if you adjourn for a short 
time and do not take up the case there is no advantage ? 

.4. For example if you have six adjournments each after a week it will be only 
6 weeks. If you adjourn it for a month then for the six adjournments you will get 
6 months. There are only two remedies. To have more courts and to have 
longer hours of work. 

Q. In many parts of India I know that the subordinate judges and munsifs are 
working very long hours and we cannot expect them to work more considering the 
climatic conditions of this country. 

A. Yes. 
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Q. Have you got experience of the quality of work of your subordinate judges T 

A. No. I have no experience. I used to have a good many second appeals. 
I went up to tlie'mofussil for the civil original cases. 

Q. You have had experience of champerty in Madras ? What we call champerty 
in England is not quite the same. I mean such cases as where the man who begins' 
a suit is a man of straw and another man is paying all the expenses for him and 
takes the lion’s share of the profit if any. 

A. I think there is a good deal of it. 

Q. Don’t you think in a case of that sort it would be good if you could call for 
security for the actual costs in such cases ? 

A. I think it would be a hardship and cause a good deal of hardship. The result 
of that will be that you will get numerous applications for transfer. 

Q. Does not the evil call for a remedy ? 

A. I can’t say. f don’t think that it is the right remedy. If it is clear that- 
somebody has been maintaining the suit, then the law would deal with it. 

Q. I will give you an instance. A leading banker and money lender bought up 
a speculative claim. The suit was filed in the name of a minor grandson aged. 3. 
The Rajah who had to fight the suit had to spend two lacs of rupees on his costs. 
The costs awarded was a matter of Rs. 15,000. The nominal plaintiff is a 
bankrupt and the transferee was a baby. So he had to pay the costs himself. 
The real man’s name never appeared In such a case should not a rule be made 
that security for real costs must be given ? 

.4. The court will have to come to the conclusion. 

Mr. Rao.— Suppose the man is brought on the record. 

Mr. Justice St iarl.—Q. How you can bring him on the record t His name 
never appears. 

.4. Let us take another case Let us take the case of a man who has been kept 
out of his property, and though he is practically a man of straw he comes into court 
and fights tor a number of years. 

Q. That is what 1 want to get at. Now let me know how many such cases have 
you come across in your experience. 

.1. T don’t think I have come across any. 

Q. I can say trom my own experience of 30 years that I never came across such 
a case. Now let this go. I don’t think we have any thing further to ask but we 
would like to hear if you have any proposal of your own to make. 

.4. I have sufficiently explained everything in my memorandum. 

Q. I mean apart from that. 

A. Mv opinion is that you cannot do away with the delays in civil justice 
until you have got enough courts to do the work. There must be an increase in 
the number of courts. 

Q. Not permanently. As a matter of fact the number of disposals in this pro¬ 
vince is quite good in respect to institutions but arrears collect and if is impossible 
for a man to do his current work and clear off the arrears in addition. The judges 
do turn out a little more than the institutions. 

A. 1 think if the courts be carefully watcher from the headquarters and if there 
are arrears at any stage relief is given »>. once, there will be no difficulty. 


A. ). KING, Esq., I.C.S., District Judge of North Arcot, Vellore. 

Written italeirent, 

3. I would suggest two remedies :— 

(t) Delay in a district court, or in the court ol a subordinate judge who is also 
an assistant sessions judge is very often due to heavy sessions work. 
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Sessions work might be lightened (though, of course, not to any very 
great extent) by the elimination of what are popularly known as ‘ old 
offenders’ cases. I do not see any valid reason why a case should be 
sent up to the sessions to be tried over again with a judge and jury 
merely because a sub magistrate is unable to impose a sufficiently 
heavy sentence. Why should he not be empowered to try the case 
himself, and submit it to the sessions (if the accused is found guilty) 
so that all that the sessions judge wo’uld have to do would be to 
award punishment. 

(ii) The granting to all district munsifs at an earlier stage than at present the 
right to dictate judgments to shorthand writers. 

6. I am not prepared to say that transfers are too frequent and I do not think 
it has much effect on the disposal of judicial Wtrrk. 

7. I cannot think of any practical proposal other than a statistical one. At the 
same time, I do not believe it is fair to place too much reliance on statistics. After 
all. the quality of the work done is tile essential point and a judicial officer who is 
comparatively slow, but very thorough, may do better work and thus more substan¬ 
tial justice from the litigants’ point of view, than one who finds no difficulty in 
maintaining or exceeding the required standard. If a standard is still to be kept, 
I would suggest that it should not apply indifferently to a whole province, but should 
be worked out for each court by going back over the statistics of the previous ten or 
fifteen years. 

8. I am not sure whether an answer to this question would be required for a 
place like Vellore. We have only three courts here, all near one another, and any 
inconvenience caused by waiting for pleaders is trilling. 


10. I would recommend as follows :— 

No increase in original jurisdiction. 

Small Cause— 

Rs. 

(i) All Munsifs on appointment 

100 

(ii) After confirmation ..... 

200 

(iii) After seven years’ continuous service . 

300 

(in) After 10 years’ service .... 

400 


12. (a) Judicial. —Please see my answer to question 13. I would also suggest 
that petitions under the Guardian and Wards and Lunacy Acts might be disposed 
of by subordinate judges and district munsifs. 

Judicial work that may be delegated to the chief ministerial officer. 

1. Reposting of 1st hearing suits and appeals. 

2. Adjournments on tjhe score of non-service. 

3. Issue of execution notices. 

4. Notices to legal representatives. 

5. Returning jjlaints, execution petitions, etc., for defects. 

6. Fixing dates in consultation with vakils, if necessary. 

7. Galling for parties and noting their presence. 

This is actually being done in this court with a subsequent form*! initialling 
by the judge. 

Administrative work that may be delegated to the chief ministerial officer. 

1. Granting casual leave to all subordinates below Rs. 60. 

2. Signing of all fair copies except to the Government and High Court. 

3. Signing all returns and other routine papers. 
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I propose these three on gene ral grounds ot convenience. 1 cannot say that they 
occupy any undue proportion of my time in Vellore. 

13. I think it would, apart from the natural desire of a litigant to have his case 
tried in as high a court as possible. I see no objection to the proposal. These 
matters are less complicated than many regular suits. Suits to which Government 
is a party are tried by subordinate courts. So there is no particular reason why 
land acquisition proceedings also should not be. Inasmuch, however, as they are 
often in the nature of appeals from the decisions of revenue divisional officers, 
I would restrict land acquisition procee dings to subordinate judges alone. Probate 
and succession certificate proceedings might be enquired into, by subordinate judges 
and district munsifs according to the value of the estate dealt with. I sec r.o 
reason to select special individual officers for this work. 

18. I think statistics prove that too many appeals are filed, for so many are 
wholly unsuccessful. But I am not prepared to say that the right to appeal should 
be taken away in any particular kind of case. It is an important safeguard against 
faulty decisions. 

22. In this court the power has not been duly and systematically exercised. 
It is difficult to exercise it owing to the formal nature of the memorandum of appeal. 
The provisions of Order XLI, I (2) make it unnecessary to include anything in the 
nature of an argument in a memorandum. So, what happens is simpiy that every 
possible ground of appeal is entered in the memorandum and the lower court is said 
to have misappreciated all the evidence and misinterpreted all the documents. 
If some concise statements, however brief, were insisted upon, as to the reasons why 
any particular finding or interpretation or appreciation were wrong, it would be 
possible to discriminate between sound appeals and frivolous appeals from the 
appeal memoranda themselves. 

28. I think it would. The postman is a man who knows all the villagers, and 
a defendant is not so likely to avoid him or tamper with him as he would do in tho 
case of a process-server. 

29. I think it would be a good rule. 

31. I have no complaint to make with regard to the framing of issues, in cases 
which have come up to me on appeal. 

35. No—so far as my experience goes. 

36. I would be against it. It is only where there is any real contest that the 
matter assumes anv importance. I do not think much of affidavits compared with 
the cross-examination of a witness. 

3V. Quito unnecessary, and difficult to work in practice without hardship. A 
court ought to be able to control the examination of a witness without any such 
hard and fast rule. 

43. Very rarely are judgments too long. It is a dangerous practice to insist 
on short judgments. They must deal with all important points, in order to be of 
assistance to appellate courts. Dictating would shorten the time takon in preparing 
a judgment. 

45. My own practice, following that of my predecessors, is to leave the office 
to fix the dates of cases until they are ready for hearing. After that, if any further 
adjournments are necessary I usually fix them myself. I think this practice is an 
excellent one. The Bar is quite satisfied with it, and it saves my own time con¬ 
siderably. Ot course, it is difficult so to post cases that enough work and just 
enough work is posted for each day, but that would be so, whoever were to do the 
work of Dosting. 

54. ' ’link this is a good suggestion. 

55 I think this also might be done. 

56. I Would prefer tho last suggestion that a decree-holder do allowed to execute 
the decree at any time he finds it convenient. I would not curtail tho period to six 
vears. I do not like (b). (c) is a good suggestion if the last suggestion in the 

.question is net adopted. The goneral reason for these answers is my belief that. 

VOL. III. I 
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execution always tends to be very troublesome for the decree-holder and I 
would do nothing to increase his obligations. 

58. An excellent suggestion, theoretically, but I think it a little too advanced 
for the average litigant. 

72. (i) Yes, unless the defendant is ex parte. 

76 and 77. I would be in favour of this. 

82. I do not think court-foes should be enhanced any further. 

83 Yes. It is necessary as a safeguard. Mortgage documents are sued upon 
after a much longer interval from their execution than sale-deeds and leases. 

In submitting these answers, I would like to say that they are necessarily based 
upon a very limited experience. My total service as acting district judge is less- 
than a year. I have had no practical training in subordinate courts, nor have I yet 
had any opportunity of inspecting one. 


Mr. A. J. KING, I. C. S., District Judge, North Arcot, called and ex~ 
amined on Friday, the 15th August 1924. 

Mr. Justice Stuart. — Q. I think you have not been a judge for more than a year ?’ 

A. Yes. 

Q. Do you find that the criminal work is getting heavier in Madras than it was 
five years before ? 

A. I don’t think so. 

Q. How many sessions cases have you to do t 

A. I devote ten days in a month to my sessions cases. 

Q. Do you mean to say that half of your working days are spent in doing session* 
cases } 

A. Yes. 

Sir T. Desikachari. — Q. Do you do any original work ? 

A. Very little. 

Q. You do all appeals ? 

A. Yes. 

Mr .' Justice Stuart. — Q. Before you became a judge had you had any oppor¬ 
tunity of studying civil law ? 

A. I had an opportunity in England. I passed the examination for the Bar. 

Q. Did you read in chambers ? 

A. No. 

Q. I find that in 1922 the judge at Vellore disposed of quite a good number of 
cases. I find he disposed of nearly 300 appeals. Is the same number disposed by 
you ? 

A. I have done about 110 so far. 

Q. In 1922 his disposal of criminal appeals was 56 cases and the same number 
this year. Are you also doing so many ? 

A. Slightly less. 

Q. Criminal appeals are very very few ? 

A. Yes. 

Q. Have you tried any original suit ? 

.1. I have not tried a single one. 

Sir T. Desikachari. — Q. Why don’t you withdraw some of the cases from th • 
suoordinate judge and do them yourself ? Most of the important work ought gene¬ 
rally to be done by the district judge himself. 
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A. The main reason is that I have been carrying on more or less on the lines of 
■ my predecessor. 

Mr. Justice Stuart. — Q. If you.relieve the subordinate judge of some of his ori¬ 
ginal work he may take some of your appeals. 

A. My subordinate judge is only a temporary one. 

Q. Is your district one of the districts where the theory is that the district jugde 
is supposed to do every thing himself ? I mean to say that he should do Ike work 
of the subordinate judge as well as his own. Is that the theory ? 

A. My district is too big for that and a dispute is going on between my 
district and the adjoining district as to who should have the permanent man. 

Q. In 1922 was there no subordinate judge at Cuddalore or Vellore. 

A. No, there was one at Vellore. 

Sir T. Desikachari. — Q. Do you find time for inspection of your courts ? 

A. I hope to be able to inspect my courts. My predecessor has been doing 
inspection. 

Mr. Justice Stuart. — Q. You are very much in favour of handing over all the 
office work to an officer other than the judge. The suggestion is very good but do 
you think that it will be possible to have enough work for that officer ? 

A. He would not have enough work. 

Q. If he takes uncontested cases in addition ? 

A. I think the district judge and the subordinate judges get on with their un¬ 
contested work fairly well. 

Q. Your work is not really out of hand ? 

A. No. 

Q. Do you not think that it would be a good thing if all the dates were fixed by 
the judges themselves and not by the clerks ? 

.4. The dates are shown to me. 

Q. Then it is all right. What I find is that dates are fixed by the clerk and the 
judge does not know how much work is fixed for that date f 

A. I always know that. 

Q. Do you find that you can easily take up your civil appeals fixed for the day. 
or have you to adjourn them ? 

A. More appeals are actually fixed than can be got through. 

Sir T. Desikachari. — Q. Do you fix any under order XLI, rule 11 T 

A. I have not fixed any yet. 

Mr. Justice Stuart. — Q. Is there any particular object in fixing work i< lich every¬ 
body understands will not be taken up ? 

A. Just to keep a check. 

Q. A man knows that he cannot get through more than four of five appeals in a 
day but he fixes eleven. The Bar knows perfectly well that nothing after number 
five will usually be taken up . It happens that two of them break down and number 
six is reached. The pleader is called out; is’nt it his first remark “ I have not read 
the brief as nobody thought that you were going to take it up ?” 

A. They do prepare a little further down the list. 

Q. Put a margin by all means but not too great a margin and give the man at 
the bottom of the list priority on the next day. 

Sir T. Desikachari. —Before you became a district judge have you had any ex¬ 
perience with regard to panchayat courts f 

A. No. 

Q. Were there any panchayat courts during the time you were a collector ? 

A. I was a district magistrate and then I became a district judge. 

Dr. DeSouza. — Q. I believe you are one of the few civilians who have volunteered 
for the judiciary ? 


i2 
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A, I do not know. 

V. As a general rule, in this presidency, I understand, the practice is that a> 
Civilian after he has been a collector or acting collector, is put into the judiciary at 
once and appointed a district judge ? 

A. I myself acted as a collector for four months. 

Q. But no preliminary training of any kind for trying original suits is given to- 
Civilian officers ? 

A. There was at one time. I was not given any. 

Q. Was that system long in force ? 

A. No. 

Q. I believe it was tried in one or two cases and then given up ? 

A. Yes. 

Q. When you were made to act as a district judge and to hear appeals from the' 
district munsifs and subordinate judges, did you find it rather difficult to follow 
the procedure of the lower court V 

A. Yes. I will proscribe some training. 

Q. You felt that not only in the interests of the public and the Bar, but also ini 
your own interests, that training in original civil work should have been given ? 

A. Yes. 

Q. Not having been in charge of munsifs courts, naturally you felt some difficulty 
in carrying out inspections ? You are naturally not in a position to say whether a 
munsif or a subordinate judge disposes of a suit in the best way and whether he 
tries suits de die in diem , and whothor other rules of the procedure are complied! 
with ? 

.4. I think I can manage to do that, though not so well as I would have done if 
I were trained. 

Q. The kind of inspection I mean is not to see whether for instance the stamps- 
are properly punched but to see whether the preliminary steps for the preparation 
of a suit were all properly taken and whether the munsif tackles the suit from the- 
very beginning in the proper way. That is the sort of inspection, I mean. This, 
sort of inspection is now done by the clerks of the district judges, and munsifs- 
and subordinate judges object to their work being inspected by a man in the posi¬ 
tion of a clerk. Do you think you will be able to do that sort of inspection your¬ 
self t 

A. I think I should be able to do that. 

Q. Without having ever tried any original suit, would you not find it rather 
difficult ? I mean there are tricks of the trade in trying suits as well as in any other 
trade. The object of the inspection is to see that the tricks of the trade are not too- 
frequently resorted to. I am not speaking with regard to you personally. I am 
speaking about the impossibility of an officer deputed to inspect courts without; 
any preliminary preparation to do the inspection satisfactorily. In several other 
provinces so far as I am aware, the district judge, beforo ho is appointed as 
s rch, is given at least 18 months’preliminary training in the trial of original suits, 
whether as a munsif or as a sub-judge. If such a system is introduced here, would 
it in your opinion be very helpful to the officer himself and would!it not be more 
fair to the parties and litigants ? 

A. Yes. I think so. 


The Hon’ble Mr. C. P. R AMASWAMl AYYAR, Member, Executive 
Council, called and examined on Friday, the 15th August 1924. 

(No written statement received.) 

3 fr. Justice Stuart .—I understand that you prefer to give evidence in public- 
and Idon’t want to put any questions. We only wset to have your views as to 
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how far the evil of delay exists in civil courts in this Presidency and what in your 
opinion is the best method of dealing with it. We shall be very much obliged if 
you would give us your opinion. 

Hon'bis. Mr. C. P. Ramaswami Ayynr. —I don’t mind giving evidence in 
public or being asked questions, though I understand that in other Provinces and 
Presidencies the method generally adopted has been a kind of conference in camera 

Q. I thought you said you preferred to give evidence in public. 

A. I did. I preferred it for this reason that the Madras Government has for 
some time been devoting its attention to this very evil and has been attempting 
certain solutions. We hope that a public discussion of this matter might be of 
advantage from an all-India point of view and might in view of any questions that 
might fall from any members of the Committee, enable me to clarify my mind and 
to alter the policy or effect any changes in the way in which we are approaching 
the problem in this Government. It is in that light that I welcomed public criti¬ 
cism in a matter of this kind in which the public are intensely interested. In view 
of all this I chose to appear in public. 

The first point that I desire to place before this Committee is that in the main 
I shall speak in a personal capacity and in cases in which the Government have taken 
action I shall speak for the Government in its corporate capacity. Speaking per¬ 
sonally, 'I feel there is a great deal of avoidable delay in the case of civil proceedings. 
And, what is more, in addition to delay in proceedings up to decree there is a great 
deal of avoidable delay in execution proceedings and in the matter of the litigant 
being able to realise the fruits of the decrees. To a certain extent the evil, so far 
as execution proceedings are concerned, may be attributed to the want of control 
over ministerial establishments and periodical scrutiny of their work, but, I 
think that it is due also to the manner in which stay of execution is granted, the 
manner in which transfer of proceedings at the last stage somotimes takes place. 
That is so far as execution is concerned; and right through both 
generally up to the stage of the decree and afterwards, delay in the 
service of processes helps in no small degree to augment the general dilatoriness 
of the proceedings. As to suits themselves, I hold strongly the view that courts 
should realise and be made to act on the belief that the first hearing is not a mere 
formal affair, that the scrutiny of pleadings and bringing them into proper shape 
must be real and the settlement of issues must be not too much a matter of for¬ 
mula but a matter of clarifying the real issues before the court. If that proce¬ 
dure is adopted more thoroughly, a great deal of delay may be avoided. From 
personal experience as a member of the Bar especially in heavy mofussil litigation 
I am aware that what most often happens is that the leading counsel on both sides 
in Madras agree upon issues practically raising one issue on every paragraph in the 
plaint and in the written statement. They do not desire to give up any possible 
contention which may afterwards have some chance of success when the trial actu¬ 
ally comes on, with the result that in heavy cases it not infrequently happens that 
there are 20 or 30 or 40 issues settled. The trial naturally is very much delayed on 
that account. The munsif or subordinate judgeris also in this unfortunate predica¬ 
ment that he is too often judged by numerical standards of disposal which are good 
so far as they go but are not decisive factors, and if he takes time over the fi rst hear¬ 
ing he apprehends and has got an uneasy feeling that he might have less time to de¬ 
vote to actual final disposal and might not be able to show much outturn in the form 
of statistics. So, every thing conspires to make the first hearing and the preliminary 
portions of a trial a matter of form which they ought not to be. I consider that 
if, as I said, the examination of parties at an early stage of a case and the scrutiny 
of pleadings and the raising of issues and the settlement of certain points at the 
first hearing be given the importance which they deserve, much may be done to 
minimise the evil. The practice should be encouraged of insisting on admissions 
and penalising the parties who do not admit things which are admitted or proved 
afterwards after incurring great cost, by summoning witnesses. I think if this 
practice ia followed a (treat simplification and avoidance of delay will bo the Jesuit. 
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Sir T. Desikachari. — Q. Would you like to have the examination of the plain¬ 
tiff and the defendant at that stage ? 

A. In certain cases. I think interrogation of the pleaders as to what points 
are likely to be controversial and what points are worth fighting about, free utilisa¬ 
tion of the system of discovery and the system of interrogatories might to a certain 
extent minimise delay. 

Mr. Justice Stuart. — Q. I understand you to say that the judge, while ready to 
accept suggestions from the counsel, should apply his mind intelligently to the nature 
of the case and do his best to induce the parties to utilise the power of discovery 
and admission in an intelligent manner. Do you think that is done at present ? 

A. I may say that discovery is a matter of course on the Original Side of the 
High Court so that the parties come to trial prepared with the knowledge of each 
other’s documents. In the districts it is very rarely the case. I think in the dis¬ 
tricts and in the metropolitan courts the system of admission is much less used 
than it ought to be, that is so far as the earlier stages are concerned. 

Then I consider the system of appeals against interlocutory orders is one which 
deserves very careful consideration. I am not at all in favour of curtailing the 
rights of appeal in cases where there is something substantial, but there are in¬ 
terlocutory proceedings which are prolonged from court to court to an extent which 
is very embarrassing and which really tends to the delay in the trial of the suit 
itself. 

Q. Do you think these applications are admitted *ather too freely ? 

A. Yes that is my personal view. 

Q. And do you consider that it should be recognised that when they are 
admitted their hearing should be expedited much more than it is done now ? 

A. Yes. 

Q. Although I have very little experience of the work in Madras, yet I find 
t hat it is by no means uncommon for appeals against interlocutory orders to remain 
in the High Court for one year ? 

A. It depends largely upon the personality of the judges. There are some judges 
who always make it a point to expedite the hearing of interlocutory matters. That 
is a matter of personal equation, as it necessarily must be. At the same time I 
concede that in certain cases interlocutory matters may really dispose of the 
suit itself. A receivership application, for instance incidentally disposes of many 
matters which will have the effect of curtailing the final duration of the suit. 

Q. But still there is no reason why that should not be decided as soon as possible ? 

A. None. I think it is necessary to differentiate between classes of interlocu¬ 
tory matters which are really significant, important or decisive and classes of inter¬ 
locutory matters which are initiated more for the purpose of gaining time and for 
delaying proceedings. 

Q. I may give you an instance from Bellary. There was a suit on a registered 
bond about which there was no real difficulty’. The execution was admitted by the 
executant but certain parties came into court and said that they were joint with 
the plaintiff and demanded to be joined so that they might obtain some benefit. 
They were joined as defendants though they were fighting against the other de¬ 
fendants. The matter as to the joining of these people went to the High Court, 
on an appeal. The High Court upheld the order about joining them as parties 
but the matter did not come back for one year and the suit which was filed in Sep¬ 
tember 1917 was decided in 1921 after about four years. Well that was "bad enough. 
I want to know whether that sort of thing is common ? Do you not think that a 
case like that Bhould be given priority ? The court below could not go on with the 
case. The High Court could reject it or do any thing it liked but it should not have 
taken one year. 

A. I may say that in the High Court the Hon’ble the Chief Justice Schwabe 
naugurated some such system. He asked the registrar to make a list of interlocu- 
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*nry appeals and wanted them to be posted first, and that system helped in curtail¬ 
ing the duration of these interlocutory matters. 

Q • You see what happened in this particular case. I think the suit would hare 
been decided very soon, had there been no appeal in the High Court. The case 
was instituted in September 1917 on a registered bond. There was not the slightest 
doubt as to the fact that whatever might happen the defendant would have to pay 
some thing. He admitted execution and receipt of consideration. It took five 
years to decide this simple case. There was np legal difficulty about the matter. 

A. At the same time, I think, the first judge could have avoided the delay by 
giving a decree for the amount admitted. 

Q. But that was not the question, the question was about the joining of the 
parties that came late ? 

A. Supposing the plaintiff had made an application that the amount admitted 
should remain in court pending the decision of the question in the High Court. 

Mr. Justice Stuart. — Q. What seems to me is that in England a matter like this 
could be disposed of in six months. 

A. The difficulty of the matter arises because of the narrowness of outlook. 
It may be that in England there is a higher state of professional etiquette and they 
easily agree on certain points. I don’t want to make any hard and fast rule as to 
the clause that gives the right of appeal. 

Q. I shall give you an instance from another province. A man desired to be 
examined on commission. The judge desired that he should be examined on com¬ 
mission. An appeal was at once made to the High Court. They sent a stay order 
after 15 days and the case was pending for nearly one year in the High Court. Don't 
you think that such a thing should be put an end to ? The order directing the man 
to be examined on commission was certainly not illegal. 

A. I think that crystallises one aspect ofihe matter I waB thinking of. 

Q. My question was, was he to be examined in the place where he lived or was 
he to be brought 250 miles to be examined ? 

A. I would simply say that in such a case there need be no further appeal. 

Sir T. Desikachat$. — Q. If half a dozen judges take different views in one court 
where is the surprise that such a thing should happen in different High Courts. 
Your view is that appeals against interlocutory orders must remain, but the dis¬ 
posal of these must be hastened ? 

A. Yes, and an examination of the classes in which you allow appeals must 
take place so as to eliminate some of these futile appeals. As regards the conges¬ 
tion in courts, so far as Madras is concerned steps have either already been taken 
or are going to be taken up by investing courts other than district courts with powers, 
in the matter of succession certificate proceedings, land acquisition, insolvency 
and things of that sort. In many districts it so happens that the sessions judge’s 
work is so heavy and the judge is also untrained in the civil law and feels some 
embarrassment in approaching these problems and the subordinate judge might be 
able to take up some classes of this litigation. What we really propose to do is, 
whenever certain courts got congested with work and the arrears increase to an 
enormous extent, we shall not have temporary courts established which meant an es¬ 
tablishment, building and so on. Our idea now is to start a system by which we can 
have a certain number of judges as reserve and these are to be sent out to various 
courts where the work is congested. They will relieve the work there and pass on to 
the next place, so that this does not increase the number of subordinate judges to any 
considerable extent and yet we can clear off the arrears by giving assistance wherever 
required. As a matter of fact even now there are some who have very little work 
and others who have very hard work and hardly any leisure. The Madras council 
proposes to legislate on those lines. 

Mr. Justice Stuart. — Q. Do you wish to follow just the same practice that i* 
followed in other provinces ? 



A- Yes, as in the U. P. 

Q. There are certain courts on the other hand in which the work has got com¬ 
pletely out of control. There I send out an officer either a subordinate judge or a 
munsif and these are not expected to do anything else but clear otT arrears. Is 
that what you propose to do ? 

A. Yes. With regard to subordinate judges and munsifs. 

Dr. DeSouza. Q. You say you have attempted to reduce the congestion in the 
district courts by sending land accquisition cases and succession certificate proceed¬ 
ings, to subordinate judges. Now I find that from the evidence given before us 
that sessions judges in this presidency have not sessions work for more than 10 to 15 
days except in two or three district like Coimbatore, Tinnevelly, Krishna, and 
to a certain extent in Godavari also ? 

A. Yes. 

Q. Taking your description I find that the amount of criminal work done by 
them is comparatively low. It does not take more than 10 days a month ? 

*4- My point of view is this. So far as district and sessions judges who are 
recruited from the I.C.S. are concerned, when complicated civil cases arise they feel 
a lot of difficulty. And you will see that in the matter of land acquisition and 
succession certificate proceedings and insolvency proceedings they are of a very 
difficult nature, dealing often with complex points of law. I may say at once 
that if an I.C.S. officer is to get into judicial line he ought to be able to do well. 
He ought to do as well as the subordinate judges in the civil law. Otherwise there 
is no justification for his being there. I hold the view very strongly that for 
political reasons it is not right that any European servant of the Crown should be 
considered to be or stated to be inferior by reason of his training and for that 
reason I would strongly advocate a legal training as a sine qua non. 

Mr. Justice Stuart. — Q. Of course the difficulty in the abolition of the Civilian 
judge is that he is an expert on one side—on criminal law and his colleague from 
the judicial service cannot have that experience, but at the same time it is very 
essential that a man should not hear appeals and decide insolvency cases or suits 
under section 92 which are complex and difficult in this presidency unless he feels at 
home in them and that can only be done with some preliminary training. 

A. I quite agree. 

Dr. DeSouza. — Q. While we are on the subject, may I ask you whether it was 
some time the practice of the Madras Government to force into the judicial line 
men whom they considered to be failures and that that practice is going to be 
revived in the case of men with 20 to 22 years' service. At that stage it is 
impossible for such men to grasp new work. 

A. Let me put this in this way and I hope you will pardon my saying this. There 
are a certain number of Indian Civilians recruited and they have to be provided 
for. Suppose one makes a hash on the executive side, then what are you going 
to do with him. You cannot dismiss him and you must give some kind of work 
to him. He may do fairly well on the judicial side. The risks are equal in both 
the lines—executive and judicial—and you have to take one risk or the other. 

Q. But you would not make the judicial department the pinjra pole if the 
services. 

A. But there is also a risk if we make a pinjra pole of the other side. 

Sir T. Desikachari. — Q. Perhaps we might insist upon their training. 

A. That is just it. 

Mr. Justice Stuart. — Q. We are endeavouring in the U. P. to give train¬ 
ing after about five years and to give it in every branch. 

A. Well, no doubt there have been one or two cases where the persons who had 
been comparative failures in the executive line have been put into the judicial line. 
Out we have just recently considered the case of a brilliant man whose prospects in 
the executive line were quite good and lie wanted to go to the judicial depart¬ 
ment himself and we are sure he will be a good judge. 
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Q. I would not suggest what the form of training should be. It is entirely a 
matter for the Government to deoide. But the correct solution would be to have 
the Civilians trained in the seventh or eighth year of their service. 

A. I expect that the young Civilians when they are recruited will themselves 
prefer to be trained because the prize posts in the executive line are less now as 
compared with the judicial department. So long as the one-third of the High Court 
judges have to be from the civilian element we will have four posts for them whereas 
the number of Executive Council members is only two and therefore the prize 
appointments on the executive line are less than the appointments in the judicial 
line. 

Q■ I would not make any suggestion as to the nature of the training but I may 
express an opinion. I do not know whether it is of any value or not. Some 
Government Advocates are complaining bitterly as to the amount of spade work 
that has to be done in connection with the civil work and a suggestion was made 
that some young Civilians should be trained in their chambers. What is your 
view on that ? 

A. A suggestion was made at one time that the junior Civilians might be asked 
to work in the chamber of some senior practitioner but for the reasons which I can¬ 
not explain in public that idea was not put into operation. 

Dr. DeSouza. — Q. May I ask whether it is the practice of the Madras Govern¬ 
ment to consult the High Court as regards the postings of the district judges or 
whether a junior officer is posted to a heavy station and a senior one to a light 
station ? 

A. All postings are generally made in consultation with the High Court. 

Mr. Justice Stuart —We should like to hear some more points. 

Hon. Mr. C. P. Ramaswami Ayyar. — A. There is a very strong argument that I 
have seen advanced in the course of the evidence given before this Committee, as to 
the system of recruitment and promotion in the case of subordinate judges and dis¬ 
trict judges. There I hold very strong views and to a certain extent, as a member 
of the Government, I have been trying to put these views into practice. There is a 
feeling that delay in work is sometimes due to men becoming stale and that brilliant 
men, who are not actually senior in the ranks, are not given their due chance. 
Seniority is one of the factors but not necessarily a predominant factor in the matter 
of promotion. This is a matter on which I feel very strongly and I have heard a 
good deal of evidence given before the Committee, but I think that I shoald not 
yet deliver myself of any remarks on the matter. Is there any particular point 
on which the members of the Committee would like to have my opinion f 

Q. As to recruitment as munsifs, we are given to understand that certain names 
were suggested by the district judges and the High Court judges. A list was pre¬ 
pared, but that list was left in the hands of the English Judge, who filled up the 
vacancies. Do you consider that to be a correct method ? 

A. I cannot say, because I myself have not actually been on the High Court 
Bench. 

Q. And it seemed to us that we might make a possible improvement if there 
was little bit more personal touch in the matter. In the United Provinces we tried 
as far as possible to give people personal interviews with a committee of three judges 
and we gave marks for their general intelligence, character, etc. ? 

A. May I say what I have in my mind. Subject to the limitations of the 
mutual relations between the Government and the High Court, I should like to 
see the following system put into practice. Each of the twelve judges has got two 
or three districts placed in his charge from the administrative point of view. I 
am working up to a system under which each judge would be responsible for the 
judicial administration of a group of districts, acting as far as possible in matters 
of oardinal policy in touch with his colleagues, but primarily he will be reeponsible 
to the public and the government, and thus when the subject of law is transferred 
to Ministers’ control, or even before, the High Court will be in Bole charge of 
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the patronage of the judicial department, or- to a long extent either by itself or 
through a Public Services Commission. The best way of working that system 
would be by making a beginning by allotting districts for inspection. 

Sir T. Desikachari. — Q. The impression that is left in the minds of the members 
of the Committee by the evidence given before it—whether that evidence was 
based upon actual complaints or actual facts or not—is that it is better to have 
some sort of competitive examination, something that will eliminate patronage 
and give place to merit. 

A . I may say that any kind of choice that you may adopt is likely to be attacked, 
but the system which I have adumbrated is likely to solve the problem better than 
the competitive examination. A mere success in the competitive examination would 
hardly be a sufficient test of what may be called judicial efficiency. It is, I think 
fairly well known that a man who has taken honours in the law examination has 
not always been a successful lawyer. The actual conduct of a certain number of 
cases in the presence of a man who has got the means of judging his capacity— 
especially if the High Court judge inspects the locality and sees these people con¬ 
ducting cases—that will be a better test. 

Q. At present the system is that failures are the recipients of patronage. 

A. I think that it would be uncharitable to put it in that way. Still I would 
say that certain obvious failures have become munsifs and on the other hand those 
who should have been the leaders of the Bar have got into our judiciary. But it 
is always a gamble. There is no doubt of it. The way in which I seek to put my 
views into practice is by super-imposing upon the judgment of the subordinate 
judge the judgment of the High Court judge, in administrative charge, after cons¬ 
tant supervision of the districts concerned. 

Mr. Juslice Stuart. — Q. Then how are you going to make the selection ? I 
will give you a practical point. Last year, in the United provinces, we had over 
one hundred candidates and owing to an increase in our personnel we had about 
eighteen vacancies to fill. A committee sat for three days and we interviewed 54 
candidates and selected 18, who were thought best. With regard to the question 
of patronage it will be rather interesting for the public to know that twelve of the 
men selected were men of whose existence we had never heard before. If you 
like to super-add the competitive examination to an interview I should have no 
objection, but I would insist upon having interviews. 

A. Jt has been the case—I do not say very often—that a person whose experi¬ 
ence has consisted solely of strolling in the corridors has been appointed. If the 
judge in charge of these matters were also in a position to find out how many 
cases he has appeared in, and what he has done in these cases, he could find out 
what minimum efficiency he has got. 

Now, I am quite alive to the importance of personal interviews on the part of 
those who are responsible for the final appointment but as a condition preliminary 
to the people coming to the test there ought to be some kind of minimum experi¬ 
ence at the Bar. I don’t mean to say that a person ought to have made a large 
income at the Bar or anything of the kind. He must have had a certain number of 
cases. He must not be chosen on grounds extraneous to judicial fitness—grounds 
which I don’t want to dilate upon. I have next to state that much of the appeal 
work going up to district judges from subordinate judges is misplaced in the sense 
that it is an appeal in the present state of the training of the district and sessions 
iudges, from the more trained to the less trained, and I would on the whole try 
to avoid that result by the judicial training of the judges to which I have ad- 
ve~ted. That is all what I have to say on the mofussil litigation. 

Q. Would you be in favour of giving some slight training to a munsif, on his 
i r ?t appointment, in office matters and the like ? I think you will agree with me 
that very few members of the Bar know very much about the working of the office 
from the inside. What do you say to giving him a training for 2 or 3 months so 
that he can have a grip of what he is doing and know the tricks of the execution 
clerk and the tricks of the process server ? 
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A. The tricks of the execution clerk are so complicated and so devious that thig 
2 months training is absolutely insufficient. 

Q. My idea is this. You can get a really good man retired from service. Let 
him hold a class for about 2 months and have these young munsifs under him. He 
can telPthem more in 2 months than they could themselves learn in 5 years. 

Sir T. Desikachari. —If the munsifs are properly selected, I think, they will 
know a great deal of the tricks about the execution clerks, if they had any prac¬ 
tice worth the name. 

A. If my scheme is to be worked out, these young men who have been chosen 
as munsifs would be working under the leading men in the mofussil and they mainly 
would be in charge of the execution work. They will probably be given legal rep¬ 
resentative petitions and execution petitions to deal with and they would come 
into contract with these clerks and know their ways. 

Q. If I may be permitted, I should like to know what you have to say with 
regard to the raising of the small cause jurisdiction under the Provincial Small 
Cause Courts Act and the resultant effects ? 

A. The policy of the government has been fairly clear. We have been endea¬ 
vouring to increase the small cause jurisdiction. With that particular object in 
view, we have gone a great way already. Now, I may come to the High Court 
and its Appellate Side. I may at once say that a trained ministerial establish¬ 
ment, trained in legal and judicial work, is a sine qua non to the reduction of 
arrears in the High Court. I consider that the High Court registrar and the staff 
appertaining to the registrar must be composed of trained men—men trained in 
the provincial civil service or at the Bar and who know where the shoe pinches. 
In the matter of translation and printing and in the matter of various other things 
which are preliminary to cases being prepared and being brought up in proper 
shape before the High Court, if that ministerial establishment were given fairly 
large discretion and powers which could safely be given them only if they were 
lawyers with practical experience of every kind of work, half the delay will te avoid¬ 
ed. The amount of entirely needless and avoidable translation and printing that 
takes place and the consequent delay in the hearing of appeals is appalling and from 
personal experience I can say that if, to the ministerial establishment of the High 
Court powers of supervision and scrutiny in the matter were given, and if the staff 
consists of people who are able to know what the cases involved, and what the issues 
were directed to, a great deal of delay can be avoided. At the present moment, 
I for one, from that point of view, would strongly advocate that the registrarship 
and the deputy registrarship of the High Court should be prizes open to the Provin¬ 
cial Civil Service—to men who have had considerable experience in the actual 
handling of heavy mofussil litigation and execution work and who would there¬ 
fore be in a position to bring their knowledge to bear on the preparation of these 
records in the High Court. 

Mr. Justice Sutuart. — Q. Would you be in favour of undertaking the printing 
of paper books ? Don’t you think it will be money well spent to put a competent 
man on a reasonable salary to do that work ? 

A. In fact I go further and say that the men on the staff of the High Court 
ought to treat that as their first duty. I consider that there is no duty more impor¬ 
tant that can be cast upon the registrar of the High Court than to see that the cases 
are presented in an elegant form, and not as a cumbrous mass of partly irrelevant 
matter. 

0. Sometimes only one entry is in question and the whole thing is translated. 

A. Yes. 

Mr. Rao. — Q. Postings snoaia De, regnmted ? 

A. Yes. Postings are technically in the hands of the Chief Justice. I remember 
a period when two prominent judges of this High Court tried for the purpose of 
casing the strain of the work—alternately first appeals, second appeals and mis¬ 
cellaneous appeals. After doing some first appeals then they took up second 
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appeals and so on because they felt a great strain trying first appeals one after 
another. To go back to the preparation of the record my point is that one feature 
of avoidable delay in the matter of disposal of appeals is with regard to the abso¬ 
lutely irregular system of translating and printing of records, and this is a matter 
which is entirely or ought to be entirely within the scope of the work of the minis¬ 
terial establishment. That is at present no body’s business. So far as lawyers are 
concerned they do not know what things will turn up and they risk printing 
everything, and very likely the legal practitioner has hardly the time to look after 
these things. 

Q. Have you seen a case like this in which the question involved was a point of 
limitation and the book was of 600 pages ? 

A. Yes. I have seen such things. 

Q. As ws are on this subject, I would like to have your opinion about the sugges¬ 
tion of mofussil divisional benches. Do you think that it is practicable ? 

A. I should not think so. 

Q. Why not ? 

A. The point is this. The litigant i3 very anxious to get any important case 
decided by the highest court. The suggestion has often been made that two sub¬ 
ordinate judges may dispose of, sitting as a bench, appeals from district munsifs 
only under Rs. 1,000. So far as I can judge of the temperament of litigants, I 
do not think that this suggestion will be welcomed. 

Q. Of course you see that there will be a great saving of time if it is adopted ? 

A. There are certain advantages. 

Q. I find that it is practically unknown in Madras for an appeal to be heard, 
at present, by a district judge or a subordinate judge, in less than a year. These 
benches will do nothing else and would, I think, be able to dispose of appeals 
under Rs. 1,000 in three months ? 

A. Look at the increase in numbers. 

Q. Do you mean numbers of benches ? 

A. Numbers of judges. 

Q. By doing so you will be saving a lot of time of the district judge. 

A. A judge who is adequately trained in the civil law will dispose of these appeals 
quickly. 

Q. He can dispose them of quickly but ho has got a lot of other things to do. 

A. I am coming to that. There is a lot of miscellaneous work. It may be said 
that a second appeal itself is a luxury, but it is one of two things, either it is 
a mere trifling affair or on the other hand it is a test case. 

Q. We will leave it to the common sense of the judges concerned. In a case 
where there is a really very difficult point of law the judges will have the power 
to state a case to the High Court. I do not suggest that the bench will decide all 
cases, it will state a case to the High Court when there is a difficult point of law. 

A. I may say that there is a system of guillotining by the High Court at the 
admission stage. 

Q. You are referring to Order 41, rule 11. In all these cases, first of all there 
is delay in the district munsifs court, then in the subordinate judge’s court and 
then the matter remains pending in the High Court for two years. Do you not 
think then that these matters can be decided by these Benches ? 

A. There may be delay in these Benches also. 

Sir T. Desikachari. — Q. Would you limit the right of second appeal and say 
that there should be no second appeal if the case is below Rs. 1,000 in value ? 

A. Pecuniary limitations are somewhat illusory because of the system of land 
valuation lo long as you have this system of land valuation under the court fees 
Aot Rs. 1, 0 may mean anything in actual value. Further a case may be a test 
case. 
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Mr. Junties Stuart. — Q. At any rate I may take it that your view is that these 
Benches will not be a success ? 

A. They will not be welcomed. 

Sir T. Desikachari. — Q. How would you limit second appeals . Would you say 
that a man who files a second appeal against two concurrent findings ehould de¬ 
posit the decretal amount ? 

A. I have not bestowed much attention on that aspect of the matter, but I 
consider that some such procedure as obtains in England will do. In England a 
certain class of appeals are not allowed unless the counsel certifies that there is 
a substantial point of law. The counsel knows what will happen if he certifies 
without there being any point of law. He will not be trusted. A system of that 
kind, t.e., throwing the responsibility upon the counsel may be adopted. 

Mr. Justice Stuart. — Q. You will excuse my mentioning a case. There was a 
public woman who had a granddaughter. The grandmother died and a suit was 
filed on behalf of the girl for the property of the grandmother on the case that she 
should supersede her own mother because she was a public woman and her mother 
was not one. Don’t you think a Bench of two judges could have decided that point ? 

A. That is a iifficult case where points of law are involved. 

Q. Surely it was an easy point ? 

A. Mr. Justice Stuart, may I put it to you this way ? Probably in the north 
there is not a class of dancing girls regulated as to their personal laws by custom. 

Q. I don’t think that this person was a dancing girl. She was described by 
the munsif as a “ degraded woman.”- 

Sir T. Desikachari. —It is a sort of technical term which is used now. 

A. Degraded woman translated into Sanskrit is pathilha. 

Sir T. Desikachari. — Q. Would you say something about the revisional juris¬ 
diction under section 115 ? 

A. I cannot formulate any definite proposition. But it is worth while to exa¬ 
mine section 115, with regard to revisional jurisdiction in order not to make it 
a battle ground to contest what and what is not a question of jurisdiction. I have 
not worked up the exact methods. 

Q. One important matter connected with Madras is, you are in favour of in¬ 
creasing the pecuniary jurisdiction of the munsifs, but are against increasing the 
pecuniary jurisdiction of the city civil court ? 

A. Yes, it is a matter in which many considerations of vested interests arise. 
There is the vested interest of the barrister and the solicitor. The various Cham¬ 
bers of Commerce will rise up against it. They will raise strong objection as they 
did at the inauguration of the city civil court, and as they have been raising 
objection to the city civil court at Calcutta. It was thought atone time that the 
recommendations of the Bar Committee which was presided over by Sir Edward 
Chamier would simplify the matter. But I don’t think that any simplification of 
the matter has resulted. 

Q. You are in favour of raising the jurisdiction of the munsif up to 5,000. 

A. At the same time I may tell you that if you raise the pecuniary jurisdiction 
of the oity civil court to 10,000, you may as well abolish the Original Side. 

Sir T. Desikachari. — Q. May I ask a few questions, treating you not as a Go¬ 
vernment Member but as a lawyer. With regard to benami transactions you see 
that some of these play a large part in the claim potitions. What remedy would 
you suggest for these ? 

A. Tho difficulty is that in benami transactions very helpless individuals are 
involved—a widow for instance ; if you are going to shut out all possibility of 
proving benami transactions you would be hitting those people who can least 
afford to lie hit. That is my difficulty. 

Dr. DeSouza. — Q. Why should a widow or helpless individual resort to benami 
transactions ? 
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*4. She is always afraid of the reversioners’ starting a suit and getting a receiver 
appointed. 

Q. Her motive is honourable then ? 

A. Her motive is self defence in view of these circumstances. 

»Vf r T. Desikachan. -Q. Notwithstanding the existence of section 53 of the 
Transfer of Property and Insolvency Acts, the Indian Penal Code and all the 
provisions in the Civil Procedure Code, etc., these documents are executed in order 
tc o ieat the creditors. How would you prevent this ? 

A As a matter of fact I, can say that this is largely a question of personal equa¬ 
tion. There are some judges who take strict steps under section 53 and there are. 
some judges who do not do so. 

Q. With regard to partitions under the Hindu Law at present they need not 
have any documents at all. Do you think that partitions should be evidenced by 
documents and such documents should be registered ? 

A. Yes. 

Q. Having regard to the decision relating to the interpretation of the word' 
‘attestation ” in mortgage deeds a large number of people now take the plea 
that such documents are not properly attested and are therefore invalid. Do 
you think that this decision should be allowed to be law ? 

A. I think that at interpretation which has given rise to a certain amount of 
fais8 testimony. 

Q. Do you think that like sale deeds mortgage deeds nee not be attested ? 

,1. I think an acknowledgment would do. 
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THE INCORPORATED LAW SOCIETY OF BOMBAY. 


Written Statement. 

What is stated below has reference generally to the High Court of Bombay 
only. 

1. (i) High Court*. 

Original suits: — 

(a) Commercial causes, three months. 

C Summary suits, three weeks. 

( b) Other causes •] Short causes, one month. 

(_ Long causes, four—six months. 

2. Only in long causes and in testamentary suits. 


Causes. 

1. Congestion of suits. 

2. Lack of organisation of the disposal of cases. 

3. Interference in hearing of long causes owing to precedence being given 
to— 

(1) Short causes, 

(2) Rent suits, 

(3) Commercial causes and other suits of this nature not being long' 

causes. 

3. That two or more Judges should take long causes only, and that to 
one judge should be assigned commercial causes to which he should give 
precedence over all other work as requiring urgent disposal. 

4. No alteration. 

9. No. 

* Evidence and written statement printed. 
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12. Although not directly concerned with the work of district judges we 
would suggest that in section 31 of the Administrator General’s Act the 
limit for the value of estates to which the Administrator General is em¬ 
powered to give certificates should be increased from one thousand to five 
thousand. 

15. No. But there is no necessity to do so as the High Court gives 
speedy and efficient remedy and further possibly there is more protection for 
mortgagors in the High Court. 

17. The principle of having certain classes of non-contested cases tried 
by officers of the court, who are not judges, is approved of as making for 
speedy and less costly justice. 

18. No. 

IS), (a) No. (b) We are against this suggestion. 

24. As regards the trial of original suits in the Bombay High Court, we 
do not suggest any alterations in the present procedurS except that in our 
opinion a systematic and compulsory use of the provisions of Order XII of 
the Code would considerably shorten the time taken for the hearing of suits 
and make for speedy disposal of cases. As regards the trial of suits in the 
Bombay Presidency Small Cause Court, we suggest that a suit once begun 
should be heard from day to day until finished and not adjourned, after 
being part-heard, to a distant date, as is now being done. 

25. This complaint is not applicable to suits filed in the Bombay High 
Court, where the provisions of Order V are found to work satisfactorily. We 
would, however, suggest that Rules. 1 and 6 of Order V be amended and 
that instead of a date for hearing being at once fixed, the date for entering 
appearance or for hearing should be so many days (say 10 days) after 
service. This would avoid constant applications for amending the date 
owing to delay in obtaining the writ of summons and so in serving the 
defendant. We consider the application of section 106 of the Transfer of 
Property Act to civil suits not desirable. 

26. The form of the plaint differs in as much as it is often too prolix. 
The use of the English form would be a change for the better, and especially 
if the specially endorsed writ could be introduced. The forms of plaint 
given in the Code are not generally followed in High Court suits and are 
in many cases unsuitable for such suits and we would rather have a rule 
that these forms should not apply to the High Court and that the High 
Court should have power to prescribe the forms of the pleadings to be used 
for suits in that court. 

27. No. 

28. Yes. The suggestion to use the services of village officials for serving 
process appears objectionable on principle. 

29. Yes. 

30. We approve of the suggested procedure which in effect is alread; 
in force in the Bombay High Court where summonses are served by clerks 
of the plaintiffs’ attorneys, who are appointed “ Special Bailiffs ” by the 
Sheriff. 

31. The present practice as to framing issues obtaining in the High 
Oburt works satisfactorily. 

32. The procedure laid down in Order X is not followed in the High 
Court, as suits there are always called on at the first hearing for final 
disposal. 

As to Order XI the provisions as to interrogatories are not generally 
used, as their use is not generally found materially to benefit the party 
administering them. The provisions as to discovery and inspection pf docu¬ 
ments before the suit comes on for hearing are fully made use of and with 
great advantage to the litigants. 
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As to Order XII, its provisions are very seldom made use of. The reason 
appears to be that under the said order as it now stands the party Berved 
with the notice is not bound to answer it and the penalty prescribed for 
omitting to do so is insufficient and unworkable in practice. Also, the 
time-limit fixed in Rule 4 for giving the notice hinders a more extensive 
use of it. “ The day for the hearing ” is fixed by the summons, which at 
its longest, is two months (in a long cause) while owing to the large number 
of suits pending in the Court, the suit may not come on for hearing for a 
year or two after the day so fixed; and yet the right to give notice to admit 
facts is lost within a few days after the filing of the suit, as the rule provides 
such notice to be given not later than nine days before “ the day fixed for 
the hearing.” As a remedy we suggest that there should be no time-limit 
(as is the case irl Rule 2 of the same Order) or that a much longer time 
should be allowed. In fact the plaintiff should be allowed a sufficient time 
to give the notice after the defendant has filed his written statement of 
defence, which generally is filed long after the day fixed for the hearing by 
the summons. Secondly, the penalty for omission to answer the notice given 
under Rules 2 and 4 should be more drastic, such as, that the party 
omitting to answer the notice shall be deemed to have admitted the docu¬ 
ments or the facts, unless the judge at the hearing shall otherwise direct. 
At the same time, longer periods should be allowed to the party who has 
to answer the notice, than the 48 hours (see Form 9, Appendix C to the Code) 
and 6 days provided for by Rules 2 and 4, which are quite inadequate. We 
are further of opinion that the giving and answering of notices under 
Rules 2 and 4 should be made compulsory, on pain of the party’s suit or 
defence, on his omitting to give or answer the notice, being liable to be 
dismissed or struck out. We think a compulsory use of the provisions of 
Order XII will considerably shorten hearings and also avoid the delay 
caused by many a commission and will lessen congestion of suits and make 
for speedy and economical justice. 

33. We do not approve of the suggestion made in this question, as it may 
lead to miscarriage of justice by witnesses being tutored, and otherwise. 

34. Yes. It is in the High Court, and no delay results on the ground of 
absence of witnesses. 

35. No, not in the High Court. 

36. The High Court rules sufficiently provide for the use of affidavits in 
various matters where proof in that form can be reasonably given and we 
approve of the suggestion made in this question. 

37. We are against this suggestion as being impracticable and likely to 
do injustice to the parties. 

38. The application of Order XXXVII of the Code has recently been ex¬ 
tended in the Bombay High Court to suits mentioned in section 128 (2) (/) (i) 
except suits on a trust, which we consider sufficient. We are of opinion that 
the utility of Order XXXVII will be enhanced if Article 5 of the First 
Schedule to the Limitation Act which provides a period of six months only 
for suits under section 128 (2) of the Code is repealed so that the period of 
limitation for suits filed under Order XXXVII may be the same as that for 
regular suits. 

39. Yes, but with sufficient safeguards, to be carefully considered by the 
Legislature. 

40. It does not seem desirable to throw such a duty upon the representa¬ 
tive. The plaintiff has the conduct of the suit, but either party can apply 
to the court to add the representative as a party if so desired. Otherwise 
the representative will not be bound by the decree. 

41. No. There is no difficulty in the High Court. The rules provide 
for the procedure if no consent has been obtained, prior to the petition. 

42. Generally speaking the practice of granting ex parte injunctions and 
orders is so carefully guarded by Judges of the High Court in Bombay that 
it is practically impossible to take undue advantage of these remedies. 
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43. We have no complaint against the length of judgments but it should 
toe made possible to obtain copies of judgments with greater expedition. 
This is merely a question of increasing the clerical staff. 

44. Yes. Where there is such a point of law the High Court judges aw 
always ready to dispose of it where possible without taking other than 
necessary evidence on such point. 

45. Original dates are fixed according to High Court Rules. Postpone¬ 
ments likewise. Adjourned hearings are fixed by the Judges. We cannot 
attribute any delay to this system. 

47. We do not think that any alteration is necessary. Orders for com¬ 
missions have always to he obtained from the Judge and the questions of 
conditions are then discussed. We do not see that it is necessary or desirable 
to add to the powers of commissioners. The question of written interro¬ 
gatories depends upon the nature of the evidence required and the witness** 
to be examined. We would certainly not insist upon written interrogatories. 
They are so often unsatisfactory. 

48. The question .hardly applies to the High Court. 

51. Yes. Adoption of similar procedure to that in the High Court. 

52. All that is necessary in this connection is to speed up the work of 
the court departments concerned so that execution proceedings can he taken 
promptly. At present delay is caused owing to paucity of staff in the High 
Court offices. 

54. We are in favour of this suggestion and think that this is a necessary 
reform and would be of great benefit. 

55. We approve of the suggestion. 

56. (u) No. (b) No. (r) Yes. We support the suggestion that it should 
not be necessary for a decree-holder to apply periodically and that lie should 
be allowed to execute the decree at any time within the period of limitation. 
W«, however, see no reason to limit the, period of his remedy under the 
decree. Already debtors have plenty of means of escaping their obligations 
and we see no reason why the successful judgment-creditor should be forced 
after a time to lose all hope of recovering what is due. 

57. We are not in favour as this might result in injustice. 

58. Before any change is made wc think that substantial grounds (and not 
isolated cases) should be shown for any alterations or additions. 

59. We are against any alteration of the rule that notices should be 
given to both the judgment-creditor and the judgment-debtor. We see no 
objection to the second proviso to Rule 16 being deleted. 

60. No. 

61. («) In the Bombay High Court notice is only issued if required by the 
provisions of Rule 22. No notice of an ordinary execution application is 
issued to the judgment-debtor unless it is one for arrest when notice under 
Rule 37 is required. 

(6) We approve of the entire deletion of Order 21, Rule 22. 

63. In our opinion there is no necessity for special notices in the different 
Stages of execution proceedings in the case of money decrees sought to be 
executed by the sale of immovable properties. It will be sufficient if the 
judgment-debtors arc given erne notice at the beginning of the execution 
proceedings. 

64. The Bombay High Court has it-, own rules which can be altered by 
the Judges if necessary. 

65. No. See answer to Question No. 28. 

66. We agree that a sale in a mortgage suit should clothe the purchaser 
with the property freed from the claims of all persons interested “ in the 
mortgage security or in the right of redemption ” (these words appear in 
Order 34, Rule 1 of the Civil Procedure Code). The essential for this is 
that all such persons must be before the court, and we, therefore, agree 
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with (e). This will involve a change in Order 34, Rule 1, by deleting the 
explanation. As to (a) and (6) there is no practice of encumbrance certificate 
in Bombay, but the point is that it is for the plaintiff in a mortgage suit 
(just like a plaintiff in any suit) to bring all the proper parties in a mort¬ 
gage suit (i.e., all persons interested as above) before the court as defendants. 
If he omits to do so, the risk falls *on him; but it is not seen how in that 
case the purchaser could get any. protection, as the decree would not bind 
such persons interested as are not impleaded by the plaintiff, and they 
would be entitled to re-open the proceedings and would not be bound bv the 
sale. 

We accept the suggestion in (d). 

As to (e) we agree that in the case of a decree for sale a period of six 
months should not be fixed, but it should be left to the discretion of the 
court and in fact we do not see why any period should be fixed at all and 
the sale may be held immediately the amount is ascertained. In foreclosure 
■decrees, however, we think the period of six months should be retained. 

As to the last two queries, we think in simple mortgage suits there 
should be only one decree. There need not be a personal decree where the 
security has been exhausted. One decree should provide for all these things. 

67. No such delay in Bombay. 

69. Yes. A debtor under a decree who could and would raise the money 
to pay that particular debt rather than go to prison, escapes payment by 
tiling his petition in insolvency and applying for a protection order. The 
insolvency proceedings drag on for many months, sometimes years, and the 
insolvent can usually obtain his discharge when he wishes to trade again 
the delays in insolvency proceedings in Bombay are great. There should 
bp reorganisation of that department of the High Court to enable more 
vigorous measures for bringing insolvents to book and realising nnd dividing 
their assets and the rules regarding the refusal of discharges to insolvents 
8 f°A' d t? T. U £ h more strict| y enforced than they in fact are. This department 
of the High Court has not been augmented in accordance with the substantial 
increase of insolvency work which has taken place of late years Having 
regard to the decision in I. L. II. 39 Madras 689. section 17 of the Insolvency 
Act should be amended so as to allow of the Bombay High Court’s practice 
being continued of permitting the arrest of the insolvent unless he obtains a 
protection order. 

ci_ 7< ^r YeS ' rlle Court sll0U, d tie empowered by statute to authorise the 
Sheriff by a special order to arrest the judgment-debtor wherever found in 
British India. The provisions for arrest or attachment before judgment do 
not operate effectively to prevent such delay as it is very difficult to prove 
affirmatively to the court the defendant’s intent to defeat or delay the decree 
when applying for attachment or arrest before judgment. 

71. Proof of a duly executed and, where necessary, attested deed document 
or writing may be dispensed with where such deed, etc., has been registered 
under the Indian Registration Act. 

72. No. 

Yes. See answer to Question 71. 

. 73 - Secondary evidence may be allowed to be given in all cases where it 
is consented to. Except when applying for certified copies of documents 
from the High Court where there is hopeless understaffing, the time taken 
>n obtaining certified copies is not long. 

74. None, rather the contrary. 

75. We would enforce the registration of partnerships (whether business 
partnership or joint family partnership) and inflict a severe penalty where 
the name of a partner is concealed. We would suggest some system of 
registration of the legal representatives of a person dying either by making 
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compulsory the taking out of probate or letters of administration or a 
succession certificate. In the registration of landed property in the col¬ 
lector’s records we would suggest an entry whether the properties are held 
in the sole right of the person in whose name it is registered or as a 
member of a joint family or trustee. We have a further suggestion to make, 
namely, that the date of hearing should not be named in the writ of sum¬ 
mons but that this date should he given as so many days after service of 
the writ, the number of days being inserted according to the place of 
residence of the defendant. This entails an amendment of Order V, Rules 1 
and 6. This would obviate much delay and costs which the plaintiff is 
frequently put to in obtaining extension of the hearing date. 

76. Yes. 

77. All that is wanted is the compulsory registration of the names of 
partners and changes in the constitution of the firm from time to time. 

78. The doctrine of “ part performance ” is required to dti justice and 
equity in many cases, and should be retained in India. 

79. Yes. 

80. We cannot accept the proposition that no court should entertain a 
plea that any party executed a document unless it is registered, in the case 
of persons who cannot sign their names. The majority of such persons are 
poor and to throw upon them the expense of registration of every document 
they have occasion to execute would in our opinion be a grave hardship. 

81. The law as it is at present should he retained. If a party to a trans¬ 
action were to be debarred from pleading that it was a sham transaction 
injustice might be done to an innocent third party. 

82. No. In our opinion for the interests of justice court fees are too high 
already. 

83. Attestation is an important element in the proof. The execution of 
sale deeds and leases should be required to be attested but we think that 
one witness is sufficient and the law should be uniform as to the number 
of witnesses required in each case and therefore one witness only is necessary 
in the case of mortgages and gifts. 

84. We do not consider it is altogether advisable to introduce legislation 
against champerty and maintenance in India, and the prohibition would be 
extremely difficult to enforce, but we would give the courts a w'ide discretion 
to enquire into the equitable nature of any agreement in the nature of 
champerty and maintenance, and as regards champerty would enforce a 
strict prohibition, with a severe penalty, in the case of any legal practitioner. 

85. We would give the court power to refer to referees any cases in¬ 
volving technical questions whether the same be in regard to a trade or 
profession or art as also in cases of family or communal usage or.custom or 
accounts and such like matters, but the decision of such referees should 
always be subject to confirmation by the court and be subject to an appeal. 

86. We do not think the multiplication of law reports have interfered 
with speedy justice though they have made the work of practitioners more 
onerous. We W'ould not minimise their number but we think that the 
official system of reporting cases should be revised as many important deci¬ 
sions now appear only in unofficial reports and w* would suggest that a 
periodical issue of digests should accompany them in which decisions reversed 
should be omitted. 

87. Extensive codification of the law leads to as much difficulty in litiga¬ 
tion as the want of it as is evidenced by the numerous decisions in regard to 
some of the sections in the present codes. No code can be framed that will 
provide for the constantly recurring new circumstances which arise in modern 
life. The only branch of the law which requires codification is the Hindu 
Law and this is being already discussed. 
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Bombay High Court. 


Suits. 

1880 583 

1890 . 727 

1900 . 919 

1911..1,225 

1916 1,424 

1917 1,479 

1918 2,072 

1919 3,768 

1920 3,808 

1921 5,435 

1922 5,920 

1923 5,256 

1924 up to 19th August 1924 ..... 2,978 

Miscellaneous applications. 

1919 14,687 

1920 11,725 


Meisrs. A. KIRKE SMITH, F. A. VAKIL and S. D. BASTAWALA, 
Representatives of the Bombay Incorporated Law Society, 
called and examined on Wednesday, the 20th 
August 1924. 

Chairman .—You complain in your written memorandum of delays in the 
office of the High Court. Where does the shoe pinch? Is it a question that 
you cannot get translations, is ll a question that you cannot get decrees, or 
is it a question that you cannot get copies or what is it? 

.4. We cannot get summons. I have suggested that in answer to Ques¬ 
tion 25. It is also given in answer to Question 75 and this touches the 
Civil Procedure Code. I suggest that these rules should be amended. 
Instead of fixing a date for hearing, a date for entering appearance should 
he fixed after service. That is the English system. In the English system 
we call upon the defendant to enter an appearance within six or seven days. 
Hate of hearing is sometimes altered and that is a source of great trouble 
and waste of time. 

Q. When the plaintiff files his plaint on the Original Side of the High 
Court, is the defendant called upon to enter an appearance within a certain 
time or a date of hearing is fixed as it is done in the mofussil? 

A. In a short cause he has to appear on such and such a date. 

Q. Before whom he has to appear? 

A. Before the judge. In a short cause he has to appear for hearing. 

Q. In a long cause, is the form somewhat different? 

A. It is slightly different. Here a date for hearing is fixed, but he has 
also to enter an appearance on an intermediate date, and this is the difference 
between the short cause and the long cause. 

Mr. Gupte .—Thirty days are prescribed for entering an appearance. 

A. In the first instance a date is fixed for hearing on which the case will 
appear and then he is required to file his written statement and then he 
serves a copy on the plaintiff within four weeks. 
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Chairman .—How long does it take? 

A. Two months or eight weeks. 

Q. Is it necessary to fix a date for hearing? 

A. We do not think it is either necessary or advisable. We will suggest 
that the English form should be followed where the defendant is required to 
enter an appearance. If he does not enter an appearance then the judgment 
will go against him. 

Q. And then it can be transferred to the undefended list and disposed of 
as such? If he enters an appearance, then he would file his written state¬ 
ment within a certain time. If he files a written statement then it would be 
up to the plaintiff to get the case ready for trial. 

A. It will go on in the ordinary way as a defended long cause. Soon 
after he enters an appearance, according to the practice of the Bombay High 
Court, it will come on as a long cause and will take its place. 

Q. Perhaps it is a little difficult for me to follow it straightaway. It is 
entirely new to me. In Calcutta we call upon a person to enter an appear¬ 
ance. We call upon him to file his written statement within a certain time, 
but the date of hearing is another matter altogether. When a case is set 
down for hearing, it goes to the prospective list and it is taken up in order. 
If it is an undefended case, then it goes to the undefended list which is 
taken once a week or once a fortnight. If the case is of short cause charac¬ 
ter, then the plaintiff applies and gets an immediate date for hearing. 

A. We do not apply here. If it is a short cause, it goes on in its ordinary 
course. 

Q. How would you fix the case as a short cause or a long cause? How 
would you admit it—on the face of the plaint or after you know what the 
defence is? 

A. On the face of the plaint, i.e., on the presentation of the plaint. 
Having admitted it as a short cause, summons should be served for appear¬ 
ance. Then the date for hearing is fixed by the Prothonotary’s office. Delay 
is usually caused by altering the date of hearing in the writ itself. 

Q. Well, that is one point which you think should be taken into con¬ 
sideration. Is there any other point that you like to lay stress upon? 

A. We think that the High Court may be free of pleadings such as laid 
down by the Civil Procedure Code. 

Q. The forms of pleadings and rules in the Civil Procedure Code are, in 
substance, taken from the rules in practice in England. If the High Court 
wanted to draft a new set of pleadings, it could not be much different from 
the forms at the end of the Civil Procedure Code. The trouble about forms 
at the end of the Civil Procedure Code is really this—they are too simple 
and they are not of much practical utility. I take it that pleadings in the 
High Court are a good deal better than pleadings in the mofussil? 

A. We have no experience about that. 

Q. What is the trouble about pleadings in the High Court? Is it that 
they follow the old form? That is an important question. The English 
system is that you have generally your suit endorsed and it is necessary to 
have a statement of the claim. Do you not think that it will conduce to 
further delay, if you allow people simply to endorse the writ and then take 
further time? 

(No reply.) 

Q. What advantage would there be in insisting on a plaintiff filing a 
long statement of his case? 

A. I don’t think that he should be compelled to file a long statement. 
In many cases where the claim is simple, it might very well be done by one 
piece of paper specially endorsed. You have got a lot of correspondence 
copied and the agreements and the statement of claims, etc. Both the 
plaintiff and the defendant know perfectly well that there is an agreement 
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between them and correspondence between them. You get all copies and 
they form quite a volume when the plaint is presented. 

Q. You say it is so voluminous and it is unnecessarily costly. 

A. Yes. 

Q. You say that a simpler method of stating the plaint should be applied. 

A. Yes. 

Q. Of course in England especially in contested cases it is followed by a 
form of statement. But it is very difficult to apply it here. 

A. Speaking generally, it must he considered with reference to the cases 
in which it should be allowed. 1 don’t think you would allow such a wide 
form as is in England. 

Q. Would you go under Order 14? Here I understand you recently 
extended the application of Order 37. Does that work well? 

A. Yes, very well. 

Q. You really get the advantage of Order 14, under Order 37 procedure? 

A. Yes. 

Q. When on application is made under Order 37, is it made in the 
presence of the plaintiff or is it made ex jiurte? 

A. ft is made in the presence of the plaintiff. That is one of the rules 
wo had altered. It is to be made in the presence of the plaintiff. 

Q. The practice in England is that the plaintiff applies for a summary 
judgment on a form of application and the defendant files his statement 
and then the plaintiff has the right to reply after the defendant has dis¬ 
closed his facts. But here under this system the plaintiff does not get that 
advantage. 

A. Yes. 

Q. Do you suggest any change? You see you have got that method under 
Order 37. Do you suggest any change or improvement on it? 

A. The Limitation Article I think ought to be struck off. 

Q. There has been no decision about it. I discovered in Madras at any 
rate where it applies that it would be a very good thing to abolish it. 

A. Yes, 1 think so. 

Q. Would you come to the question of summonses? There is some diffi¬ 
culty there. I understand that summonses are served by clerks of the plain¬ 
tiffs or by those who are appointed specially by the Sheriff. 

A. Yes. 

- Q. What do you menn by summonses? 

.4. Ordinary summonses, writ of summons, summons to appear. 

Q. You have got that advantage here at present that the attorney’s clerk 
can in fact do the serving if they are appointed as bailiffs. That gives 
a slight element of control or supervision to the Sheriff. Is that not a 
useful thing? 

A. We see no reason why attorneys should not be directed to serve the 
summons themselves. Why should the Sheriff in civil proceedings be re¬ 
quired to send summonses to the nazarat? 

Q. Would you like the inspection and all that kind of thing to be made 
by the Sheriff ? 

A. Yes. Execution proceedings, etc., I should keep in the hands of the 
Sheriff. Other things, the process of the courts, I should leave to the 
attorneys. 

Q. That is what has been done in Calcutta. Do you think in Bombay 
if that system were brought into force there will be no danger of its being 
abused? Do you think your association would be able to take stens if any 
particular attorney or attorney’s clerk puts up false statement of service of 
summons? 
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A. I think so. 

Q. What is the difficulty about service in Bombay? Does that take a 
long time? 

A. Yes, it takes a very long time in the office and besides that, it takes 
much'time in the translator's office. That is another point and we do not 
know why the translation is done by the official translator. 

Q. Is it necessary to have the plaints translated? 

A. No, the translation of the plaints is not necessary but only the sum¬ 
mons are translated and this you cannot avoid unless you certify that the 
defendant knows English. 

Q. Do you think that it is necessary to maintain that. Is it not a fact 
that the small cause courts serve processes in English without any transla¬ 
tion ? 

A. I don’t think so. 

Q. We were told in Calcutta that in view of the experience of the small 
cause courts, the attorneys were of opinion that translation served no useful 
purpose and therefore the question is whether this translating business is 
necessary at all? 

.4. I think it is a necessary thing. 

Dr. DeSouza .—What does this translation contain, translation of the 
plaint or merely a translation of the summons? 

A. Only the summonses are translated. 

Mr. Justice Stuart. — Q. Can that not be done by having printed forms?" 
Do you mean to say that each and every time you have to get the ordinary 
English summons translated? 

A. Of course there is a printed form but you have to put in a copy of the 
particulars of plaint. 

Q. That is another thing. Is there any reason why that translation 
should not be made by the attorney himself? 

A. Yes, that is quite correct. This translation can very well be done by 
non-official translators instead of their being done by the official translators- 
which procedure even takes a long time. 

Q. The attorney can certify that it is a correct translation of the thing?' 

A. Yes. 

Q. If the translation is found incorrect afterwards the attorney should 
be held responsible for that. 

A. Yes. 

Q. Has that point ever been raised before the High Court that there is 
unnecessary waste of time in having the translation done by the High Court 
officials when it can just be done by the attorneys themselves? 

A. I don’t think so. 

Q. Who are the Sheriff’s officers? Are they the same person who serve 
processes in small cause courts? 

A. No. 

Q. The Sheriff has got his own men? 

A. Yes. 

Q. What are they paid? 

A. I don’t know. 

Chairman .—Now as regards issues, I understand that in this High Court 
the practice followed is the same as that we have in Calcutta, i.e., the 
pleadings are supposed more or less to show the issues of the case and there 
is time enough to settle the issues at the end of the plaintiff’s counsel’s 
opening. 

A. We first settle the issues and then the plaintiff’s counsel opens. 
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Q. Would it not be better to let the plaintiff’s counsel to relate his own 
story and then to settle the issues? 

A. I don’t think so. 

Q. I see you say that interrogatories are not much used because they are 
not found to benefit the parties. Why is that? 

A. They do not seem to be insisted on here. 

Q. Of course that means that the plaintiff will have to provide himself 
with the proof of many formal matters which really turn out uncontested. 

A. Yes. Cases can be very much shortened if interrogatories are used, 
and of course the judges would have to encourage interrogatories and the 
admission of facts. 

Q. Well, in your memorandum you say that the penalty is insufficient 
and that it is unworkable because the rule says that it is to be so many days 
before the date of hearing. You would like to see a change? 

A. Order XII, Rule 4, reads:—“Any party may, by notice in writing, 
at any time not later than nine days before the day fixed for the hearing 

.” The date fixed for hearing is the date mentioned in 

the written summonses. 

Q. I see you suggest that failure to answer should be deemed to be an 
admission. That is a little difficult. 

A. Of course that is rather drastic. 

Q. Under the English method if you serve a notice and the man does not 
turn up, then you have to prove it and the penalty is to visit the man with 
the cost of proving it. That might be sufficient to begin with. 

A. That is provided here. You can do it under the Code, but we want 
something more. If a man does not answer then the party who wants 
admission sends a commission and incurs heavy expenses. Then he cannot 
get those costs out of the defendant. 

Q. Then you can do well to compel the man to answer? 

A. He does not answer. 

Q. Well, of course, you can make him answer by putting interrogatories 
and taking out summonses for a commission. Then he has to state his case 
as to whether he admits or not. 

A. We serve a notice on him to admit, but if he does not answer then 
there is no further procedure. 

Q. Would it serve any use if you make a rule that'if a man does not 
answer, you should get an order? 

A. Yes, that would be good. You should take out summons and compel 
him to answer. 

Q. Can you tell me what your arrangements are as regards commercial 
suits in Bombay? Supposing I file a suit in the Bombay High Court to-day, 
on a c.i.f. contract or a hill of exchange, or something of that sort, do I get 
any sort of precedence or special expedition? 

A. We have got a different procedure for the commercial causes. 

Q. Since how long have you had that? 

A. More than ten years ago. The rules appeared in our book of rules in 
1909. 

Q. You have a certain precedence given to short causes? 

A. Yes. A short cause is supposed to be that which is disposed of in ten 
minutes. 

Q. How many suits in the commercial list are there at the present moment 
waiting for trial or ready for trial? 

A. It is a heavy list. There is a great complaint at the present moment 
of commercial causes being delayed, but I cannot tell you how many causes 
there are. 
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Q. Does one judge sit taking these commercial causes and nothing else? 

A. No. One of our complaints is that they are not given expedition as 
they should be. They get delayed by other causes such as short causes and 
chamber summonses. We submit that they should be given greater prece¬ 
dence over cases before the court. That is a mere question for arrangement 
in our High Court. 

Q. Now tell me what do you do when a case is marked as a commercial 
case? Who does the interlocutory work? 

A. It is done in the chamber. 

Q. Not necessarily’ by the judge who hears the case? 

A. No. 

Q. At the present moment what sort of date for hearing is given? 

A. One month is given for the filing of written statement, ten days after 
that for discovery and then the case is put down for hearing a month after. 

Q, Is it heard after a month ? 

A. No. 

Q. Then, the date is merely a nominal one? 

A. Yes. 

Mr. Gupte. — Q. Would you suggest that one of the judges should be 
allotted to do this work specially? 

A. Yes. It should he given precedence. The judge who does it now may 
have to do some testamentary work or land references. 

Chairman. — Q. You think that precedence should bo given to commercial 
cases and rent suits? 

A. Yes. 

Q. Supposing if you went to the High Court and a judge takes ordinary 
long causes how long will it take for disposal? 

A. Two to three years. 

Q. Then, it will get worse, if commercial cases or any other cases get any¬ 
more precedence than they get now. 

A. I say that certain judges should do nothing but long causes and other 
miscellaneous testamentary suits and things of that kind. Then there should 
ho another judge who should hear urgent cases like commercial suits. The 
judges who are to do long causes should not be interrupted with short 
causes. 

Mr. Justice Stuart. — Q. What is meant by short causes? 

A. Cases which could he disposed of in 10 minutes. 

Q. Who is to decide whether a suit is a short cause or a long cause? 

A. First the plaint is presented to the Prothonotary of the High Court 
and he decides it. Then, the defendant may file a written statement and 
apply for transfer to the long cause list. 

Q. Would it be fair to assume that if a case has been pending for over 
a year, it would be a contested long cause ? 

A. Yes. 

Q. If it is pending over a year, then, it would be a reasonable assumption 
firstly that it is a long cause and secondly that it is contested. 

.4. Certainly. 

Q. Then surely the prospects in this High Court are terrible. I find that 
in 1922 there were 2,148 original suits pending for over a year in the High 
Court and that the number of contested suits decided that year was 473, so 
that there is four years’ work straight off. 

.4. But, a great many of these cases which are undisposed of may be cases 
that have never been brought up for disposal. 

Q. They are pending for over a year and it is certain that they are 
contested. 
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A. Yes. The cases are kept on the rolls because no body has taken any 
proceeding to bring them before the court for disposal. 

Q. Do you mean to say that it is possible that cases which have really 
been settled are still on the list of undisposed of cases? 

A. Yes. That is what happens. 

Chairman. — Q. Just tell us what the practice is as to that? 

A. Every case gets into the prospective list. 

(J. If a party dies, then does it go out of that list? 

A. Then, the party applies to put it on the stay list. 

Q. These cases that you are talking of are the cases that have got 
into the stay list? 

A. Yes. 

Q. When they get on to the stay list, are they allowed to remain indefi¬ 
nitely or does the court allow some time for steps to be taken and if no steps 
are taken, are they pulled down? Is there any rule that if a case is not 
put in the prospective list within a certain time, it is open to the court to 
take judicial notice and to dismiss the case for want of prosecution? 

A. I think there is no such rule. 

Q. We will be very grateful to you if you tell us something about what 
will facilitate the execution of decrees? 

A. You mean execution by attachment and by arrest of the judgment- 
debtor. As to the arrest there is great complaint. This work is done by the 
Sheriff’s office. 

Q. What is the complaint about? Is it that there is delay in the com¬ 
mencement of execution in the Sheriff’s office? Is that due to insufficient 
staff ? 

A. The staff of the High Court is insufficient and inefficient. The pay 
fixed for the staff is not sufficient to attract efficient men. 

Q. People, that are employed in the Sheriff's office are, I think, not paid 
by Government. Are they Government employees? Has the Government 
to do anything with them? 

A. Sheriff’s office is a Government department under the High .Court. 
The Deputy Sheriff is a permanent employee of the Government. He is paid 
about Rs. 600 a month and the staff under him is paid by Government. The 
post of Sheriff is an honorary one. 

<j). I think the Sheriff does not get fees now? 

A. They go to Government. 

Q. You say that the staff is insufficient in number and that quality of 
work is also not good? 

A. Yes. I suggest that the staff ought to be paid more. If they are 
better paid, you will get better quality, because men of better quality will! 
do more work. 

Q. Have you any idea as to their present rate of pay? 

A. I am afraid I do not know what they are getting. 

Q. Then as regards immovable property in Bombay, is there any difficulty- 
about execution apart from the inevitable difficulties of disputes as to 
ownership ? 

A. No. The rules about the proclamation of sales from the Commis¬ 
sioner’s office can always be set right by the High Court. There is a com¬ 
plaint about attachment. The property ought to be attached the next day, 
whereas it at present takes three weeks or a month. 

Q. Do you get fair price for sales when the High Court has to selK 
property? 

A. Yes. 

Q. What about mortgage sales? 
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A. They are also conducted by the commissioner. 

Q. Do you get a reasonable price? 

A. I do not think there is any complaint. Sales are held by the com¬ 
missioner wherever the parties desire him to hold them either on the premises 
or in his own office. 

Mr. Gupte. — Q. Is there any delay in drawing up decrees? 

A. Decrees are drawn up by the attorney of one party and approved of 
by the attorney of the other party. 

Q. Is there no delay in the correspondence between the attorneys? 

A. No. 

Chairman. — Q. Would yon tell us something about the insolvency work? 
Are there any amendments or improvement that you think necessary? 

.4. Generally the complaint is that nothing is done in insolvency matters. 
The official assignee will not move unless some creditors guarantee his costs. 
Creditors do not take any notice and so nothing is done and the man gets 
discharged. 

Q. Are there a great many people dealt with by summary insolvency 
procedure without any public examination? 

A. Yes. 

Q. And these people apply to the registrar to take their names out? 

A. Yes. They can’t apply for discharge direct. First the official assignee 
inquires into the matter and reports. 

Q. Does he make the reports even though there has been no public 
examination and although the insolvent is not put to private examination or 
anything of that sort and although he made very little examination into the 
thing at all? 

A. Yes, that is so. He simply makes his statement. 

Q. Could you tell me of some way by which the official assignee might be 
assisted by utilising the provisions to have a committee of inspection of the 
creditors who can work, so to speak, with the official assignee to have the 
insolvency administered in their own way? 

A. I have not come across of any case like that. Once they were told 
that a man has applied for insolvency the creditors would not trouble 
themselves any more. 

Q. Do you think that enough has been done to bring this to the creditors’ 
notice ? 

A. Then they have to spend money. They will have to apply to the 
court and the court will have to form meetings and the entire expense will 
fall on the creditor who moved first. 

Q. Is there a meeting of the creditors called before deciding an insol¬ 
vency ? 

A. No. I think if that were done that would be a very good suggestion. 

Q. In the ordinary way you probably know that the first thing that must 
be done is a meeting of the creditors. Then the creditors make up their mind 
whether to accept a composition. The difficulty in Calcutta was that once a 
man knows that one is an insolvent everybody leaves it as hopeless. If there 
is some particular speculative creditor then the creditor fights out the dis¬ 
charge. But generally nothing is done at all. 

A. The result is that it is rather hopeless to fight the discharge. 

Q. Don’t you think that something might be done to require a meeting 
of the creditors? 

A. I think that is a very good suggestion. 

Q. If you had a creditors’ meeting where the creditors themselves decide, 
then the creditors might take more interest. Here the creditors themselves 
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assume it is hopeless trying to follow the proceedings and the insolvent is 
never punished and then many of them are easily discharged. 

A. It is very difficult to prove whether one is an insolvent, first of all. 

Q. Suppose you get a certain number of cases where people are made 
insolvent on the petition of the creditor, there are sometimes quite substan¬ 
tial assets. Do you find that the administration works all right in those 
cases ? 

A. I think so. Where it is a contested and heavy case the matter is not 
given to the insolvency judge. 

Q. Have you ever considered the way in which insolvency is done in 
Madras ? 

.4. No. 

Q. They have started a system under which when a man is an insolvent in 
tko High Court of Madras, the official assignee receives the collections and 
the outstarfding debts due to him by others and sends out notices to all his 
creditors, requiring them to lodge and to state what defence they have got to 
frame against him. You know such a system as that there? 

A. No. That suggestion was sent to us by the Government whether it 
should be adopted here. We favoured that suggestion. 

Q. It works very well in Madras. It takes a judge to dispose of these 
applications for discharge and interlocutory applications. It seems a little 
hard for the debtor. And a man who in the ordinary way is liable to be 
Bued in the small cause court suddenly gets a notice. You are in favour of 
it as an association? 

A. Yes. We are in favour of it provided it has practical result and that 
it comes before the insolvency judge who may dispose of it himself or arrange 
for the early disposal of it. 

Q. Any of you, gentlemen, would like to suggest any other point? 

A. No. We had given in the written statement what we had to say. 

Dr. DeSouza .—I find that the average number of institutions on the 
Original Side in Bombay is over 5,000. 

A. I have got a list quite up to date and I can give you the correct 
figure. In 1916 the number was 1,422, in 1921 it was 5,435, in 1922 it was 
5,920, and last year the number was 5,256. 

Q. It is more or less 5,000 then? 

A. No, it is something round about 4,000. 

Q Out of this total number of suits can you give mo a rough idea as to 
how many suits were of Rs. 5,000 or under in valuation? I want a rough 
idea 

A. I can give you. That will probably be in the statement which we 
sent to the Chief Justice two or three years ago. 

Q. I calculated from the figures and found that the average number of 
suits that would come to Rs. 5,000 or under would be 30 per cent, and I 
think that that would be a fairly correct estimate. 

A. Taking the year 1922 which was the big year the total number of 
suits under Rs. 5,000 was 1,230 short causes, commercial causes 33 and 
summary 378. 

Q. What would that come to? 

A. The total is 1,680. 

Q. What was the number of institutions? . 

A. 5,873. 

Q. 1,680 out of 5,873. That works out to what I have said 30 per cent, 
of the total institutions. 

Q. Could you tell us as regards the nature of these suits ? 
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A- I have given three heads. Short causes, commercial causes and sum¬ 
mary suits. 

Q. Summary suits you mean under Order 37. 

A. Yes, suits entirely on promissory notes and bills, etc. 

Q. Were all the 33 commercial cases you mentioned as regards c.i.f. 

• contracts. 

A. Probably all. 

Q. The majority of the suits under Rs. 5,000 being short causes or com¬ 
mercial causes. Is special expedition given in their disposal in the High 
•Court? Are they disposed of within three to six months? 

A. I think less than that. 

Q. May I take it that they are disposed of within three months? 

A. Even less than that. 

Q. Commercial cases come on for hearing, I suppose, within that period? 

A. Within two months. 

Q. Now the other cases which you have mentioned as short causes are 
also disposed of within three months? 

A. Within three weeks. 

Q. What I wanted to find out was this. Whether really there is a real 
-delay in the disposal of suits of Rs. 5,000 and under? 

A. No. 

Mr. Justice Stuart .—Have you any experience of work in the court of 
small causes? 

A. Not very much now. 

Q. Are cases heard there with reasonable expedition? 

A. Cases appear on the board and now the board is very much con. 
gested. Even if a case is reached and it is not disposed of on that date 
then it is deferred for a month. It is not heard from day to day. 

Q. And people have often to bring back their witnesses? 

A. They have to be brought back every time. 

Q. Does it happen that a man has to bring back his witnesses four or 
five times? 

A. Yes. 

Q. Is that the fault of fixing more work for the day than can be got 
through ? 

A. Yes. 

Q. And you have that complaint here? 

A. Very much in the court of small causes. I personally go down to 
court of small causes generally in important cases where there are some 
points to be contested. 

Q. Have you had that experience personally, that you had to return 
because your case was not taken up? 

A. Very frequently, and then when a case is taken up and it is not 
finished on that date, it is postponed for a month. 

Q. Even after your witnesses have been commenced, it is not heard from 
day to day ? 

A. No. it is not heard from day to day and it has to be postponed for 
three weeks or one month. 

Q. How on earth is the judge supposed to keep all that in his head? 

A. I do not know. Of course it is very likely for the iudge to forget 
little details. 

Q. Unless he takes down long notes? 

A. They do not take down long notes. 
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(f. What is the staff in Bombay in the court of small causesP 

A. Five and one extra. 

Mr. Gupte. —Do you know that many people apply for transfer of their 
cases from the court of small causes to the High Court P 

A. Many people do. 

Mr. .Justice Stuart. — Q. You mean to say that they get them heard quicker 
in the High Court? 

.4. Yes, and people will prefer to file their cases in the High Court 
because they come on for hearing more conveniently there and they get dis¬ 
covery. In the court of small causes there is no discovery. 

Chairman. — Q. Is there no rule or they do not knowp 

4. It does not apply. 

Q. There is no rulep 

4. No. They cannot know what documents the other side has. 


J. B. KANG4, Esq., Advocate General, Bombay. 

Written statement. 

I agree with the views expressed in the memorandum of the Bombay Bar 
Association, which has been jointly prepared by me and the representatives of 
the Bombay Bar Association, except the answer to Question 15, for whiah 
refer to my oral evidence. 


Mr. J. B. KANGA, Advocate General, Bombay, called and 
examined on Wednesday, the 2Gth August 1924. 

Mr. Kanga. —I am very sorry that my memorandum is not here. It will be 
ready in a day or two. 

Chairman. — Q. But perhaps now you can treat the matter quite formally 
if you can mention any special points that you think we ought to pay 
special attention to. 

A. My experience is only confined to the Original Side of the High Court. 
I have little experience of the small cause court and the mofussil courts. 

On the Original Side as regards the service of summonses I should think 
that if the service were to be left to the solicitors instead of having it effected 
through the Sheriff, it would be done expeditiously. Then translation in 
another difficulty, for every document has to be translated. It is very desir¬ 
able that private translation should be allowed. Then after the service is 
effected, the chapter in the Civil Procedure Code as regards discovery is 
availed of except interrogatories. Interrogatories are not made use of, and 
as regards admissions, I think that it is through sheer neglect that they 
are not made use of. I think that if they are not properly made use of at 
the hearing, costs should not be allowed for that portion of the hearing which 
could have heen avoided by recourse to the rules as to admission of documents 
and facts. The system of issues is very good on the Original Side. The 
pleadings convey evidence to some extent and relevant documents and corre¬ 
spondence are annexed to the plaint and those who preceded me were of the 
opinion that in this country it is very desirable that the man should be 
made to state his facts in the first instance. But I do not think that we 
can have pleadings in this country absolutely equivalent to the English 
pleadings. Then as regards the form of pleadings given in the Civil Proce¬ 
dure Code they do not go very far. They are inadequate. Then after the 
trial has commenced, so far as the Original Side is concerned, some judges 
decide cases quickly and some take time. 

VOL. III. K 
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As regards appeals I think they are heard quite in time and there is no 
delay. In my experience I have seen that the number of dishonest claims is- 
very insignificant as compared with the number of dishonest defences. Very 
often dishonest defences are put in simply with a view to gaining time, and^ 
that is one of the reasons why the written statement is sometimes made very 
large for short causes in order that the judge may transfer them as long 
causes. 

Then as regards the execution proceedings, it very often happens that 
a good deal of time is taken before the judgment-creditor recovers the fruits 
of his decree, and I should think that section 47 of the Civil Procedure Code 
which allows appeal from all execution proceedings should be altered. 
Sometimes absolutely for the purpose of gaining time an appeal is put on 
the file. 

Further, I would suggest that a special bailiff should be empowered to 
effect arrests throughout British India. At present that point is also 
doubtful. Then, of course, there is the Insolvent Debtors Act, which some¬ 
times or very often works for the benefit of the debtor and not for the benefit 
of the creditor and there is a good deal of delay in insolvency proceedings. 
The High Court after 1903 has introduced the practice of giving instalments. 

I believe that Mr. Justice Davar was the first judge to introduce that. 
Though that section applied to the High Court before, in practice it was 
never applied. 

Q. To grant instalments at the time of the decree. If you do not do it at 
the time of the decree you cannot do it at all? 

J)r. DeSouza .—Except with the consent of the judgment-creditor. 

Chairman. — Q. Is that practice followed now? Do people get instalment 
orders after the passing of the decree? 

.4. Yes. 

TJr. DeSovza.—Q. What is the justification for that order? 

A. —Otherwise, the judgment-debtor will have to plead inability and may 
have to be let off. 

Chairman. — Q. The difficulty about that in some places—particularly in 
small cause courts—is the moment you begin to apply for execution, the 
judgment-debtor comes in with an application to revise the instalment order. 
Then, it is adjourned for months. In that way you can have applications 
with no basis at all and they would keep creditors waiting for months. Do 
you have this difficulty? 

.1. No. When a man is brought up before the judge he suggests a cer¬ 
tain number of reasonable instalments and the creditor generally accepts 
it. Otherwise the judgment-debtor also says that he would take the benefit 
of the Insolvency Act and the judgment-creditor may not get anything 
The judgment-debtor gets no protection till he gets an interim order from 
the insolvency court. 

0. Supposing a man has become an insolvent and has not got protection 
order, can you arrest him? 

.4. Only in the High Court. 

Q Supposing a man is arrested and he files a petition afterwards, what 
happens? 

.4. Usually the practice is this. He is asked to give some security for 
his appearance—I mean a small amount or the surety of a friend or some¬ 
body that he will appear—till he gets a protection order. After he gets his 
protection order, he is let off. 

Q. Do you have many people who have become insolvents and who don’t 
get protection order? 

A. Yas. There are many people. If it is urgent, they sometimes make 
an application urgently. 



Then, I have this suggestion to make as regards the hearing of suits. 
Equity suits and trust suits can wait. Suits of a commercial nature should 
he given precedence. They are given precedence now but they should be 
given more precedence. I mean equity suits can well wait for 3 or 4 years 
but it is very hard if suits between traders are not disposed of within at 
least a year. In our High Court commercial suits are given precedence and 
up to now and even now only one judge tries them. Unfortunately the pre¬ 
sent learned judge is also the Chamber Judge and much of his time is taken 
up with chamber work. Then there are a few testamentary suits. As regards 
short causes people want to file short causes in order to snatch a decree very 
quickly. But our High Court rule at present is that, if there is any defence, 
then the suit must be transferred to the list of long causes. That is the 
■existing rule. It is regardless of the subject matter. What the judges do is 
if they see that the amount involved is small and if the case would not take 
more than 2 or 3 hours they give a special early date for that suit. In 1903 
or 1904 when the same rule existed I remember the Judges saying “ Well, 
this suit will not take more thgn 15 minutes. So, it will not go into the list 
of long causes.” Now, there is a sort of contested short causes list and 
early dates are given for them. 

T)r. DeSouza. — Q. Is that not a very desirable thing? 

.4. Yes, I think, in many respects. I always see that wdien such a list is 
prepared and the cases come on for hearing, the defendants disappear. 

Q. Suits of small valuation under Rs. 5,000 are disposed of very quickly 
in Bombay? 

.1. If the defence is a real one they will be transferred to the long causes. 

Q. How many such suits will there be? Will they be 10 out of 100? 

.1. It will be 5 out of 100. This reminds me of one other matter, via.. 
the enhancement of the small cause jurisdiction. I do feel that the Bombay 
Bar Association are taking different views. I feel that where partnership 
suits and administration suits involve only a very small estate there is nc 
reason why they should be filed in the High Court. After they are finished 
the litigant hardly gets anything. The whole of the estate is gone in th< 
case. 

Chairman. — Q. You may get partnerships of small capital but it may b< 
getting a lot of business. The reason is not so much that the small caus< 
court judge could not do it but would it not rather entangle the small caus< 
court if that kind of administration work is given to it? 

.4. Yes. Possibly they have got no machinery. There are no discovery 
sections. They can appoint special commissioners. Even if these suits art 
after all to be filed in the High Court, something must be done to speed u{ 
those cases. 

TV. Tir^an-.a. — Q. T take it that generally you are in favour that thi: 
class of suits should be tried by small cause courts with extended jurisdiction 
But in view of the difficulties pointed out by the Chairman, what would b< 
your attitude towards a suggestion that is now being made for suits of thi: 
nature, viz., that they should be disposed of by a city civil court on the sami 
lines as the Madras city civil court? 

.4. I don’t see any difference between a city civil court and the sxtensior 
of the jurisdiction of the small cause court. 

Q. But that court will try all sorts of suits. 

A. The only objection to that would be that there would be two addl 
tional establishments. If the small cause court’s jurisdiction is enhanced 
the expense to government would be less. 

Chairman. — Q. I understand you wish to alter the Presidency Smal 
Clause Court Act and the schedule to bring in a large number of other suits 

.4. Yes. 



Dr. DeSouza.—Q. I take it that your inclination is not against the consti¬ 
tution of a city civil court in Bombay? 

4 The only objection is that two courts will be running on double ex¬ 
pense or something like that. Two buildings, in fact, everything in two 
will be required. 

Mr. Juttice Stuart. — Q. I take it you have large experience of first appeal* 
from the lower courts? 

A. Yes. 

Q. How do you find the practice of printing judgments and having evi¬ 
dence type-written? 

A. It is very inconvenient and I am told that litigants cannot pay for it. 

Q. So you consider that both for the bar and the bench it is a waste of 
time? 

.4. Yes, considerable time is w-asted. 

Q. Because no man can get through type-written stuff as quickly as 
through printed matter? 

A. Yes, and sometimes the record is so bulky that it becomes very hard 
for the counsel to go through the whole of it. On the Original Side paper 
books used to be printed rather luxuriously and they have been curtailed now. 

Q. How long does it take to get a really difficult case on the Original Side 
on for hearing? 

A. I think it should be ready by a year. 

Q. That is your ideal, but how long does it take? 

4. From three to four years. 

Q. In appeals, how long does it take before the first appeal comes on for 
hearing? 

4. From mofussil you mean? 

y. Yes. 

4. Two years or more. 

Q. Is that due to an insufficient number of judges? You know that is a 
forbidden subject. 

4 Speaking of the forbidden subject, Bombay should have 10 judges. 

Q. How many are sitting on the Original Side at present? 

4. At present on the Original Side 5 judges are sitting and four judges are 
at present sitting on the appellate side. But that is only a temporary 
arrangement. Ordinarily seven judges sat on the Original Side and two on 
the Appellate Side. 

y. I find that in 1922 the number of contested original suits decided by 
the High Court was only 473? 

4. Yes. 

Q. How many judges worked in that year? 

4. Six judges were sitting. 

Q And they got through only 473 original suits? 

4. But we have also to take into consideration the fact that one judge 
was engaged in sessions work and another absorbed in chamber work. 

Q. I cannot lay down a rule that judges should decide so many contested 
cases in a year—that depends upon the cases. As a matter of fact I want 
to get at figures. I want to know one thing how many judges heard those 
suits? 

4. At present only two judges are sitting on the Appellate Side and at 
abnormal times four judges are necessary. 

Chairman. — Q. Has the Appellate Side work slacked off? 
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A. Not slacked off. Judges on the Appellate Side sometimes sit till lata 
in the evening and they do much extra work. 

Q. As regards appeals, can you tell me how many are thrown out under 
Order 41, rule 11, and then of those that are admitted, how many ultimately 
fail and how many come out successful? 

A. I cannot give you the exact figure, but at present many are Bummarily 
dismissed. 

Q. About 50 per cent.? 

A. Yes. Out of those that are admitted, 1 think, many fail and there¬ 
fore many of the appeals that are filed are summarily rejected. 

• Q. As regards those that are summarily rejected the respondent is not 
injured by the delay. The only damage or nuisance is that a certain amount 
of time of Judges had to be taken up. As regards those that get admitted 
under rule 11 and afterwards rejected, if the proportion of those 
dismissed is very heavy then that is really objectionable. Do yon think that 
instead of giving people an appeal on points of law as a matter of right 
and summarily dismissing under rule 11 some 50 per cent., it would work 
better in the long run if you state that there should be an appeal on points 
of law, but only on special leave by the High Court? 

A. Does it not work in the same way? We have to ask for admission. 

Q. By this way, rather fewer cases wjjuld be given special leave to appeal. 

A. The Judge would not feel inclined to refuse if there is a slight point 
of law. 

Q. The question is whether you can devote sufficient time and care for 
the hearing of the matter where it is more than merely argument. Don’t 
you think that in cases of any special value, or supposing you have a case 
whose value is Rs. 500, would you regard that as any reason why leave 
should be given to appeal to the High Court apart from the point of law? 
You have got to show him some reason. 

A. The only reason is that in this country people regard the right to 
appeal to the High Court as a very valuable one. They think that High Court 
is the only place where they can find justice. 

Q. It is rather foolish. The cold facts and figures of second appeals that 
are preferred show that large number of cases fail. 

Mr. Justice Stuart. — Q. I am going to give you certain figures as they 
were in 1922. Of 289 appeals that were rejected under Order 41, rule 11,3 were 
dismissed for want of prosecution. That is 292. 7 were dismissed ex parte. 
That is 299. 2 were decreed ex parte. 222 were dismissed after hearing. 
19 were modified. 63 reversed. Out of 311 that actually came for hearing 
224 were upheld because the decision was right on point of law. Is it worth 
while in deference to sentiment to expose the respondents to this delay i* 
The man has to appear three times and so on and several years elapse before he 
is able to get final orders. Is not that approaching a scandal? 

A. I may also give you another point. The subordinate judge in the 
judiciary is kept in check by the present procedure. If you don’t allow 
appeals they will be freer. 

Mr. Justice Stuart. — Q. But if you allow appeals by special leave, would 
not that be sufficient check? 

A. I think that would be. 

Q. As you are submitting your- opinion in writing, will you be kind 
enough to add in it your views on making a bench of selected subordi¬ 
nate judges for appeals under Rs. 1,000 ; 2 judges on the bench, and only for 
cases under Rs. 1,000 and having those benches final on facts subject to an 
appeal as a right if the members of the bench disagree and also giving them 
power to state a case in an event when any point of real difficulty cr a point 
which is likely to create a difference arises. 

A. Yes, something liko the small cause courts. 
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Q. Yes. The people who started the scheme point out that this would 
be a better first appeal than any that exists already. Figures show how 
very frequently subordinate judges are upheld already on points of law. I 
don’t want to ask your opinion now. 

.1. AA'e are generally preparing the memorandum jointly. 

(,*. Will you be kind enough to include this in that? 

A. Yes, I will discuss it with others and give you a reply. 


POONA BAR ASSOCIATION. 

Written Statement. 

1. A. (ii) This is a very roinpndien.sive question and is not capable of a 
categorical answer. The duration of a suit in a court of first instance 
depends upon the nature of the suit, the number of documents relied upon 
by both sides and the number of witnesses examined on both sides. 

To give an answer on the theory of averages will he somewhat difficult. 
Having regard, however, to the habits and customs of the people of this 
province, we think that original suits on title in the district courts should 
be disposed of within one year, and those for money within six months. 
Regular appeals and miscellaneous appeals in the district court should be 
disposed of within six months and four months respectively, time to com¬ 
mence from the date the appeal documents are ready after service of notices 
to the respondents. 

In the subordinate judges’ courts, suits on title, if less complicated, should 
be disposed of within a year, ami if more complicated within two years from 
the institution of the suit. Money suits should he disposed of within six 
months. 

The small cause courts are established to give a speedy and summary 
remedy to litigants. Suits, therefore, in these courts should not be allowed 
to remain on the file for more than six months after the institution of the 
suit. 

B. Claim proceedings in execution should tie disposed of within 6 months. 

AA'e need not say anything as regards (ij) and (Hi) of A and C of the 
question, that is, High Courts and district munsifs’ courts and the presidency 
small cause courts. 

2. AA’e admit that the period actually taken for the disposal of these 

proceedings exceeds what we consider to lie reasonable limit in some 

cases. 

The main causes for the same are the following: — 

(1) The present procedure for effecting service of process and notices 

in connection with suits and appeals, by court officers as well 
as by post office, is to some extent responsible for a great deal 
of avoidable delay and difficulty. 

(2) The case has to wait for its turn to come on the hoard on account of 

the old suits being still pending. 

v'i) Litigants are in the majority of cases unbusinesslike owing to 
tlieir ignorance, and do not take the necessary immediate steps 

for filing document” and summoning witnesses within the pro¬ 

per time. 

(4) In many cases, the judgos are not familiar with the language of 
the place where they are ported. 

(o) There is temptation on the part of judges to dispose of later cases, 
if they are more or less simple, with a view to get many 
disposals, with the result that older complicated cases are 
allowed to remain in arrears. 



(6) The principle underlying the High Court Civil Circular No. 144 is 
not properly observed. 

3. (1) It should be made incumbent upon the plaintiff to have the first 
summons served on the defendants, for which he must be given the costs 
duly certified hy his pleader. 

(2) A special clerk should be appointed, in each court, to give intimation 
of non-service of summons to the party concerned or his pleader, to enable 
him to take necessary steps. 

(3) True copies, under the signature of the pleader, of all the documents 
produced with pleadings or otherwise should be supplied to the other 
side. 

(4) The court should be located, as far as possible, at the centre of the 
area over which it has got jurisdiction. 

(5) The proposal of appointing experienced and competent judges, to go 
round from place to place, and to hold court for six months at a time to 
clear off arrears, is a solution worth giving effect to. 

4. The recruitment should be made, without exception, from amongst 
the practising pleaders of not less than ten years’ standing. It is suggested 
that names should he submitted by the various Bar Associations, and the 
final selection should rest with a Committee consisting of a High Court Judge 
and two members elected by the Bar of Bombay. 

5. No special training is necessary if they are recruited directly from the 
Bar on the lines suggested above. 

6. No, justice is not impeded by transfers of judicial officers. 

7. It is difficult to lay down any standard, but it is submitted that quality 
of work, and not the quantity, should he the criterion for judging the efficiency 
for promotion, etc., of judicial officers. 

8. Occasionally, in district towns, the concentration of many civil courts inf 
one place and consequent waiting for members of the legal profession, cause 
delay at times, but pleaders take care and arrange to avert this delay. 

9. We do not think that there is any necessity at present to effect any 
change in the jurisdiction of the civil courts. We do not think that by con¬ 
ferring a higher jurisdiction on some of the courts the disposal of suits will be 
either more speedy or the means of obtaining justice will be less costly. 

10 and 11. We need not give any opinion as we have not district munsifs 
on our side. 

12. In places where a district court and a subordinate court exist side by 
side, a good deal of insolvency work is generally done by the subordinate 
judge’s court. It is not necessary to relieve the district court any more. 

13. The succession certificate proceedings are now dealt with by til® 
subordinate courts. Transfer of other work from the district court to the 
subordinate courts is not at all necessary. 

14. We need not give any opinion, as we have no village courts. 

15. We are against widening the jurisdiction of small cause co lrts. 
As things go at present, the administration of justice in small cause courts 
is not as satisfactory as it should be. The delay in the disposal of suits i* 
appalling. There is no use in thrusting more work upon courts, already 
groaning under the weight of unmanageably heavy work, even with tlm 
limited jurisdiction that now obtains. 

But if at all some work is to be transferred to the small cause courts, 
we suggest somewhat as follows : — 

The exceptions to the jurisdiction of the small cause courts, contem- 
plated by the 2nd schedule to the Provincial Small Cause Courts Act, may 
be modified as follows : — 

Article 8.—Rent of immovable property such as land may be recovered 
in the small cause court. 
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The small cause court may be authorised to try suits for setting aside 
its orders of attachment or otherwise as regards movable pro¬ 
perty. 

Suite to contest awards filed in small cause courts may be tried by 
small cause courts. 

Articles 20, 24 and 26 may be dropped altogether. 

Article 34 may be deleted. 

Article 35 (2) (j) may be dropped. 

(Part ii) suits involving immovable property should not be tried by 
the small cause court. 

In mortgage suits and partnership suits, sometimes intricate questions 
of law and fact are involved. That the valuation of such suits is low, is no 
justification for denying to litigants the right of a regular trial on issues 
of law and fact, instead of the summary disposal, which would be meted out 
in the heated atmosphere of a small cause court. 

16. (o) Summary procedure as contemplated by section 128 (2) (/), Civil 
Procedure Code, should not be introduced in the lower courts, as the 
illiterate litigants in the mofussil will not be able to abide by the same. 

( b) We need not answer ( b) which refers to Bengal and Bihar. 

17. We are against investing sub-registrars with jurisdiction over any 
class of civil suits, as they are not expected to have any legal knowledge to 
try contested suits. 

18. We do not think that, at present, the right to appeal is granted in too 
many cases and we are not for curtailing to any extent the existing right 
of apj>eal. 

The right of appeal is a salutary check upon subordinate judicial officers. 

19. We are not in a position to give an opinion either way in the case of 
High Court L. P. appeals. 

20. We do not think that any frivolous second appeals are filed. If any, 
provisions of Order 41, Rule li. are resorted to, and they are mercilessly 
weeded out before notice. 

The right of second appeal exists only on questions of law, and whatever 
be the value of the property, it is neeessury that the law should be rightly 
applied. In suits relating to immovable property second appeals should be 
allowed as a rule. 

21. Deposit of the decretal amount is absolutely unnecessary. Preferring 
a second appeal does not operate as a stay of execution. In the case of 
money decrees, ordinarily stay is allowed only on the appellant furnishing 
security and on terms with regard to interest. In these circumstances, com¬ 
pelling the appellant to deposit the decretal amount will, in effect, deny 
the right of second appeal to a large class of people. 

The endeavours of the Civil Justice Committee should be not to reduce 
the volume of litigation, by scaring away litigants and by shutting them out, 
but to keep the portals of the temple of justice always wide open, and to 
make adequate provision for entertaining all suits and all necessary appeals 
and suggest means for their speedy and proper disposal. 

22. The power given under Order 41. Rule 11, is not only duly exercised 
but is rather too strictly used. 

23. It will be quite harsh to require the deposit of the decretal amount 
before a revision petition under section 25 of Provincial Small Cause Courts 
Act can be presented, for reasons already stated in answer to question 21. 

The suggestion contemplated in part 2 of the question cannot be accepted. 

24. In suits in which summons for final disposal is to issue, the plaintiff 
should be required to file, along with the plaint, affidavits as regards the 
proof of his claim and all documents. It should also be made incumbent 
upon him to serve the summons on the defendant ten duys before the date 
fixed for hearing. 
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The defendant also should pu£ in necessary affidavits in support of his 
contentions and all the documents. 

Both the parties should supply the other side with copies of the 
affidavits three days before the date of the hearing. 

25. It should be provided that plaintiff shall after the date of first hearing 
has been fixed by the court (which it should do within 8 days) deliver or 
tender a copy of the plaint and the copies of the affidavits, etc., if any, 
filed by him along with the plaint, personally to the party who is intended 
to be bound by it or any adult member of his family or through registered 
post. 

If the plaintiff satisfies the court that he is unable to get the service 
of the summons or notice effected as above, he may then apply for service 
by an officer of the court. The officer in cases of non-servioe should inform 
the party or his pleader immediately. 

The court should provide for a special clerk whose duty will be to give 
intimation of non-service to the parties or their pleaders, to enable them 
to take further steps in the matter at once. 

26. We agree when it is said that the nature of Indian actions is 
different from the claims common in England, and Indian actions are so 
varied, that it will serve no useful purpose to institute any comparison 
between English pleadings and Indian pleadings. 

The forms given in the Civil Procedure Code are generally adhered to, 
whenever possible and useful. 

It is not necessary that any penalty should be attached in case of non- 
observance of these forms. 

27. The provisions of Orders VII and VIII are not neglected. 

28. The first part of the question has been largely dealt with in our 
answer to question 25; we answer the second part in the negative, as the 
village officials are often partisans of one party or another. 

29. The suggestion contained in the question is both unnecessary and" 
impracticable. 

30. The suggestion put forward is acceptable and is therefore worth while 
to be given effect to. 

31. No suggestion can possibly be made. The judge should, if he thinks 
necessary, have recourse to Order X and examine the parties in order to 
understand better the facts of the case and the real points at issue. 

32. Examination of parties should be limited to the purpose for which 
it is intended. 

The provisions as regards discovery and admission of documents are neg- . 
lected to some extent, due partly to carelessness or neglect of the parties, 
and partly because a particular day is not generally fixed by the court for 
this purpose. 

If a day is fixed, it will make parties vigilant and thus it will save time. 

There is also remedy under Order 12, rule 12. 

33. It is submitted that the present practice is more satisfactory. The 
suggested practice would lead to manufacture of false evidence on both sides, 
each side having got the advantage of knowing the weakness of the other. 

34. Before regular work is commenced, the court should ascertain which of 
the suits fixed for hearing that day are likely to be heard that day; the’ 
witnesses in such suits should be asked to wait; other suits, not likely to be 
taken up, should be adjourned and witnesses should be given a re-attendance 
order for the adjourned dates. 

35. On the quantity of oral evidence to be let in, nobody can prescribe an> 
standard. Any such standard seems undesirable. Citing and examining 
witnesses is the right of parties and the courts should not interfere with 
it It is rarely that very many witnesses are examined to prove nothing. 
Vakils are as specially interested as the court or anybody else in seeing 
that more time is not taken than what is absolutely necessary. 



36. Ordinarily, proof by affidavits in simple matters is encouraged, but 
the deponents must be produced when necessary for cross-examination. We 
do not approve of the suggestion as regards pre-payment of costs. 

8V. To fix a time limit for the examination and cross-examination of 
witnesses, if left in the discretion of the trial court, is likely to cause great 
hardship. 

38. Summary procedure should not be introduced for the reasons stated 
in our answer to question 16. 

39. The principle of representative suits is already wide enough and to 
extend it to cases of Hindu Law would complicate matters. If it is applied to 
Mitakshara families, it is apprehended, it will go against the basic principles 
of Hindu Law. 

This question belongs not to the law of procedure but to substantive 
law. We do not think it proper to introduce sweeping changes in the sub¬ 
stantive law in the guise of improving the law of procedure. 

40. We are against throwing such a duty on legal representatives. The 
present practice is the best suited for the purpose. 

41. The remedy proposed is impracticable on the ground of cost and the 
delay that may be caused in the inquiry as to who is a fit person. 

42. We are of opinion that undue advantage is not taken of the practice 
of granting ex parte, injunctions and orders. The granting of the same is 
entirely in the discretion of the court, and it is always open to a party 
aggrieved thereby to apply the court to set it aside. 

43. It is hard to imagine that any scheme could be framed to limit the 
length of judgments, and to see that the judges do not exceed such a limit. 

44. As far as experience goes, points of law going to the root of the claim 
cr defence are mostly disposed of at the beginning of the trial. 

45. Dates for original and adjourned hearings are generally fixed by the 
court. 

46. Pleaders are generally consulted by the courts in ascertaining approxi¬ 
mately the time required for examination of witnesses and for arguments. 

47. We answer the first part in the negative. The present procedure is 
working satisfactorily. The powers given to commissioners at present are 
sufficient. 

48. No departure should be made from the present practice. Ordinarily, 
applications for adjournments are not frivolous and are based on some good 
cause. Affidavits therefore are not necessary to support them. As regards 
costs, the present practice should be followed. 

49. As far as experience goes, suits once commenced are tried continuously 
from day to day. 

50. We are not in a position to givo our opinion one way or the other. 

51. It is not necessary to give special expedition to commercial suits in the 
subordinate courts, as we have very few commercial suits in the mofussil. 

52. Notice to show cause why execution should not be proceeded with, 
notice of transfer of decree, notice of payment and warrant for attachment 
of property should all be issued together and for one date. 

Time for proclamation should be reduced to 30 days, as in the case of 
confirmation of sale. 

53. Section 21, Civil Procedure Code, cannot be made applicable to execu¬ 
tion proceedings. 

54. We see no objection to invest the executing courts, to which a decree 
has been transferred for execution, with powers which the court that passed 
tb© deoee has, as to adding of legal representatives and of recognition of 
assignments, but not those of transfers for execution. 

65. We do not see any necessity for changing section 47, as special provi¬ 
sions for 6uch a stranger purchaser have been made in Order 21, rules 97 
and 98- 



56. It would be hard to reduce the period from 12 years to 6 years. We 
do not think the present period is responsible for any delay. It is not 
desirable to put restrictions in the way of litigants with the view of securing 
speedy disposal of judicial work. 

We have to repeat the above with respect to clause (6) of the question. 
It is but just that a person who has got a decree must have his decree 
satisfied. In this country, where appalling conditions of poverty, ignorance 
and illiteracy prevail, the harsh rule of requiring vigilance every year 
would work havoc. 

We are of opinion that the starting point for the purposes of limitation 
should be altered from the date of the last application to the date of the 
last order on that application. 

The suggestion put forward in the concluding portion of the question is 
useful and may be carried out. 

57. We are of opinion that section 57 should be allowed to stand as it is. 

58. In the present state of education in the country, and knowing as we 
do that most of the clients have no business habits and that in very many 
villages, post offices and registered banks are accessible, if at all, with great 
difficulty, we feel that the amendment suggested would cause great hardship 
and innocent persons would be put to unnecessary suffering. 

59. There seems to be no objection in allowing the transferee of a decree 
to conduct the execution of the same, on filing an affidavit by the transferor 
as to the fact of the transfer. The affidavit would be prima facie evidence of 
the transfer. 

The second proviso to Rule 16 of Order 21 must remain on the principle 
of contribution to the liability to pay the decretal amount. 

60. There is no objection to the deletion of Order 21, Rule 21, altogether. 

61. Notice under (a) of Rule 22, Order 21, may be dispensed with. 

Notice under Order 21, Rule 22, cannot be made part of the notice of 

execution, as such a notice is not issued on our side, nor is it provided for 
by Civil Procedure Code. 

62. A provision depriving the (feci ition of the court to order interim stay 
will work great hardship. No change in the rule is desirable. 

63. Special notices in different stages are luxuries. All other notice* 
except the one for attachment should be dispensed with, both on the ground 
of costs and delay. 

64. It is not necessary to supply the judgment-debtor with a copy of the 
proclamation of sale. Writs of attachment and sale proclamation should not 
issue simultaneously, because there is every chance of an application being 
made to raise the attachment. 

Notice of execution petition should not be served on the pleader wbe 
appeared for the judgment-debtor in the suit, because a pleader cases to 
be a pleader in the suit the moment the decree is passed. 

65. The system of execution of arrest warrants by village officials should 
not be introduced, because they are partisans of this party or that, and 
consequently it would cause injustice and great harm. 

66. The remedies suggested in the question seem to have been proposed 
with a view to give a guaranteed clear title to purchasers in court-auction 
of properties sold in execution of a mortgage decree. We see no reason why 
the courts should be so solicitous in this case, when they cannot give any 
such guarantee of title in respect of other sales. 

The suggestions themselves are such, which, if given effect to, will cause 
confusion and delay. 

(ay Requiring the plaintiff m a petty simple mortgage suit to file an 
encumbrance certificate is preposterous. 



266 


(6) Making the persons whose names appear in such a certificate or 
their legal representatives, parties to such a suit, would lead to 
multifariousness (suits of various natures included in one suit) 
which again would lead to different sorts of appeals, arising from 
the same suit. 

Dismissal of suit for non-joinder is absolutely unsound and unthink¬ 
able. 

(c) The suggestion that, at the instance of a third or fourth puisne 
mortgagee, all prior mortgagees should be settled and paid off, 
whether the mortgagor and the mortgagee desire it or not, is 
an undue interference, without any warrant, by the civil courts 
with the ordinary rights of citizens. 

(</) It would he unwise to make the puisne and prior encumbrancers 
lose their security. 

<e) Too much time is not frequently granted in preliminary decrees in 
mortgage suits for payment. 6 months’ time granted at present 
is quite appropriate and necessary. 

In simple mortgage suits, there is no necessity for a final decree or a 
separate personal decree. The original decree should embody the personal 
decree also. 

In conclusion we submit that the suggestions put forth throughout the 
question are not desirable. The present provisions of Order 34 give sufficient 
option to the mortgagor and the mortgagee to have, if they choose, all the 
matters adjudicated upon. 

67. Orders to stay execution proceedings, made by the appellate court, 
are not frequently obtained, and consequently no delay is caused thereby in 
their disposal. The very fact that an apeal is preferred against the judg¬ 
ment of the lower Court is enough to support the statement that applica¬ 
tions under Order 41, Rules 5 and 6 are made on sufficient grounds. More¬ 
over, in the judgment of the lower Court, if it is a money decree, further 
interest is ordinarily granted; if it is a decree about immovable property, 
mesne profits are granted. The appellate Court again takes security, before 
ordering stay of execution, from the party asking for it. 

68. We think that provisions on the lines suggested should fee inserted, 
but the condition of deposit is not necessary. Provision should be made for 
security, but the rule should not be very rigid but elastic enough to meet 
every case. 

69. The present law as to insolvency does stand in the way of the decree- 
holder from getting the fruits of the decree speedily, as the execution is 
delayed. There is no delay in the disposal of insolvency petitions, nor in the 
realisation of assets by receivers. 

We have at present insolvency petitions tried by the subordinate courts in 
our province and therefore no devolution of this jurisdiction from the district 
court is necessary. 

70. Execution proceedings are not delayed by absconding judgment- 
debtors. The present provisions for arrest and attachment before judgment 
are quite sufficient. In these days, except in exceptional cases, decree-holders 
are not over-anxious to arrest absconding judgment-debtors. They are quite 
content to realise what they can by the sale of the judgment-debtor’s 
property. 

71. No provision of the Law of Evidence operates to protract trials unduly. 

72. The clause regarding the attestation of a mortgage deed by at least 
two witnesses should be deleted from section 59 of the “ Transfer of Property 
Act.” The necessity of proving a mortgage deed by examining an attesting 
witness will then disappear; the party producing it may prove its execution 
by any other evidence. 

73. We quite agree that the strictness of the rule regarding the reception 
of secondary evidence may be relaxed to a certain extent. The court may 
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permit the giving of secondary evidence by consent of parties. This coarse 
is likely to save the time of the court as well as expense to the litigants. 

74. Section 20 of the Limitation Act, as regards acknowledgment of claims 
by payment of interest as such, and part payment in the handwriting of the 
debtor, should be altogether dropped, and a new general section should be 
substituted in its place, to the effect that any payment towards the satisfac¬ 
tion of the original claim by the debtor should extend the period of 
limitation. 

In article 148 the period allowed for redemption should be reduced to 
12 years in the place of 60 years, and the article made co-extensive with article 
144. 

Article 149 should be dropped altogether. In article 146 the period 
should be reduoed to 12 years in lieu of 30 years. 

In article 147 the period should be reduced to 12 years. 

In articles 122 and 133 the period should be reduced to 3 years, and in 
articles 125, 126, 128, and 129 it may be reduced to 6 years. 

75. No change in the substantive law should be attempted as it will 
not tend to the speedy trial of the suits, etc. 

76. Partitions of immovable property, if reduced to writing, should be 
evidenced by registered documents only. 

77. We have no objection to a provision requiring compulsory registration 
of all contractual partnerships, but we suggest very limited fees should be 
charged therefor. 

78. The doctrine of part performance does negative the provisions of the 
Transfer of Property Act; still we suggest it should be allowed scope in this 
country. The High Court of Bombay has clearly allowed it, in 23 B. L. R., 
page 506, at page 509, following the decision of the Privy Council in 17 B. L. 
Reporter, page 426. There is no difference between the English and the 
Indian law on this point. 

79. The requirement of a registered document as evidence of discharge is 
quite necessary. On a search being made in the registrar’s office, we often 
find successive documents evidencing various transactions, but we are unable 
to say which of these transactions are subsisting at a particular time, and 
which have been discharged, and if discharged, how. In our opinion, registra¬ 
tion of discharge at a uniform fee of rupee one would be really useful. 

80. We do not at all approve of the suggestion in this question as it will 
cause great hardship. 

81. It is too late in the day to attempt to root out the practice of benami 
transactions. It is a practice of a very long standing and has been repeatedly 
recognised by the Privy Council. 

As regards the latter part of the question we suggest that transactions 
referred to in it never occur. 

82. We cannot follow what is meant by frivolous suits. Suits generally 
are not frivolous, but are sometimes false and vexatious; and in such casas 
remedies have been provided for, in section 35A of Civil Procedure Code. 

83. The clause relating to attestation of mortgage bonds by at least two 
witnesses should be deleted from section 59 of the Transfer of Property Act. 
We see no justification why any difference should be made between mortgage 
deeds on the one hand, and sale deeds and leases of equal value on the 
other. 

84. The specific rules of English law as regards maintenance and cham¬ 
perty have not been adopted in British India. We are guided by the prin¬ 
ciples of those rules as part of the law of “ justice, equity and good con¬ 
science.” 

85. It is not desirable to refer the whole case itself, whatever its nature, 
to referees. The present practice of appointing commissioners from amongst 
the legal practitioners and other duly qualified persons is found to work 
well. No other alternative seems to be necessary. 
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86. Multiplication of law reports in no way interferes with speedy justice. 
We are of opinion that the six series of the various High Courts, as we get 
at present, should be printed and published in one book. 

87. There is hardly anything to codify except the law of torts and personal 
law (Hindu and Muhammadan law); the latter two are very difficult to be- 
codified. Codification causes the law to lose its elasticity and creates more 
intricacies. 


Mr. BOMMAWP PEST AN# MESSMAN, Representative of the 
Poona Bar Association, called and examined on 
Thursday, the 21st August 1924. 

Mr. Gxtpte .—You are practising in Poona in the district court. 

.4. Yes. 

Q. You have made certain suggestions with regard to service of summons. 

.4. Yes, in answer to questions Nos. !), 24 and 25. 

Q. Now, there is a suggestion that the plaintiff should get the summons 
served through the pleader’s clerk and that he must be provided for costs. 
What do you mean by that? 

A. Our idea is that instead of serving the summons through the process 
server or through registered post it would be better if the plaintiff’s pleader 
is permitted to serve through his clerk with the plaintiff. That will require 
the incurring of special cost9 and that must be provided for in the costs of 
the suit. Suppose the plaintiff wins, the defendant must pay. 

Q. That will depend on the result of the litigation. 

A. In the present civil circular no costs of this kind are provided for. 
So, we cannot get them. 

Q. You mean that they should be included in the bill of costs? 

.4. Yes. 

Dr. DeSouza .-—Did you consider what proof would there be of service in 
such cases, if service of process is made in the way you suggest ? 

.4. There will be the affidavit of the clerk and the affidavit of the plaintiff. 

Q. Do you consider that the affidavit of the pleader’s clerk will be suffi¬ 
cient? 

.4. I think so. 

Q. W T hat check would there be in the case of suppression of service or 
fraudulent service, on the part of the pleader’s clerk? 

A. His being made to give an affidavit is a thing which must prevent 
him from committing any fraud. He will have to be punished, if anything 
is found out, under the Penal Code. 

Q. In what way would it be quicker than service through the process 
server ? 

A. Service through process server is not as satisfactory as it should be. 
When a plaintiff is to get his costs he will certainly try to serve the summons 
as early as possible. The process server has got such a lot of work which 
prevents him many'a times from attending to it all at once. 

Q. Have you not got a regular system of beats in Poona by which a process 
server has to visit a beat at least once a week. 

A. Yes. 

Q. Would it not be possible to have quick service of processes if there is 
a better and proper supervision over the process servers instead of bringing 
in a new machinery? 

A. I think my suggestion will rather make the service speedier than- 
the ordinary present way of sending through the process server. 

(/’. W’ould it be equally reliable? 
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A. I think so. 

<?• That will ensure the pleader’s clerks to be of «i recognised status. At 
present he has no status at all. 

A. In my district we have got a register of pleader’s clerks which if kept 
in the district court. Nobody can act as clerk unless his name is enrolled 
in the registers. We have got that system in Poona. He is a sort of mail 
who has been recognised as my clerk by the court. Nobody besides that 
■man can write any petition er application on my behalf or on my client’s 
behalf. 

Q. Can you rely on the affidavit of your clerk and guarantee the cor¬ 
rectness of the affidavit? 

A. Yes. 

Mr. Gupte. — Q. Does every pleader keep a clerk? 

A. Yes, mostly. That depends upon the practice. Some have got one 
and some two. The new initiates have not got any for the present. 

Q. Would it not be better to have the summons served by the pleader’s 
clerk with the assistance of village officials? 

.4. So far as my experience goes the village officers are the partisan* 
cf one faction or other in the village and we generally find it very difficult 
to have the processes served through them. If you agree to my proposal, 
then the clerk must go. 

Q. I want to combine your suggestion by sending the clerk along with 
the process server or some independent village official. 

4. In many villages there are factions and there will he too many 
■obstacles in the way of serving the process. The village official himself will 
put obstacles in the way if the man to be served belongs to his party. 

Q. That will not be if your clerk goes with the process server. 

.4. Yes. Then, the village official will have to act properly when there 
are two independent men to swear against him. 

Dr. DeSouza .—Then you will have to get extra clerks for this purpose. 

4. Yes. This cannot he carried on with the present establishment. 

Q. You want the costs of the employment of this extra clerk to be paid 
by the other party. 

4. Yes. He may have to go by rail or by cart or motor. Whatever 
■conveyance charges and batta, i.e., maintenance charges, are incurred 
-should be paid. 

Q. Each process may cost about Rs. 10 to be served. 

4. It may be so and it shoula be paid. 

Q. What do you think if the postal and village officials are combined 
-together for service of process? 

4. As regards postal service, in my experience on the first day the suit 
is posted, the postal acknowledgment receipts do not turn up. They come 
a day or two after the date fixed. When they come it is found that the 
summons is not served and the suit has again to be postponed. In this 
way time is wasted. 

Mr. Gupte. — Q. Will that difficulty not be solved if the defendant is 
■called upon to enter an appearance? 

4. That is, I think, done in the Bombay High Court, but that kind of 
service is not prevailing in my district. 

Q. There is a suggestion which I think you will approve of. If the defen¬ 
dant is called upon to state whether he wants to defend or not by entering 
an appearance after three or four days after service of the summons, and 
as soon as he enters an appearance, if he is asked to give his registered 
address do you think that the whole difficulty will be removed and that 
will be a very good solution of this problem? Would you adopt that sug¬ 
gestion ? 
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A. I cannot follow how you can get the registered addresses of all the 
litigants. 

Q. No. That is not the idea. The idea is that in the first summons the 
defendant should be asked whether he wants to defend or not, and if he wants 
to defend himself, then he must enter an appearance within say six or seven 
days after the receipt of the summons, and when he enters an appearance, it 
should be made obligatory on him to give his registered address to the court. 
If that is done then further notices will be issued to him on that address. 

A. Yes, you can do that. 

Q, Do you follow me? As soon as he enters an appearance and gives 
his address, then the further notices can he sent to him on that address. 
He can be asked to file his W'ritten statement on such and such a date and 
the date of hearing can be fixed thereafter. Would that solve the difficulty? 
Then there will be no difficulty with regard to adjournments or other diffi¬ 
culties which you have alluded to just now. 

A. I think that will do. But the difficulty will be that a majority 
of them represent themselves by pleaders. 

Q. In that case he will give the pleader’s address, and throughout the 
pendency of the suit notices will be issued at that address. 

A. We have that in Poona. Once a pleader appears on the other side 
then all the notices for discovery, inspection or for admission of documents, 
etc., are given to him and not to the party. 

Chairman. —Supposing, on the other hand, there is a notice of appeal, 

I take it, it is usually served on the client and not on the pleader who 
appeared in the previous suit, or if there is a notice in execution then it will 
not be served upon the pleader who was conducting the case before execution. 
We cannot compel him to give the address of the pleader; let him give his 
address if he wants to. 

.4. Yes. But supposing be goes away from the place of which he has 
given address to the court, then what will be done by the court? 

Q. It will be his duty to inform the court of any change in his address. 
It should be made obligatory upon him to keep the court informed of all 
changes in his address. 

.4. If you make that obligatory, I think that will serve well. 

(J. We cannot compel him to employ or engage the same man in 
•xecution ? 

A. No. 

Q. The only idea is to have the man say what his address is and that 
he will keep it up-to-date. Is there any hardship in it? 

A. I do not think. 

Q. Will you now just go back to the point you were talking of. I mean 
about acknowledgment due coming late. Why does it come late? Is that 
because the thing is not sent out in time or is it that the postal authorities 
do not return the summons in time after service? 

A. I think both the causes are there. Sometimes summonses are 
not sent out in time and sometimes they are not returned in time. My 
complaint is if a summons is served to-day, why the postal authorities 
should keep the acknowledgment due for ten days? This delay in returning 
it creates great trouble and we cannot know exactly whether the man has 
been served or not. 

Q. I suppose it must be a bad office management? 

.4. Yes, that complaint has been made several times. 

Q. What is your opinion about postal peons? Do you think that they 
are corrupt, a had lot or fairly honest? 

A. I cannot make a general statement like that. Everywhere there are 
black sheep. 

<■). Do you think that postal peons make false statements, i.e., they could 
not find the defendant and so could not serve the notice on him ? 
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A. I would say they can be tempted to do like that. 

Q. You mean they are amenable to small gratifications ? 

A. Yes. 

Q. Where is the chief trouble, is it in the service on the defendant, i.e., 
the defendant bribes the man and he makes a false report or the plaintiff 
bribes him in order to snatch an ex parte decree? 

A. The trouble is with regard to the defendant bribing the man. May 
I suggest something about this? 

Q. Yes. 

.4. There should be a form of affidavit printed on the cover of the process 
that such and such a man has served the notice and he should swear before 
the postmaster and the postmaster should then sign it. I think that will 
remove this difficulty. 

Mr. Gupte .—You suggest that a special clerk should be appointed in 
each court to give intimation of non-service of summonses. 

A. The difficulty is this. Papers remain with the sheristadar or the 
clerk of the court or his assistant and the sheristadar always sits with the 
judge for taking down depositions and other things and it is very difficult 
to get intimation unless the sheristadar is present because his subordinates 
will never show us the papers unless there is some responsible person present. 
If you appoint a special man to do this work, then he will issue notices to 
the pleaders that such and such a man has not been served and the summons 
has been returned unserved. Then we can apply for more time and try to 
get a fresh notice. At present we get this information only on the date 
when the case is going to be put before the court. 

Chairman. — Q. Do they not put that on a notice board stating that 
such and such summonses have been returned unserved P 

A. No. 

Q. They do not do anything of the sort? 

A. No, until the date of hearing we don’t know what happened to a 
particular summons. 

Mr. Gupte. — Q. Do they not put on the notice board a notice saying that 
so many summonses have been served? 

A. No. 

Q. Would it not meet your suggestion if lists are put up every dayP 

A. Yes, if they are put every day on the notice board we shall be able 
to see them daily. 

Chairman .—That will be more convenient. 

A. Certainly. 

Mr. Gupte .—If you put it in that form the court shall arrange to put up 
the lists on the notice board. 

A. That will require a special man. About 60—60 summonses are returned 
daily unserved. 

Chairman. — Q. I see you say that a copy, under the signature of the 
pleader, of documents should be supplied to the other side. It is very 
difficult in mofussil courts where neither the judge nor the parties have 
properly readable copies of the material. Would you like to see that 
improved? Do you think that it ought to be the business of the pleader 
to supply the court with copies to work upon ? 

A. That means expense. Our idea is to supply the copies together with 
the pleadings. Kindly read my answer to question No. 24. 

“ In suits in which summons for final disposal is to issue, the plaintiff 
should be required to file along with the plaint, affidavits as regards the 
proof of his claim and all documents. It should also be made incumbent 
upon him to serve the summons on the defendant, ten days before the date 
fixed for hearing.” 
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Our idea is to place on the file the copies together with the pleadings. 
Suppose I file a suit to-morrow on a bond—a simple mortgage bond—or 
a promissory note, then what 1 would do is to present the plaint together 
with two or three copies of the promissory note, affidavit of the man, etc., 
and all these things I would serve upon the defendant so that if he wishes 
to file his written statement he may come prepared with the written state¬ 
ment and any affidavit which he wishes to make as regards the document 
which is in suit. 

Mr. Gupte. — Q. But will this not disclose the evidence of one party to 
the other ? 

4. I am speaking about the documents only and not about other things. 
The writer and the witnesses, etc., should be summoned afterwards. 

Q. This procedure will affect the costs. Would you reserve this affidavit 
after the defendant makes liis mind to defend or not? 

.4. It will be a small cost but it will save time. 

Q. At the same time will it not enable the defendant to modify his 
■defence ? 

4. This will only be about the execution of the documents. If it be in 
a. contested Buit the affidavit will rather be a dangerous thing. 

Q. I will now come to question about the recruitment of the judges. 
Are there Bar Associations throughout the Presidency in every districtP 

4. I am not aware of it. 

Q. You suggest that selection should be made by the Bar Associations. 

A. Yes, because 1 think where there is a Bar Association—small or large— 
it will work as a check upon the pleaders who are members of the Bar. 

Q. Would you not consider it more desirable if the district judges should 
have a hand in the matter? 

4. Subordinate courts are often far away from the District Judge and 
those who are practising in these subordinate courts have a very little 
chance of coming into contact with the district judge unless the district 
judge goes there for inspection. 

Q. I will now refer to questions 12 and 13. In your district is the 
time of the district judge wholly occupied with court work or administrative 
work ? 

4. He has to go out for inspection of the subordinate courts. 

Chairman. — Q. How long does he take to go through his office work— 
•chamber work? 

4. About half an hour or an hour at the most. 

Mr. Gupte. — Q. Is he fully occupied with the court work for the rest of 
the day? 

4. Yes, so far as I know. There are many land reference cases pending 
in Poona for the last five years or so. 

Chairman. —Are they being dealt with? 

4. Yes, they are dealt with in groups. 

Q. They don’t take five years or so? 

4. No, they usually take 8 to 12 months. They come in time. 

Mr. Gupte. — Q. What about the state of appeals in your district? Are 
the appeals disposed of within reasonable time? 

4. Yes. We have got two assistants and one of them is taking up 
appeals. We are now doing 1923 appeals. 

Q. You object to the introduction of summary procedure. Do you not 
think that in places of importance, like Poona, where there is advance of 
commerce now, the introduction of summary procedure with reasonable safe¬ 
guards will be desirable in the interest of the commercial community? 

4. We have got very few commercial suits, and to have summary pro¬ 
cedure, provided in Order 37, will surely work hardship in Poona. 
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Q. Take for instance the banks in Poona? 

A. We have got only two or three banks doing very little business. i'he 
best bank is the Imperial Bank. 

Q. What about suits on negotiable instruments and promissory notes? 

.4. The difficulty is, what are the safeguards? If you want security for 
the whole amount you will be withholding justice from the poor people. 

Chairman. —But the man has got no defence. The point of the summary 
procedure is that the plaintiff shall not be delayed if he has really no defence. 
If the defendant swears to some amount, well and good, but if he cannot 
swear, then the whole burden of proof is upon him. It is done in all the 
High Courts, and it has been done in England for years and years. 

A. If there be no defence the court passes the decree at once. If there 
be any shadow of defence then the court gives the defendant only one 
adjournment and finishes up the case, and it is disposed of within three 
or four months of its institution. 

Q. Why should the man have four months if he has only a shadow of 
defence? 

A. If it is seen the court never gives them an opportunity and it 
passes the decree at once. 

Mr. Gupte. — Q. In the High Court a man suing on a promissory note 
gets a decree within three or four months. Why does it take more in the 
Poona courts? 

.4. I would like to know the safeguards. If it is found that there is no 
defence the court passes the decree immediately. 

Chairman. —If a man signs a promissory note he cannot dispute his- 
signature. The man is in business and executes a promissory note and 
afterwards he says that he cannot find the money. 

A. He has to pay one day or the other. My experience goes to show 
that it is difficult to get security from the clients. My country is not 
very flourishing, there is no trade, and commercial cases are very few. 

T)r. DeSouza. — 0. You have several banks? 

A. There are three banks and if there is any bank worth mentioning 
from the business point of view it is the Imperial Bank. 

Q. Do you not get many cases from the banks? 

A. Banks are very rarely clients there. 

Mr. Gupte. —As regards appeals you say that power under Order XLI,. 
rule 11, is freely exercised in your district. 

A. I should say that it is rigidly exercised. In fact out of 100 nearly 
75 or 80 appeals are put under Order XLI, rule 11, for admission and if the 
court holds that there is nothing in the appeal it is weeded out. 

Chairman. — Q. What percentage of those posted for admission under 
Order XLI, rule 11, are ultimately rejected summarily? 

A. I cannot give the figures, but they are not many. 

Q. At any rate they do their best to prevent even first appeals? 

A. The first appeals are not admitted by way of right. 

Dr. DeSouza. — Q. Since this system is somewhat preculiar to Bombay 
—I find that the district courts generally exercise this power—will you explain 
to the Committee the system which is followed by the district courts in 
fixing appeals under Order XLI, rule 11. What sort of appeals are selected 
for admission under that section, and how are they classified? 

A. Generally the presiding judge goes through the memorandum of appeal 
and he decides whether it should be admitted for hearing under Order XLI, 
r.A* 11. 

Well of course it is not the presiding judge because he has no time. 

A. When we present urgent appeals, the judge looks through them. 

Q. What sort of appeals are fixed under Order XLI, rule 11? 
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.4. Those relating to bonds and mortgage deeds. 

Q. Those where the question is whether the bond is proved or not, suits on 
mortgage deeds and suits against orders in execution proceedings, and any 
other class that you can remember? 

.4. I do not practise there myself. These are what I know. 

Q. What happens in those appeals which are fixed under Order XLI, rule 
11—the record is sent for? 

A. Yes, immediately. 

Q. And then the pleader is heard? 

A. Yes. 

Q. In some provinces it was urged that it really takes the judge’s time twice 
over to hear the same matter over again, if he admits the appeal. 

A. That depends upon how matters are placed before the judge, and the 
calibre of the judge. Sometime he may immediately change his mind, 
after hearing the arguments of the pleader, and think that it is worth while 
admitting, and sometime, when he is not satisfied, he goes on tickling the 
matter before admission. 

Q. Some judges consider it against first principles to dismiss summarily 
the first appeal which is not only on question of law but also on question of 
facts. They seem to think that the court of appeal should always give a 
chance to the respondent before coming to a decision. Have you found that 
in exercise of jurisdiction under Order XLI, rule 11, there is really any 
cause for saying that proper care has not been exercised and that justice 
has not been done? 

A. I have not heard of that. 

Q. Is not that the complaint of the Poona Bar? 

A. I do not think so. There is no complaint that any appeal has been 
dismissed without giving a proper hearing or satisfaction. 

Mr. Oupte. — Q. Are the provisions of the Civil Procedure Code as regards 
discovery and inspection followed in your district? 

A. They are not mostly followed. If a special date is appointed by the 
judges for that, that could be very easily followed. 

Chairman. — Q. Special date for what? 

A. Suppose the issues are framed. Then the question of discovery or 
admission of documents should come up. In my court when there are 
many exhibits, such a date is fixed. If it is done as a general rule, the 
matter would be more simplified. 

Q. You would fix another date in order that if anybody wants to make an 
application for discovery, he will have an opportunity to do that. 

A. Yes. 

Mr. Oupte. — Q. Would it not be more convenient if the pleader for the 
plaintiff should be made to apply to the judge as soon as the written state¬ 
ment is filed? In that case it will not be necessary to fix a date for that 
purpose in every case. 

A. That is not generally done. If a date is fixed he will be made to do 
it. 

Q. Here in the High Court after the written statement is filed, the order 
for discovery or inspection is made. The plaintiff’s pleader applies to the 
attorney and you make an affidavit. Of course that can be done without the 
order of the court. In cases where they would not do it, then you have to 
present an application to the judge in chambers to call on the other side 
to do an act which has not been done. If you adopt a procedure similar to 
that as soon as the pleadings are complete, the pleaders can call on the other 
side to make their affidavit of documents and ask for inspection. If that ie 
not done, then you may go to court. 
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A. That' is not the present practice prevailing in Poona. If you want 
to introduce this practice there, I think it is necessary to adopt my procedure 
for some time so as to make the clients vigilant about these rights. 

Dr. DeSouza. — Q. Do you think the parties in the mofussil will willingly 
disclose their documents at that stage or is there a tendency to keep back 
the documents as long as the law allows them? 

A. In some cases it does happen. It all depends upon the rule made by 
the presiding judge. Some judges make it a rule that all the documents 
must be filed before the issues are framed. Others even take it at a late 
stage. Perhaps there may be a registered copy of the documents. Such 
documents alone are permitted at a late stage. The others as a rule are not 
permitted. 

Q. Now, the plaintiff should produce all his documents with his plaint 
under Order VII, rules 14 and 16, and the defendant should produce all his 
documents along with the written statement. When once these documents 
are produced you are aware that a great deal of time has to be spent at 
the trial in proving these documents merely formally. Some of them may 
be admitted and yet the law requires them to be formally proved. Can 
you not stop that sort of procedure and curtail the amount of evidence 
by insisting that each side should serve a notice on the other side under 
Order XII, rule 12, to admit such documents as he is prepared to admit so 
that the uncontested documents may at least be admitted and evidence 
to that extent curtailed. 

.4. That procedure is adopted in many cases. 

Q. Is that adopted now ? 

.4. Yes. About execution of documents each side admits on notice given 
by the other side. Sometimes notice is given and sometimes the court 
itself fixes a date for admission of documents. 

Q. You would be in favour of a more general application. Now some 
judges do that and some judges don’t do that. 

.4. In my experience it is generally done. 

Chairman. — Q. Is great care taken in your part of the world as regards 
settlement of issues? 

.4. Yes. 

Q. At that time does the judge go into the pleadings and try to see 
that the suggested issues do really arise and try to keep them down to the 
real points? 

A. Yes. 

Dr. DeSouza. — Q. Is it not a fact that the pleaders put in the draft issues 
and that the judge generally accepts them? 

A. Y’es. But, if he thinks the issues suggested by either side are not 
properly framed, then he calls upon them on the day of fixing the issues 
to explain why such and such an issue was framed in such and such a manner. 

Q. Have you got a special date for the settlement of issues? Issues are 
not settled in each suit as it comes on, but a special date is fixed for them? 

A. No, one day is not appointed for the settlement of issues in all the cases. 
It depends upon the stage of the suit. The court does not fix the whole day 
for the settlement of issues. When the proper stage eomos then the pleaders 
arc called upon and the court goes through the pleadings. If the court 
finds them all well and good, it signs, but if there is any difference with 
regard to the frame of issues, or the burden of proof is wrongly thrown, then 
the court calls upon the pleaders and settles the issues itself. 

Q. How long after the settlement of issues does the trial take place? 

A. It takes a little time and there are reasons for it. Generally four or 
fivo weeks’ time is given, but on the date fixed there may bo old cases and 
this civ have to wait its own turn. 
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Chairman. — Q. How many cases are posted for hearing on one day? I 
mean how many cases are fixed on which the parties are supposed to be 
ready with their witnesses? 

A. Generally 20 to 40 cases are fixed for one date and the list contains all 
kinds of things, i.e., issues, summonses and so on. About four or five con¬ 
tested cases are fixed on one day. 

Q. Does it not mean that the man who is at the bottom of the list of 
live contested cases has got the least chance of being taken up on that day? 
Considering this he does not bring his witnesses and goes on doing like 
this for four or five times. Docs not that happen often? 

A. It does happen sometimes. 

Q. Is not that a matter which the judges should stop by taking a little 
more trouble in posting cases? 

A. The file is very heavy and it is very difficult to know whether the 
case will be taken up immediately on that date. 

Q. When you cannot hear a case, say, for two months, where is the 
necessity or what is the advantage in giving intervening dates and making 
the parties come with their witnesses every time? 

A. There is no advantage in it. 

Mr. Justice. Stuart. — Q. Why cannot a man fix a date on which he is 
going to hear a suit instead of fixing dates on which he knows he will not 
be able to hear it? 

A. We have received circulars and six weeks’ intervals have been fixed 
for adjournments. 

Q. When you fix a date in a contested case, for dissolution of partnership, 
how many years will it take to get a decision ? 

A. If it is hotly contested, it will take nearly two years. 

Q. I find that a much simpler case in the subordinate judge’s court at 
Poona has taken nearly two and a half years. The case was on a promissory 
note. Execution was admitted and receipt of consideration was denied. It 
was filed in April 1915 and was decided in November 1917. It was a very 
simple case and had it been a difficult case it would have taken more than 
2 1 . years. Is that not so? 

.4. At that time, so far as 1 remember, there was one original sub-judge 
and he had one assistant, but now there is one original sub-judge and four 
assistants and they are doing work more quickly than it was being done 
before. This case might have been an exceptional case. 

Q. How long after a case is filed is the first witness likely to be heard? 

A. It will not take years. It depends upon the turn of the case. 

Q. How long does it ordinarily take? 

A. Ordinarily it takes about a year. 

■ Q. Then what object is there in fixing so many intervening dates? 

No reply. 

Dr. DeSouza .—Surely they have got the system of sine, die list. If there 
is a prospective list, there is no need of putting the cases on the hearing list. 
11 v point is, why should there be such a thing as this? You say contested 
cases are fixed for a certain date and the witnesses are told to be present 
on that date, and yet you say the judge knows he has no chance of reaching 
that case. 

4 On the morning when he comes to court, he takes up the statement 
which has been prepared for the day and then sees whether the case can be 
taken or not. 

Q But why should not the judge exercise a little foresight in fixing 
cases? Do you not think that he cannot take up five contested cases on 
one day? 

A. Out of these five cases, two may be cases on promissory notes and 
one other case may be very simple. 
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th'dr being taken up? 

.4. Because his hands are tied. 

Q. Who ties his hands? 

4. Civil circulars because they say that when you adjourn a case, you 
should not adjourn it for longer than six weeks. When cases are taken up 
from the sine die list dates are given in order, but when once they are on 
the board and for some reaso* or other they are postponed once or twice, 
then there comes the difficulty. 

Mr. Justice Stuart. — Q. When a case comes on for evidence, is it the rule 
in Poona to hear it from day to day or hear a little evidence on one day, 
adjourn it for two months and hear a little more on the next day? 

4. The general rule is to hear it from day to day. 

Q. This promissory note case was instituted on the 11th April 1915, some 
evidence was taken on the 31st August 1915, some evidence was taken in 
1916 and some evidence was taken in 1917; on the 16th October 1917 one 
more witness was examined and on the 15th October another witness was 
examined. Now was that case an exception? 

4. I think so. 

Q. I have got another case. This was a case in the court of the 
Additional Subordinate Judge at Poona. I have made some notes as to 
when the evidence was taken in this case. This case was instituted on the 
14th April 1913 and was decided on the 15th October 1917. Some witnesses 
in the case were heard on the 25th June 1915, some on the 27th June 1916, 
some on the 29th March 1917, some on the 30th March 1917 and some more 
on the 8th, 9th and 11th June 1917. The rest of the evidence was heard 
on the 16th July 1917 and the decision was given on 15th October 1917. Do 
1 understand you to say that this sort of thing has now come to an end in 
Poona? 

4. These are exceptions. 

Q. Do you think that the work is done better now? 

4. Yes, because we have got many assistants now. 

Mr. Gupte. — Q. About the execution proceedings are they done in reason¬ 
able time? Do the litigants get the fruits of their litigation in due course of 
time ? 

4. May I know the meaning of the fruits of litigation? 

Q. After the decree-holder puts in his application how long does it usually 
take? 

A. That depends upon the circumstances. 

Q. Take the money decrees. How long does it take to get process issued 
by the court after the -application is made? 

4. No unnatural delay. About a month is taken. 

Q. Have you any suggestion to expedite these matters? 

4. We have already suggested something as regards this. We wish 
some notices to be done away with. Notice of attachment must be accom¬ 
panied with previous notices and I think we have made a suggestion to this 
effect. 

Q. You refer to question No. 63? 

4. No, there is another particular point. I refer to question 52. 

“ Notice to show cause why execution should not be proceeded with, notice 
of transfer of decree, notice of payment and warrant for attachment of 
property should all be issued together and for one date.” 

This takes three stages. 

Q. At present they take three stages? 

A. Yes. 
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Q. As regards question 38 you suggest that the adjustment should not he 
recorded by the sub-registrars. What is your objection for adopting that 
course? 

A. That requires expense. A suh-registrar would not certify unless he is 
paid something. If you fix a nominal fee it will do well, and if it be a 
regular fee it will be heavy. 

Q. What objection have you against the registered banks? 

A. We have made an objection to the effect that they are not available 
in the Poona district. 

Q. They may not be available in your district but where they are don’t 
you think that that would be a safeguard? 

A. We have given our answer in the negative only on the ground of 
costs. 

Q. You think it would be better if the sub-registrars are given this duty 
on payment of a nominal fee? 

A. Yes, four annas or eight annas will do. If it is done it will be a good 
thing. 

Chairman. — Q. As regards the proclamation you say there is no need for 
a copy of proclamation of sale and for its going to the debtor. 

A. No, it is not done. 

Q. What is done in your part about the fixing of valuation of the property? 

A. The nazic or some responsible officer who keeps all the money, etc., 
goes there or sometimes sends an experienced bailiff. He makes inquiries 
from the people in the vicinity and asks them to settle or fix the price of the 
property and then he writes the opinion arrived at and this is called 

Panchnama. Then this Panchnama is considered as a sort of standard as to 

the value of the property. 

Q. The court gets that as a sort of report and acts according to that 
report. 

A. Yes, he does not go himself to the spot. 

Q. Do you know of any case in which the plaintiff says so much and 

the judgment-debtor says so much ? 

A. I don’t know. 

Q. Do you know that this question creates a lot of trouble? One feels 
much difficulty in calling a lot of conflicting evidence. Do you think you get 
cases like that ? 

A. Not many, very very few. 

Q. But that part of the thing works well in your district? 

A. Because consensus of opinion of neighbours is taken and that is the 
proper guide in a way. 

Q. You think that it is very well. Have you ever thought over the 
question of second appeals in this High Court? 

A. No. I have no experience because I do not practise there. 

Q. What I mean is this. You may get very important consequences 
attaching to litigation which may be valued for the purpose of jurisdiction 
at quite a low figure, say Rs. 500. An appeal may be valued Rs. 500 or 
less and yet there may be an important point. Therefore it does not 
seem to be practicable to take the valuation figure, and what we do at present 
is that we allow all appeals on points of law, whatever their value, and 
then we try to get rid of worst of them, under Order XLI, rule 11, and a 
tremendous number is thrown out under that. While it does a certain 
amount of hardship to the court, it does not hurt the respondent because 
he is not put to any more expenses. If you look up the appeals that are 
admitted under Order XLI, rule 11, and what proportion of these are ulti¬ 
mately thrown out, have you any idea how many come to nothing in the 
end ? 

A. I have no idea. 
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Q- If you take 25 per cent, as a figure which will cover cases where 
the decree of the court below is reversed or the suit is remanded, or where 
there is any kind of modification, you will take the representative figure. 
The court hears a hundred cases for the third time in order to correct 26. 
Do you not think that probably rather stricter scrutiny than is possible 
under Order XLI, rule 11, might be given to these second appeals, so many 
of which come to nothing? Do you think, perhapB, that instead of letting 
in anything because there is what is called an arguable point of law, the 
burden should be on the other side and that the man should have the right 
of second appeal on points of law by leave and by satisfying the judge of the 
High Court that the case requires a third hearing? In the interests of 
justice do you think that it will be too hard on the litigants? Do you not 
think that it will be rather fair to the respondent? 

A. It will work hardship. I think Order XLI, rule 11, is a sufficient safe¬ 
guard because unless the presiding judge thinks that it is worth admitting, 
he would not admit it. 

Q. Order XLI, rule 11, sets no standard? 

.4. It is left to the discretion of the presiding judge. . 

Q. Yes, but what I am suggesting is that if you look up the figures, you 
find that too many cases seem to result in hardship to the respondents. 
It is difficult to throw out an appeal under Order XLI, rule 11, if there 
is a point of law, even if the judge below may be correct. Do you think 
that Order XLI, rule 11, is good enough in principle, but it does not give a 
high enough and a definite enough standard? What I would like to do is 
something that I can fairly do for these 75 respondents. There may be a 
case worth only a couple of hundred rupees and though there may be no 
point of importance in it, yet it is brought to the central court of the 
province and fought out for the third time, apart from altogether taking 
three years to settle. I notice that your association says that they do not 
like any curtailment of the right of appeal and perhaps you would like to 
consider this point? 

A. Yes. I cannot give any opinion because I have not thought over the 
matter. 


Mr. F. W. ALLISON, I.C.S., District Judge, Ahmednagar. 

Written statement. 

1. Original suits in district courts are, as a rule, very few. I should say 
at the most 3 or 4 a year on an average in an ordinary district court. These 
are generally suits to which Government is a party, and are usually import¬ 
ant and complicated. It is impossible to lay down any general average 
period, which might be regarded as satisfactory for their disposal. 

As to regular appeals, I should consider that in all conditions which 
exist, an average period of 8 or 9 months for all contested appeals would be 
quite satisfactory. The actual average in my court for the last 6 years 
has been 10 months and 13 days. 

Miscellaneous appeals against orders should take a shorter time, say, on 
an average 4 or 5 months. 

I take it that district munsifs’ courts are the same as the subordinate 
courts as they exist in this Presidency. Here again I should be satisfied 
with an average of 8 months for suits on title or rent, and 6 or 6 months 
for money suits, say, an average of 7 months for all contested suits. 

Under the Deccan Agriculturists’ Relief Act there are no small cause 
courts in the Deccan districts proper. I know very little personally of their 
working in other districts, and any opinion I could give would be merely 
founded on statistical tables, and would be of no particular value. 



280 


1 am unable to suggest as reasonable any average period for the disposal 
of applications in execution. The period naturally differs greatly accord¬ 
ing as the applications relate to movable or immovable property, and what 
is more important, a majority of the darkhasts filed are, and are meant to 
be, infructuous. These are filed simply for the purpose of keeping the 
decrees alive. 

2 and 3. The average duration of civil appeals and of original suits in 
most cases exceeds by far the periods I have suggested for reasons to which 
I will refer later on. I give the average figures for the last 5 years for my 
district showing the duration of contested civil appeals in the district court, 
and of contested suits in the subordinate courts: — 

District court contested appeals average 10 months, 13 days. 

Subordinate courts; contested suits: — 

First class court, Nagar, 13 months. 

Sangamner court, 5 months, 3 days. 

Shevgaon court, 8 months. 

Nevasa court, 10 months. 

Rahuri court, 6 months, 23 days. 

Kopargaon court, 8 months, 3 days. 

Karjat court, 8 months, 25 days. 

Jamkhed court, 9 months, 27 days. 

Parner court, 7 months, 23 days. 

The figures from most of the districts in this Presidency compare un¬ 
favourably with these. The reason'is that in this district there are very 
nearly as many subordinate judges as a reasonable observer would consider 
sufficient to deal efficiently and promptly with all the work, which comes 
before the courts. 

T would say at once that in my opinion nearly the whole of the delay in 
civil judicial work in this Presidency arises from two causes outside the 
scope of this Committee. 

First, there are not nearly enough judges. The figures of one or two 
of the subordinate courts in my district as shown in the last paragraph indi 
cate that an energetic subordinate judge, provided that he is not over¬ 
worked, can even under present conditions dispose of his suits in a per¬ 
fectly reasonable time. 

The second cause is the state of the mind of the litigating public and of 
the pleaders. I say nothing about the Presidency-towns, but as regards the 
mofnssil courts of which 1 know anything, I say confidently that public- 
opinion in general does not, in fact, consider that there is at present any 
inordinate delay at all in the disposal of judicial work. I think that liti¬ 
gants in general, whatever their prospects of success or the reverse, prefer 
that the disposal of their cases should be postponed, and in the same way 
most pleaders, in my opinion, are indifferent as to whether their suits are- 
delayed or not. 

For these reasons, I respectfully submit that while a very few of the 
suggestions made are practically worth considering, I am not enthusiastic 
about any of them. 

As it might possibly be of some use to the Committee, I have given my 
opinion on many of the suggestions made. I have done so after consulting 
the experienced subordinate judges in my district and also the registrar of 
this court. , 

If Government will Appoint enough judges any pressing need for the 
suggested changes will disappear. If Government will not do this, the- 
suggested changes will not noticeably affect the arrears in the courts. I 
have a wide personal knowledge of the subordinate judges in this Presidency 
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obtained during the o years in which I was registrar of the High Court, 
and in my opinion, as a class, they are a hard-working body of men, who 
conscientiously do as much work as they can. The amount of work they 
can do is limited, and very few of the suggestions made will save actual 
time in courts. If then some cases are expedited, others, which might 
have been heard instead, will have to stand over. 

With all respect, T submit my opinion that if Government wish to do 
away with the excessive delay, which does exist in most districts, the only 
remedy worth taking seriously is the appointment of more judges. 

I make one suggestion here, which, in my opinion, is of real value. I 
would supply a shorthand writer to every first class subordinate judge and 
to every second class subordinate judge, who has served as such for 5 years. 
During the last 3 or 4 years shorthand writers have been supplied to the 
district judges, and every district judge will agree that this has considerably 
increased the amount of work that he can deal with. Writing judgments 
laboriously by hand takes up not only the time, but also the physical energy 
of a judge, and this is unnecessary when shorthand writers can now be so 
•easily obtained. 

I will here offer a few remarks about bailiffs, in whose hands is, in prac¬ 
tice, most of the actual work of execution and most of the work of serving 
processes. These bailiffs in each court work under the superintendence of 
a clerk called the nazir, nnd of course under the orders of the subordinate 
judge. In former years they were very badly paid, and there was no attempt 
at local supervision or checking of their work. Not unnaturally they were 
corrupt and it was possible and usual for a defendant or a judgment-debtor 
by giving a small bribe to avoid service of summons or to bring about late 
execution. In the same way a plaintiff or decree-holder by giving a similar 
bribe could obtain what he wanted, and often got the work done in his case 
and if the process was not served it was not difficult to induce the bailiff 
to swear that it has been served. Also, the bailiffs themselves were lazy and 
would often pretend that they had gone to distant villages to perform their 
duties, whereas really they had not gone there at all. The net result was 
enormous delay in judicial work, because processes had not been served, and 
delay equally scandalous in execution matters. 

Several measures were devised to improve this state of things. After a 
very long period of years the proposal to increase the pay of the bailiffs was 
at last carried into effect a few months ago. Bailiffs are now reasonably well 
paid and have fair prospects of promotion. It would be possible to obtain 
men of a higher class and high character, and in this way a considerable im¬ 
provement may be looked forward to very shortly. 

The nazirs in subordinate courts, as a rule, were not able to exercise any 
effective supervision over the bailiffs, because they were simply promoted 
clerks and did not understand the bailiffs’ work, and had neither the know¬ 
ledge nor the desire to exercise an efficient supervision. One valuable rule 
was that these nazirs should tour for ten days every month and check the 
work which the bailiffs had been doing in the villages. Another and perhaps 
more important arrangement was that the deputy nazir of the district 
court should also work as inspector of bailiffs and tour in the district 
for a part of his time with the special object of checking the bailiffs’ work. 
The deputy nazir is a senior officer who generally holds the appointment for 
a long time and as soon as he gained the requisite experience he was able to 
exercise a fairly efficient supervision and the fact that this officer might at 
any time go to any particular village and find out any default of a bailiff 
was itself a salutary spur to all the bailiffs. 

The result of these two arrangements was a marked improvement in the 
general work of the bailiffs, and these continued till 1918. In that year owing 
to financial stringency, the deputy nazir of the district court was ordered 
not to tour for the special purpose of inspecting the bailiffs’ work. Later, for 
the same reason the tours of nazirs of subordinate courts were stopped, and 
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finally from motives of economy Government have abolished the separate 
posts of nazirs in all linked courts. The natural result is that in the last 
few years there has been a very marked deterioration in the bailiffs’ work 
For instance, in this district, during the last two years, only 66 per cent, of 
processes issued have been returned served. Of course there are other contri¬ 
butory causes, as, for instance, the migration of the agricultural population 
during years of scarcity, but there can be no doubt that the principal reason 
is that at present there is practically no local supervision over the bailiffs’ 
work at all. 

The subordinate judge fails to exercise any real supervision, because he 
ordinarily gives all his attention to his purely judicial work thinking that 
his advancement and reputation depends on how he performs that work. A 
district judge can do some good in this respect by discussing the records of 
the bailiffs’ work in detail with the subordinate judge at the time of inspec¬ 
tion. and by impressing it on the subordinate judge that it is an important 
part of his duty to give more personal attention to the work of the bailiffs. 
When subordinate judges realize that the interest they take in this work will 
influence the opinion which the district judge forms of them, it may be ex¬ 
pected that they will display the increased influence. 

What is really needed, however, is renewed and increased local supervision. 

I think it false economy to do away with the tour of the deputy nazir of the 
district court, and I think it would pay in the end to have a special officer of 
the status of the deputy nazir to spend his whole time in touring through 
the district checking the bailiffs’ work, and actually supervising the execution 
proceedings. 

4. I do not think any alteration necessary. There is no connection 
between the method of recruitment and the delay complained of. 

6. At present subordinate judges are ordinarily selected from graduates in 
law who have practised as pleaders in a civil court for at least three years. 
After selection they remain on probation for two years, and very often during 
that period are appointed joint subordinate judges, and so have at hand an 
experienced judge, whom they can consult for advice or assistance when 
necessary. In my opinion, it would be a good thing if a probationer were 
made to sit constantly with the first class subordinate judge for six months to 
watch the disposal of his work, and to make notes on the same for his 
approval. In this way he would best acquire a practical knowledge of the 
procedure of the courts, and of the wav in which suits should be disposed of. 

6. Not at all in this Presidency, at any rate in recent years. 

7. I do not think it is possible to fix a standard of efficiency of a judicial 
officer on the basis of the outturn of work done by him. It mainly depends 
on the state of the file, the nature of the proceedings, and on the habits and 
customs of the people—which conditions will naturally vary in different courts. 
An experienced district judge can form a fair opinion of how efficient a 
subordinate judge is. No other test is of any real value. 

8. Concentration of many courts is possible only at district towns, where 
of course there are also several magisterial courts. In practice, work suffers 
very little from this cause in the district court which has the first claim on a 
pleader’s attendance. AVith regard to the other courts it is largely a matter 
of foresight and arrangement. If a particular pleader is not present there 
is usually some other work which can be taken up. 

9. I do not think any change is needed—at any rate so far as this district 
is concerned. 

10. I do not think this is necessary. 

11. I do not think this is necessary. 

12. (a) In the average district court the miscellaneous applications which 
take up most time are those under the Guardian and AA'ards Act. I would 
transfer all these to the subordinate courts (unless perhaps if the estate were 
worth more than Rs. 10,000). Subordinate judges are quite competent to 
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decide these matters, especially in view of their greater intimacy with local 
conditions. The administration of estates of which the deputy nazir might be 
appointed guardian would remain with the district court. 

(b) The appointment of gazetted officers as registrars of district courts was 
a great relief to district judges as the registrars were empowered to dispose 
of, or prepare for the orders of the judge, many details of administration. 
These registrars have been abolished, excepting in my own court, on account 
of financial stringency. I hope they will soon be re-appointed. 

13. Probate, succession certificate and land acquisition proceedings are 
very important and I would prefer to leave them with the district court. 1 
think public opinion would prefer this. 

I would suggest in this connection that suits on behalf of and against Gov¬ 
ernment should be made over to subordinate judges for trial. In all presi¬ 
dencies except Bombay such suits are tried by subordinate judges. 

A bill was recently introduced in the local Council but was rejected though 
not from opposition to the principle involved. 

14. There are at present 22 village munsifs in the district with powers 
under section 35 of the Deccan Agriculturists’ Relief Act. They try suits for 
the recovery of money alleged to be due to plaintiff when the amount does 
not exceed Rs. 10, and when all the defendants are residing within the area 
of the village munsif’s place. With regard to such suits they have exclusive 
jurisdiction. 

The total number of suits filed during the last 10 years is 11,771 or an 
average of 1.177 per year. There has been a marked decline since 1916. Last 
year the number was only 783. I think the decline is largely due to high 
prices and the decreased value of money which makes claims of under Rs. 10 
less frequent. 

In the rules framed, by Government for the guidance of village munsifs 
under Bection 37 of the Deccan Agriculturists’ Relief Act a village inunsif is 
required by rule 5 to fix a convenient day for trial of a suit within 7 days from 
date of its institution. In other rules also, promptness in the disposal of 
the proceedings is enjoined. In view of this, and also from the simplicity of 
the procedure and village conditions, and the fact that defendants must all 
he residents of the same place, there is generally no undue delay. The dis¬ 
trict judge examines the daftan s of all village munsifs in the taluka, during 
the inspection of a subordinate court. I have noticed that the suits are 
generally disposed of within a month : occasionally a longer time is taken— 
about two months. 

I would recommend that claims up to rupees 20 or even rupees 25 should 
be brought within the jurisdiction of village munsifs. Then probably the 
pre-war institution would he equalled or even exceeded. 

16. (a) This proposal is not practicable in this district so long as sections 7 
and 12 of the Deccan Agriculturists’ Relief Act remain in force. I do not 
think the proposal suitable for agricultural districts. 

18. The standard of subordinate judges has been raised very considerably 
in the last few years: but I would not curtail the right to appeal at present. 

I do not think it is abused to any material extent. 

22, In my opinion, yes. 

24. I would make the following suggestions: — 

fa) No proof of a registered document need be asked for, unless the 
execution thereof is specifically denied. In most of the cases 
parties allege that they have knowledge of the execution of the 
document. In such cases proof need not be called for. Registra¬ 
tion should be treated as sufficient proof. This will obviate the 
necessity of citing witnesses to prove it. There is no doubt 
that such evidence does not take up much time of the court. 
But delay arises sometimes in securing its presence in court. 
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(b) Secondary evidence of registered documents should be admitted as 

a matter of course if there is no other objection to it. (Section 
65 of the Evidence Act should be modified so far.) 

(c) At present an attesting witness must be examined to prove a mort¬ 

gage deed in view of section 68 of the Evidence Act. This 
should be dispensed with unless execution is expressly challenged. 

( d) Courts should have power to award special amount as costs of 

adjournment. An application with a court fee stamp of two 
or eight annas and subsistence allowance to some witnesses are 
not sufficient to prevent a party from asking for an adjournment 
on frivolous grounds. 

I would remark here, though it is scarcely a matter of procedure, that in 
the past much delay was caused by subordinate judges allowing adjournments 
without reasonable grounds. Experience shows a considerable improvement 
in this respect within the last few years. This is largely due to the edu¬ 
cational effect of an efficient inspection of each court by the district judge. 
Now-a-days it is the rule at such inspections to test a considerable number 
of instances in which adjournment has been allowed, and if necessary to ask 
for a personal explanation from the subordinate judge on the spot. A dis¬ 
trict judge can do a good deal in this way to impress on a subordinate judge 
his duty in this regard: and if in appeal he finally supports the subordinate 
judge who has refused an adjournment unless very good grounds for inter¬ 
ference are shown, delays from this cause will diminish very greatly. 

25. I am not in favour of this proposal, at any rate in agricultural dis¬ 
tricts. In times of famine or w’hen there is a great demand for labour, an 
agriculturist often leaves his bouse without any idea of avoiding service, for 
months together. If he leaves his family behind they probably could not or 
would not send on the notice to him. If the notice was fixed to his house, 
he would never know' of it. The Code provides a sufficient remedy if the 
court is satisfied that he is wilfully evading service. 

26. The forms of plaints given in Civil Procedure Code are generally 
adhered to at any rate in substance. Where this is not done, the proper 
course would be to call upon the plaintiff to amend the plaint within a time 
to he fixed by the court and in default to reject it. An appropriate clause to 
this effect may be added to rule 11 of Order VII of the Civil Procedure Code. 

27. All the provisions of Orders VII and VIII of the Civil Procedure Code 
are generally followed in the courts in this district. The exceptions are 
Buies 14 and 15 of Order VII which are not always strictly observed. Such 
cases are noticed from time to time hut are becoming fewer. 

28. I am personally against the use of postal agency for service. It is 
doubtful whether in cases where the packets containing the summonses or 
notices are returned as “refused by the addressees” it would be safe to 
accept the service as good. 

I would not entrust the service of process to the village officials who, as 
experience shows, have ordinarily no sympathy towards the civil courts. If 
at all they are entrusted with this work the subordinate judges must be in¬ 
vested with disciplinary powers over them, and this I think is not practicable. 

29. I am not in favour of this proposal either, at any rate outside district 
headquarter towns. In the ordinary Deccan village there is no guarantee 
that an addressee will receive a letter and an endorsement that it has been 
refused and returned would not convince me that the addressee had ever seen 
the letter. 

31. I think that the Civil Procedure Code coupled with the Evidence Act 
gives sufficient instructions in abstract form in the matter of framing issues. 
So far as I know there have been very few cases indeed in which the appellate 
courts had to remand cases to the lower courts on the ground of the issues 
having been wrongly framed. 
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32. I find that subordinate judges vary with regard to the use of 
Order X. Some rarely act on it, others observe it \frhen the pleadings are not 
clear. An improvement in this respect may be looked for as the result of 
court inspections. 

The provisions of Orders XI and XII are very seldom used and this is due 
to want of diligence on the part of parties and their pleaders. They think 
they will be able to get what they desire at the time of hearing the evidence. 
The use of these provisions ought to be of great help. It has been suggested 
that some penalty should be laid down. For instance a party should not be 
allowed to ask the opponent to produce documents or account books at the 
time of hearing and should not be allowed to refer to them, if it had been 
possible for them to apply for inspection and if they did not avail themselves 
of it. As regards admissions, courts have even now power to throw the cost 
of proving a document on the party relying upon it,, if the court finds that 
this result could have been secured by a motion for admitting. But in dis¬ 
posing of the suit finally, courts are apt to lose sight of such points. 

33. The proposal is not a new one and there is something to be said for it. 
Some of my subordinate judges are in favour of it. 1 personally am againBt 
the proposal because if parties are examined in full at first, the danger is that 
their case will be disclosed to the other side to their manifest disadvantage, 
and this danger is perhaps greater in India than in other countries where 
the moral standard of witnesses is perhaps higher. 

34. The practice in the subordinate courts in this connection, which is 
based on rule 61 (pages 20 and 21) of Chapter I of the Manual of Bombay High 
Court Circulars, is that the witness concerned is, at the instance of the party 
who has cited him, served with an order for re-attendance. This question, 
therefore, does not arise in this Presidency. 

35. In these courts the parties in some cases are found to cite a large 
number of witnesses; but in the course of hearing, they generally actually 
take up only a select few out of them. The evidence actually recorded is not 
ns A rule markedly unnecessary or avoidable. 

To control the citation and examination of an unnecessarily large num¬ 
ber of witnesses, the only course open to the court, in my opinion, is not to 
allow to the successful party the costs of such of the witnesses as in the 
opinion of the court were either superfluous or did not prove anything. 

36. A provision that oral evidence need not be recorded in such cases, 
except where the court desires it, will serve the purpose. 

37. I am entirely in favour of this proposal though it is not perhaps so 
necessary in civil as in criminal cases. If a judge is strong and capable, he 
can generally check unnecessary examination and cross-examination by a 
few well chosen words: but some judges are not strong enough or are perhaps 
too diffident to do this. I think a judge should have behind him the power to 
fix a time limit. 

38. I would not extend the application of Order XXXVTT to the ordinary 
mofnssil district. So long as the Deccan Agriculturists’ Relief Act exists, com¬ 
paratively few suits would be affected 

39. I would accept an alteration in the law providing that a proceeding 
by or against a father should always be treated as binding on his undivided 
sons: and the same rule should be extended to the case of managers of a 
joint Hindu family. They should be clothed with the power to represent the 
joint family in all matters: and the impleading of other members of the 
joint family should not lie insisted upon. If a manager or a father in a joint 
Hindu family acts contrary to the interests of the other members of the 
family, the latter should have their remedy against the father or manager, 
but not against strangers, who have dealt with the .father or the manager. 
Where coparceners of a joint Hindu family put forward one of them as their 
representative or manager or where they expressly or impliedly consent to 
his attending to the affairs of the family, transactions entered into by snob 
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* person should be held binding on the other coparceners. The principle 
underlying section 41 of the Transfer of Property Act is the same: and 1 fail 
to see why it should not be applied to them. Once this principle is established! 
I do not think there will be any serious difficulty later on. 

The case of Muhammadans and co-owners stands on a different footing and 
I would not extend the principle to them. 

40. I do not think this to be practicable. 

41. In this district, it is only in very rare cases that some delay is caused 
in appointing guardians ad litem. 

The suggestion made in the second paragraph of the question might be 
adopted. 

42. My experience and that of my subordinate judges is that undue advant¬ 
age is practically never taken. 

43. It must be admitted that in many cases subordinate judges do write 
unnecessarily long judgments, especially in the earlier years of their service. 
The only remedy is for the district judge to point out this fault to the sub¬ 
ordinate judge in person : or perhaps in an extreme case to refer to it in a 
judgment in appeal. I think that a subordinate judge will usually try to 
correct that fault if it is pointed out to him. 

44. The practice is, if the points of law going to the root of the claim or 
defence involved in any case are quite free from doubt and are covered by 
direct authorities, to dispose of them first. But if there is reason to think that 
such points are debatable and not quite free from doubt, it is usual to dispose 
of those points simultaneously with other questions of facts with a view to 
avoid a possible remand by the appellate court if that court were to hold a 
different view on the points of law, as laid down by the High Court in 6 Bom. 
L. R., page 926. 

45. I encourage and advise my subordinate judges to look to these matters 
themselves. I think, however, that is often left to the sheristadar in prac¬ 
tice. So far as I know, this does not imply any extra delay in disposal. 

47. In these courts it is only in rare cases that witnesses are examined on 
commission. I am prepared to accept the last suggestion. 

48. I do not think that affidavits are likely to achieve the object con¬ 
templated. Now-a-days, affidavits and even oaths or solemn affirmations are 
treated by the persons concerned as merely formal matters; they never attach 
any solemnity to them. 

Written applications for adjournment are as a rule put in when they are 
asked for after issues are raised. But a stamp of 2 or 8 annas and subsistence 
allowance to a few witnesses are not, 1 think, sufficiently deterrent; courts 
should be empowered to allow special costs in such cases. 

49. When suits are once commenced they are ordinarily taken up day by 
day, or at very short intervals, when actually necessary. 

54. I am entirely in favour of this suggestion. 

•55. My subordinate judges do not think this proposal would help 
materially. 

56. (a) I think this is one of the most useful of the suggestions made. 
My own opinion which agrees with that of the experienced subordinate judges 
I have consulted is that Article 182 should be abolished altogether. It serves 
no useful purpose at all. In a very large number of cases the decree-holder 
puts in a darkhast and when notice is ordered to issue simply fails to pay the 
process fee. The darkhast is then disposed of, but the decree is kept alive. 

I would cut down the period given in section 48 of the Civil Procedure 
Code to six years. I do not think this would cause any particular hardship 
to decree-holders in general. This would only happen if a judgment-debtor 
between the sixth and twelfth year came into possession of fresh property 
or resumed possession of property which he had successfully concealed from 
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the knowledge of the decree-holder. The chief cause for the enormous num¬ 
ber of infructuous darkhasts at present is that decree-holders knowing that 
they are allowed twelve years do not take the trouble to proceed seriously. 
This is probably more largely responsible for the general delay in the exe¬ 
cution of decrees than all the other causes of delay which could be mentioned 
put together. 

The immediate effect of this suggestion if adopted would be to make decree 
holders more vigilant, to reduce very largely the number of infructuous 
darkhasts and to that extent to afford relief to the judge and (what is by 
no means unimportant) to his establishment. 

57. Under section 66 as it stands at present the real purchaser as plaintiff 
is estopped from saying as against the ostensible court purchaser that the 
later was merely a henamidar for him : but the section does not prevent the 
real purchaser as defendant from setting up that plea as his defence in a suit 
brought by the ostensible purchaser against him. It is illogical that a man 
should be allowed to say as a defendant what he is prevented from saying 
as a plaintiff, and I would agree that the bar under section 66 should be 
extended to real purchasers as defendants. I see no justification for setting 
up such a bar against a third person. In an ordinary district the number of 
suits affected by the suggestion would be very small. 

68. I am not generally in favour of the proposed change, because it 
would operate as a hardship on ignorant agriculturists, who make repayments 
mostly in kind; and the proposed change will make such repayments im¬ 
practicable. So far as I am able to ascertain, false pleas of repayments are 
put forward very rarely. I have no objection to the proposal, which has some 
merit, provided that agriculturists are excluded from its operation. 

59. Notice to a transferor can conveniently be dispensed with, and may 
occasionally save time, although a notice to the judgment-debtor will be 
necessary in any case. 

The second proviso to rule 16 of Order XXI is the logical consequence of 
the principle that the liability of the judgment-debtors is joint and several. 
I do not think this proviso should be deleted or modified. 

60. I think that the provisions of Order XXI, rule 21, should be retained. 
The powers conferred under the rule are discretionary and will not he used 
arbitrarily by the courts. 

61. (a) and ( b ) If any repayments are made, it is for the judgment-debtors 
to allege and prove them. But they will have no opportunity to prove them 
and allege them, if such notices are dispensed with. My opinion is that a 
notice under rule 22 should he retained. This should necessarily he done if 
Article 182, which prescribes limitation for execution applications, is repealed. 

62. The proposal would affect the discretionary powers of the court, which 
is not desirable. 

The following clause may be added to paragraph (2): — 

and subject to such conditions as the court may deem fit to impose.” 

63. If a judgment-debtor appears in response to a notice under Order 21, 
rule 22, he may be examined there and then with regard to the existence 
of any encumbrances over the property and with regard to the other parti¬ 
culars required for sale proclamation: and no further notice to him under 
Order 21, rule 66 need be issued. But if he does not appear in response to 
the notice under rule 22, a notice under rule 66 should issue. 

64 It is not necessary to serve the judgment-debtor with a copy of the 
proclamation of sale. The modes prescribed in Order 21, rule 67 (1) for 
the publication of the proclamation of sale are, in my opinion, calculated to 
give sufficient notice to the judgment-debtor about the sale. It happens not 
infrequently that warrants of attachment are returned unexecuted on the 
ground that the property sought to be attached is found to be in the possession 
of third persons or on the ground of obstruction by third persons. In such 
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cases if the writ of attachment and sale proclamation were issued simultaneous¬ 
ly, the latter would be inoperative or would have to be kept in abeyance. 
Further in the interests of the security of titles conveyed by court sales, 
some interval should elapse between the dates of these two writs. During; 
this interval persons having any interest in the property attached would have 
an opportunity to establish their claims under Order 21, rule 58. The deci¬ 
sion of these disputes though not final, would go some way towards giving 
undisputed titles to the auction purchasers. I, therefore, think that writs of 
attachment and sale proclamation should be issued at different stages as at 
present. 

Under the new Pleaders’ Act the pleaders are not bound to appear for 
their clients in execution proceedings unless they are paid fresh fees. Service 
of notice on a pleader would not suffice. 

65. I am against the proposal. Village officers are in no way under the 
control of the courts, and it is not practicable to place them under such 
control. There is no hope that they would do this work satisfactorily. 

66. (a), (6), (c), (c7), ( e ) The present law as to joinder of parties to a 
mortgage suit is embodied in Order XXXIV, rule 1 of the Civil Procedure 
Code. A person who sets up a title to the mortgage property paramount 
to that of the mortgagor and mortgagee is not a necessary party. Similarly 
a prior mortgagee is not a necessary party to a suit brought by a puisne- 
mortgagee for sale or to a suit for redemption of a simple or usufructuary 
mortgage instituted by a mortgagor against his puisne mortgagee. Further 
under the present procedure if a plaintiff in a mortgage suit does not join all 
the necessary parties indicated in rule 1 the court is not entitled to strike 
off the suit for non-joinder, but is bound to deal with the matter is controversy 
so far as regards the rights and interests of the parties actually before it 
(vide Order 1, rule 9), The court has power to add parties suo motu at any 
stage of the suit, but the question of limitation may arise. If a person who 
ought to have been joined is not joined and a decree is passed in the suit, the- 
decree cannot affect his rights, for instance, a decree obtained by a prior 
mortgagee to which a puisne mortgagee was not a party. The sale made- 
in execution of such a decree would not affect the rights of the puisne mort¬ 
gagee to redeem the prior mortgage. The same remark holds good in respect 
of decrees to which prior mortgagees are not parties, for in such cases the sale- 
would of course be subject to the prior encumbrances. 

At present then the court purchaser does not acquire title free from fur¬ 
ther litigation not only so far ns the necessary parties under rule 1 not 
joined are concerned, but also with respect to the persons who claim to hold 
the mortgage property independently of the mortgagor and the mortgagee- 
but who are not necessary parties under the rule in question. 

Tf the mortgaged property is land paying revenue to Government, the 
entries in the record of rights, the production of the extracts from which is 
compulsory in all mortgage suits, give sufficient notice of the rights of all 
persons, as prior or puisne mortgagees or as independent title-holders so far 
as lands are concerned. I would make it necessary that in all mortgage 
suits praying for the sale of land, the plaintiff should be compelled to join 
all persons shown in the record of rights on pain of the dismissal of the suits 
for the non-joinder of any of them. The rights of independent owners should 
be finally determined in such suits. 

But where the mortgage security is other than land I think that the 
present law should continue, because the plaintiff has no reliable source at 
his command to ascertain the equities or rights of third persons with respect 
to such pfbperty. 

In the case of sales held in execution of decrees relating to mortgage 
security consisting of lands arrived at after the disposal of all the points 
referred to above, the suggestions made in clause ( d ) of this question, should 
he adopted. 
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In my opinion no final decree is necessary in a suit to enforce a simple 
mortgage and no fixed time should be allowed as a matter of course. But the 
court should be given discretion to allow time for payment. 

I am also of the opinion that the decree-holders should not he compelled to 
obtain separate personal decrees for the balance of what is due to them remain¬ 
ing over after the security has been exhausted, but that they may be allowed to 
claim the balance simply by filing darkhasts for that purpose. Execution 
should be granted only if they satisfy the court that the security has been 
exhausted. 

67. This happens very rarely in my experience. 

70. In this part of the country much of the execution proceedings are 
subject to the provisions of the Deccan Agriculturists’ Relief Act. In the 
rest I find on enquiry that delay is not often caused by absconding judgment- 
debtors and no special change in the law is necessary. I take it that an 
examination of the privileges conferred by the Deccan Agriculturists’ Relief 
Act is not within the scope of this question. 

73. It does not as a rule require much time to obtain a certified copy. 
The delay is in applying for it, not in getting it after applying. 

I would allow parties by mutual consent to give secondary evidence in 
any form. 

74. The only suggestion I have to make is that the period allowed for 
redemption should be reduced to 30 or even to 20 years. The present period 
is entirely out of propoition to the 12 years in which an owner may lose his 
title by adverse possession. 

75. I have no particular changes to suggest apart from those discussed 
under »tlio several questions. 

70. If agriculturists and other ignorant persons are not inconvenienced 
by having all sales and mortgages registered, there is no reason to think that 
the introduction of this rule will work as a hardship. I am entirely in favour 
of the suggestion. 

77. I do not think there will be serious objection to the compulsory regis¬ 
tration of partnerships. 

78. It is not my experience or that of my subordinate judges. 

I see no objection to the suggestion made. 

79. The suggestion may be adopted only with respect to those original 
documents which are required by law to be registered, but not to those which 
are not compulsorily registrable but which are actually registered. 

80. The suggestion is not practicable in an agricultural district, parti¬ 
cularly since village registration have been abolished. I would accept the 
proposal except as regards agriculturists. 

81. The proposal would probably be effective, but popular opinion would 
be so adverse owing to the immemorial tradition of benami transactions that 
I think it is impracticable. 

82. The new law (the Civil Procedure Amendment Act IX of 1922) recently 
passed with regard to allowing costs by way of compensation for false or vexa¬ 
tious claims or defences should be given a trial before any further action 
is considered. 

I am not in favour of enhancing court fees. 

83. I do not think there is any justification for making a difference 
between mortgage deeds on the one hand and sale deeds, leases, etc., on the 
other, in the matter of attestation. 

86. Not in my experience. Apart from the Indian Law Reports published 
under Act XVIII of 1875, the Bombay Law Reporter is frequently quoted 
in this Presidency. 

The only other reports to which I allow reference, or which are ever referred 
to before me are the Calcutta Weekly INotes and the Madras Law Journal. 

l2 
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87, 1 am entirely in favour of codifying the Hindu Law as soon as possible. 
A Code of Hindu Law on the lines of that published by Dr. Gour would, in 
my opinion, do away with a good deal of uncertainty, and would tend to make 
justice more speedy and economical. 


Mr. F. W. ALLISON, I.C.S., District Judge, Ahmednagar, called 
and examined on Friday, the 22nd August, 1924. 

Dr. DeSouza .—You are at present a district judge at Ahmednagar? 

Mr. Allison. —.4. Yes. 

Q. And before that you served as a registrar of the High Court of Bombay? 

A. Yes, for five years. 

Q. How long have you been the district judge of Ahmednagar? 

A. Since November 1922. 

Q. Ahmednagar is one of those districts which are covered by Deccan 
Agriculturists’ Relief Act? 

A. One of the four original districts. 

Q. The other districts being Poona, Sholapur and Satara? 

A. Yes. 

Q. What is the peculiarity so far as the general procedure is concerned 
of districts covered by the Deccan Agriculturists’ Relief Act? I shajl first 
trcnble you about the jurisdiction with regard to the district court. In 
the first place no subordinate judge in these four districts is invested with 
powers under the Small Cause Court Act? 

A. That is so. 

Q. The result is that all suits brought against the agriculturists in this 
presidency have to be tried in their regular jurisdiction? 

.4. Yes. 

Q. Now, so far as the district of Ahmednagar is concerned, T see you say 
that the duration of suits in the courts of the subordinate judges, of first 
and second class, is reasonable. 

A. That is my considered opinion having regard to the practical circum- 
tances existing at present. 

§. And I think it is also my opinion after seeing the state of things in 
other provinces. The average duration of contested suits in the courts of 
subordinate judges, is about eight to nine months? 

A. That is so. 

Q. That I think is very very reasonable, and I see from the figures that 
the disposals of subordinate judges, first and second class, in the district 
itself, in 1923, is also very reasonable, but I am sorry to find that the 
number of suits pending more than a year, with the first class subordinate 
judge at Ahmednagar, is rather considerable. 

A. There are special circumstances and T can explain if the Committee 
would care to have it. 

Q. I do not want to go into details. 

A. It is due to the personal effect of the first class subordinate judge who 
is unable to do his work. 

Q. Tt is a personal consideration? 

4. Yes. 

Q So far as the district judge is concerned T see that there was no 
original suit either instituted or disposed of in tho year 1923. 

A. That is so. 
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Q. Will you kindly explain to the Committee what is the nature of the 
original litigation that comes before the district judges in this presidency? 

A. Practically suits in which the Secretary of State is either a party or 
a defendant. 

Q. The subordinate judges have no powers to try these suits. You think 
that there is no reason why the suits against the Secretary of State should 
not be filed in the courts of the subordinate judges as is done in all the 
provinces of India except Bombay? 

A. That is my opinion. 

Q. A Bill to that effect was introduced in the local Legislative Council 
two years ago and it was thrown out. Will you explain to the Committee 
why the majority of the Council considered that suits against the Secretary 
of State should not be heard except in the courts of the district judges? 

A. I cannot explain in detail, but it was given in the paper, “ Times of 
India,” that there was no objection to the principle of the Bill. It was to 
the form in which it was presented that the objection was taken, and it is 
not for me to say anything about the temperament of the Council at that 
time. I think that if the Bill be brought forward again in a different form 
it will be accepted. 

Q. They did not object in principle? 

A. No. 

Q. Now I proceed to another point. You suggest certain methods for 
expediting the disposal of work of the subordinate judges in this presidency. 
The first method you suggest is the method that has been suggested to us 
elsewhere, and it is that shorthand writers should be provided to second 
class subordinate judges, after five years’ service, and to all the first class 
subordinate judges and the district judges. For what purpose—for record¬ 
ing evidence or for taking down judgments? 

A. I would like to have them for recording evidence, but I do not think 
that it is practicable. I will certainly have them for taking down judgments. 

Q. Have all the district judges been provided with shorthand writers? 

.4. So far as I know. 

Q. Do you have one at Ahmednagar? 

.4. I have one at present. 

Q. For what purpose do you generally employ him? 

A. For taking down judgments. 

Q. In your court you deliver judgments after hearing the arguments. 

A. Always in sessions cases and very frequently in civil cases—excepting 
cases which involve complicated points. 

4). Do you think that subordinate judges have sufficient training to be 
able to make the use of shorthand writers? To have a shorthand writer is 
one thing and to use a shorthand writer is another thing. 

A. I have no experience because so far subordinate judges have not had 
shorthand writers. But I see no reason why a subordinate judge with five 
years’ experience should not be able to dictate his judgments. 

Q. Have you found all the district judges, who are provided with short¬ 
hand writers, making full use of shorthand writers? I find that some of my 
predecessors and my successor did not make use of the shorthand writer 
provided to them. 

A. I cannot say. In Ahmednagar I have got a shorthand writer and I 
make use of him. 

Q. At what pay can you get a -shorthand writer? 

A. The district judge is allowed to recruit from one of his clerks and to send 
him to Bombay. He gets training for about six months and when he is 
qualified he is given an allowance of rupees thirtv per mensem. 
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Q. That is an excellent method. He gets more than his co-ordinate clerk 
by thirty rupees a month? 

A. That is the present arrangement. 

Q. Of course, if you have to employ a shorthand writer from Bombay you 
have to pay him a great deal more? 

A. You cannot get a competent shorthand writer for less than Rs. 150. 

Q. That system has been lately introduced in this presidency and it is 
a system which will be introduced in other provinces where there are faci¬ 
lities for learning shorthand ? 

A. Yes. 

Chairman. — Q. Are they fairly competent at the end of six months’ train¬ 
ing? Do they manage to take down efficiently? 

.4. They manage to take down but not absolutely correctly. 

Dr. DeSouza. — Q. You make some very useful suggestions about the pro¬ 
cess-servers. We call them here bailiffs. Have you got a central nazarat in 
Ahmednagar or separate nazarats? 

A. The nazir of the district court is generally concerned with the district 
court and every other court has got a nazir. 

Q. The nazir of the 1st class sub-judge’s court is concerned only with the 
sub-judge. 

A. Yes. 

Q. You have not got any small cause court in Ahmednagar. 

A. No. 

Q. How many bailiffs have you attached to the nazir working in the 
'(strict court? 

.4. I think I am right in saying that there are no bailiffs working in the 
district court. 

Q. So that, the nazir in the district court is not in charge of the bailiffs 
and has nothing to do whatever with them. 

.4. Absolutely none. 

Q. All the bailiffs are practically under the nazir of the first class sub¬ 
judge’s court. 

A. Yes, subject to supervision by the deputy nazir. 

Q. What about the processes in the district court which have to be 
served ? 

.4. They are sent to the 1st class sub-judge’s court. 

Q. The returns of service or non-service are sent by the first class court 
to the district court. 

.4. Yes. 

Q. Suppose a process is issued by the first class court of Ahmednagar for 
service in the jurisdiction, let us say, of the court of Navasa or Rahuri. 
Would the bailiff of the first class court go all the way to Navasa or Rahuri 
or would it be transferred to the sub-judges of those districts for service? 

.4. My impression is it will be sent to the court in whose jurisdiction 
the process is to be served. 

Q. So that, there is no waste of man power in the sense that two men 
will go to the same village to serve processes of one or other of the courts. 

A. No. 

Q. Then, I next come on to the pay of the process-serving establishment. 
You rightly say that unless and until the pay of the process-serving estab¬ 
lishment in this province was increased, it would not be possible to get the 
right class of men. Would you give the Committee an idea of the scale of 
pay before the increase and after the increase? 

A. I am sorry I cannot give the detailB. My impression was that the 
bailiffs got Rs. 12 a month. 
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Q. My impression is also the same and it rose to Rs. 20 a month. A* 
present the scale is, I think, from Rs. 25 to Rs. 40. 

A. I think it is more than Rs. 40. It is as much as Rs. 50. It is my 
general impression. 

Chairman. — Q. What we are anxious to hear from you is whether the 
raising of the pay has improved the work of the establishment? 

A. It is too soon to say. I think it will improve the work if there is 
sufficient supervision. 

Q. It will not be a case of requiring a larger amount of illegal gratifica¬ 
tion because he is now a bigger man with more money. 

A. If they are sufficiently paid I think their work will improve. 

l)r. DeSouza. — Q. Do you think by raising the maximum to as much as 
Rs. 50 you will be able to tap another and better class of men than at 
present? Hitherto the bailiff class was more or less a servant class, who, 1 
think, will be more amenable to illegal gratification than the men you may 
be able to tap in the higher scale. Do you think you will be able to tap 
men of higher social strata and with good education? 

A. In the last fortnight I had two applications for the post of bailiff from 
people who were reasonably well educated and who, I think, are persons who 
have passed school final examination. 

Q. Do you think it will be feasible for them to do the work of touring 
and travelling which only the bailiffs now recruited from the low class of 
society are able to do? 

A. I think so. Unless he is physically fit, I won’t appoint him. 

Q. So that, the general trend of your opinion is that by the raising of 
pay you will be able to tap the more educated class and people of higher 
strata in society. 

A. I think so. 

Q. That will enable you to have better work. 

A. Yes. 

<?. Then coming on to the local supervision of the bailiff’s Work, you 
know the system of the nazir and deputy nazir touring round the villages, 
which I first introduced in my district in 1904 and which was then intro¬ 
duced throughout the presidency. Will you kindly give an explanation of 
that system? 

.4. It was to a large extent due to the inspection tours of the High Court 
judges that improved arrangements were made. First of all the nazir of 
the sub-court was sent out a particular village to see whether the pro¬ 
cesses said to have been served were really served. He would make local 
enquiries. His tour will more or less be unpremeditated. The bailiff would 
not know to which village he was going. There is another additional officer, 
the deputy nazir. He is working under two heads. First of all he is in 
charge of the estates administered by the district court under the Guardian 
and Wards Act. His second duty was to be an inspector of bailiffs. In his 
first capacity he has to go all over the district because there are very few 
villages in which he has not got some property to attend to. He also would 
check the work of the bailiffs and he was able to do very much better than, 
the nazir of a subordinate court. 

Q. What was exactly the nature of the check which the deputy nazir- 
wouid exercise? 

A. He would have the bailiff’s diary with him and would see what 
processes were served. He would call the defendant and ask him whether 
the process was served on him. 

Q. In that way he would be able to check and see whether there was 
fraudulent service or suppression of service or some such thing to which the 
bailiffs were accustomed. 

A. Yes. 
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Q. Unfortunately that system was abolished. 

A. On account of financial stringency it was abolished. 

Q. It was abolished because the touring allowance of the nazir will come 
jo Rs. 15 a month and of the deputy nazir to Rs. 20 or 30 a month and 
the result, I take it, is, as you rightly point out, that the efficiency of process¬ 
serving has very seriously deteriorated in this province. 

A. Yes. 

Q. What is the percentage of personal service now, after that system was 
abolished ? I think it has not come to anything higher than 66 per cent. 

A. YeB. 

Q. Have you any idea as to the percentage of personal service when the 
system was in force? 

.4. I should say it was over 85. 

Q. So, you are strongly of opinion that if process-serving should be im¬ 
proved, that system should be re-introduced and you would even go further 
and suggest that there should be an officer exclusively employed in making 
local inspections of the bailiff’s work and he is to be called inspector of 
bailiffs. 

.1. If it is desired to make the serving of process as efficient as possible, 
I am strongly in favour of it. 

Q. You are strongly against service of summons by post? 

A. Yes, 1 don’t believe in it. As far as I know it has never been satis¬ 
factory. 

Q. The High Court very recently introduced it in all the towns and taluk 
Headquarters. They say in all these courts service by post may be by regis¬ 
tered post. Has that system proved to be a failure? 

A. In my opinion I would not attach any importance whatever to the 
reports of the postal authorities. What happens is this. You get a regis¬ 
tered letter refused. I would not attach any importance whatever to that 

$>. They say that a return showing that an addressee has refused would 
be considered as a primd facie evidence of service. If the defendant comes 
forward that the decree should be set aside, because summons is not properly 
served then it should be taken as a primd facie case of non-service. There 
was a circular about this. Have you read the circular? 

.4. I cannot remember those details. 

Q. Details of decrees set aside on the ground of non-service from the 
defendant alleged to have been served. I understand from my own district— 
there were only very few such cases and from that I inferred—that the system 
of service by registered post in large towns at least was a success. You seem 
to have contrary opinion. 

.4. I cannot support it. I have not paid particular attention to that. 

Q. In a nazarat, regarding the inspection of the bailiffs, could something 
be done by keeping a record every month of each individual peon and the 
work done by him? 

4. That is being done now. I attach very great importance to inspection 
by the district judge of the subordinate courts. Then I generally call for 
the records of all the bailiffs. If you get a man who is worse than all the 
others then he is warned for the time. If he does not improve then he is 
no longer employed as bailiff. Then he is discharged and the reason publicly 
announced. 

Chairman. — Q. Does the work of each individual peon come before the 
district judge regularly or only when he goes there on inspection? 

.4. Only when he makes an inspection. 

Q. Does it go before a subordinate judge? 

.4. A subordinate judge is supposed to look into them every month. 
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Q. Do they ever submit to you certain names of bad people who have been 
warned by them or something of that sort? 

A. Yes, as a general rule. And when there are two or three vacancies 
among those who are entitled to it by seniority I allot them to those who have 
done the inspection well and the promotion goes to them. 

Dr. DeSouza. — Q. Do not the subordinate judges maintain reports of the 
work done by each bailiff ? 

A. I don’t think there is any general order like that. That depends on 
each district judge. 

Chairman. — Q. If this system of inspection is insisted on, would it be a 
good thing? 

A. Yes. Any thing that would impress on the man that he is being looked 
after is very good. 

Q. In the Madras Presidency the system that is adopted works well. You 
have there a certain amount of competition. 

I)r. DeSouza. — Q. In the district in which I have served I have always 
insisted upon a certain percentage of personal service for every month and 
action was taken against any particular peon whose average did not come up 
to that. Well, now we come to another point. I see you say that with regard 
to training of munsifs you consider that after selection—I suppose you make 
the selection from practising lawyers of two to five years’ standing—you 
consider that they should not take independent charge of a court at once, 
but that they should undergo training under a first class subordinate judge. 

A. Yes, that would not be objected to. The execution part is the most 
important thing and he should not be given entire charge of a court. He 
should watch the proceedings and see how a thing is done. I would not 
object to the subordinate judge giving his opinion before passing an order, 

Q. During this training for about the period of say six months do you 
think that he should learn routine work in the office P 

A. I don’t think that is very important. 

Q. Coming to the question of giving training to the Indian Civil Service 
officers before they are appointed as district judges, do you think that the 
training the Government of India gives covers all the courts? Will you 
give the Committee an idea as to the nature of the training that a young 
civilian Has to undergo before taking up his judicial office? 

A. Rules have been changed. The period is 18 months. During that 
time he is given a certain number of cases to try, lighter suits from the 
subordinate judges file. He has a certain amount of leisure to devote to 
the study of law. It is all changed since my time. 

Q. While he is under training he is given a certain number of easy suits 
selected in their serial order so that he may have some experience of all the 
suits. Then he is considered fit to be invested with appellate powers ? 

A. That is so. 

Q. Do you consider that that system so far as it goes is a very good systemp 
Unless the young civilian is given whole charge of a munsifi or a subordinate 
judge’s court he will have no idea of the execution work and the execution 
work is the greatest thing. In Burma they are not only making him try all 
the execution proceedings and difficult cases of that sort, but also give 
him exclusive charge of the second class subordinate judge’s court and then 
of the first class subordinate judge’s court making him do the entire work. 
That is what is being done in Burma. Would you not be in favour of that 
rule? 

A. It is a new idea to me. I accept that. This will be very useful for 
him later on when he becomes a full blown district judge. I myself would 
have been, a more efficient judge than I am now if I had that training. 

Mr. Gupte. — Q. Don’t you think that instead of getting subordinate 
judges appointed from .pleaders of three .years’ standing it will be better if 
you get pleaders of Targe experience say five years or ®t>ven years? Do you 
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think that will shorten the period of probation? Would not that he a better 
way of recruiting? 

.4. I don’t think so. This has been discussed for very many years. The 
latest opinion is to get a young man. They learn the rudiments of law and 
they look into the inside of the case. I prefer to have them. If you have 
to wait much longer than five years they would be getting old. 

Dr. DeSouza .— Q. How are munsifs recruited in this province? 

.4. They are now selected from the Bar since the system of selecting from 
qualifying posts was stopped last year. 

Q. What was the principle of the system? 

A. The principle was that there are a certain number of posts in the dis¬ 
trict courts and in the sub-courts and more particularly in the Secretariat, 
which are supposed to have special virtue in making a man fit to be a sub¬ 
ordinate judge. I never believe that myself. A sheristadar in the court of 
the subordinate judge was posted to examine a certain amount of evidence 
and a few cases. Then it is supposed that he is qualified to be a sub-judge 
without any legal training or knowledge. 

Air. Gupte. — Q. The present system of selection is different I think. 
There are three judges of the High Court and two members of the Bar. 

a. One advocate and one pleader. 

Chairman. — Q. Do they select only people who have a degree, that is, 
those who have passed in law? 

A. Yes, and they must be pleaders of not less than three years’ practice. 
There is an age-limit of 30. 

Dr. DeSouza .—Proceeding next to the work of the district court—I am 
only taking the important points from your statement which is a very 
interesting one—I am not going through every detail. 

A. I consulted experienced subordinate judges and the details which I 
have given were practically their opinions. 

Q. Thank you. There is one peculiarity in this province about the work 
of the District Courts and that is, there is a large number of applications 
under the Guardian and Wards Act in which were employed officers of the 
court—such as deputy nazir—as guardians of private wards. In other pro¬ 
vinces where the court is unable to find any suitable private guardian they 
never employ any but here a special officer by the name of deputy nazir is 
appointed by the district judge solely for the purposes of serving as a 
guardian of minors. Now will you kindly explain to the Committee under 
what circumstances you appoint an officer of the court as a guardian of a 
minor. 

.4. Suppose a minor is left with some property and it often happens that 
near relations are not suitable guardians. And jt also often happens that 
there are quarrels between the relations. I generally have three or four 
cases every month in which the father of the minor leaves some property 
and also a brother. Now that brother takes possession of the property and 
ornaments, etc. He sells the cattle and pawns the ornaments and often sells 
a piece of land and professes that he is doing this for the benefit of the minor 
and on his behalf. In this way the man swindles most of the property and 
in cases of this nature when we find that the quarrel is really serious we 
appoint our deputy nazir. 

Q. It means that in case vou are not able to find a relation or spme other 
person whom vou consider to be a fit person to serve as a guardian then you 
appoint an officer of the court? 

.4. If I can find a fit person to act as a private guardian I should very 
much prefer to appoint that private man as a guardian of the minor. 

Q. In this way in Ahmednagar how many suits are there or how many 
estates are managed by your deputy nazir? 

A. I am sprry I um unable to give the exact number. 



Q. How does the Government meet the expenses of the appointment of 
this nazir? 

A. By some percentage on the value of the estate. 

Q. By a commission of 5 per cent, on the realization. 

A. Yes. 

Q. And generally it is found that this commission is more than the pay 
of the deputy nazir with the result that there is a general saving to the 
Government. 

A. One-fifth of the fee goes towards inspection. 

Q. By appointing the deputy nazir the Government has to pay nothing 
at all but sometimes makes money and also employs him for the purposes of 
inspecting bailiff’s work. 

A. Yes. 

Q. If some such scheme is followed shall we not have the double advan¬ 
tage, i.e., the management of the estate of the minor and also the inspection 
of the bailiff’s work ? 

A. Yes. 

Q. Coming next to the question of supervision does this entail a consider¬ 
able amount of work upon the district judge because the estates are subject 
to your supervision ? 

A. Since the introduction of the registrars I have left this work for him. 

Q. You are the only fortunate district judge who has got a registrar but 
suppose you have no registrar then I think you shall have to do this work 
yourself. Will it not be a considerable amount of work for the district judge? 

A. Yes, enormous work if it is done by the district judge himself. 

Chairman. — Q. Who actually checks the nazir’s account? 

A. Every third month a senior officer of the court is deputed to do this 
checking and his report is submitted to the registrar and then it is put up 
before me and if I think anything is important, I look to it myself; otherwise 
I rely on the registrar’s checking. 

Q. What is the income of the property that this nazir looks after? 

A. I am afraid I cannot give the exact figure at this time but if you want 
I can get the information for the Committee. 

Q. Is not any man from the Accountant General’s Office sent to cheek 
the accounts? 

A. No. 

Q. Has he got a clerk or an accountant so as to keep his separate books? 

A. Yes. His accounts are submitted to me daily and I sign them after 
looking through the various items. 

Hr. DeSouza.- — Q. Then we come to the question of the registrars. Will 
you kindly explain to the Committee what his duties are? 

A. They were introduced towards the end of the war and they were 
selected from subordinate judges of five to twelve years’ experience. First 
they were posted to help the district judges in making recommendations for 
promotions and transfers of the whole of the ministerial staff. It was sup¬ 
posed that they would be gazetted officers and impartial and in closer touch 
with the circumstances of each clerk. The second thing was that they were 
supposed to take over the work of inspecting and managing the minor’s 
estates, and were to be responsible and take charge of the whole corres¬ 
pondence of office. They were to supervise the various heads of the depart¬ 
ments and in ordinary matters of routine they were to make recommenda¬ 
tions to the district judges and practically to put up papers for the signature 
of the district judges. They weJre practically thfe same as the registrar of 
the High Court. 
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Mr. Justice Stuart. — Q. And were these duties sufficient to keep him fully 
occupied? 

A. If they were properly done. 

Q. And I take it that your district is not a very heavy district? 

A. No. 

Q. So even in a district which is not heavy there is ample work for an 
officer cf this class and he is able to relieve you of the work which would 
otherwise take up your time and prevent you from attending to your more 
important work as a district judge? 

A. Yes. 

Q. You say that this system was introduced with the intention of relieving 
judges, but they were given up except in one place? 

A. Yes. 

Q. Were they given up because they were a failure? 

A. No. The Council refused the grant on account of financial stringency. 
My registrar is an excellent man, he is not useful as a subordinate judge 
because he is very deaf and that is why the Government kept him as a 
registrar. 

Dr. DeSouza. — Q. We are thinking of making this officer a little more 
useful. At present so far as I remember he does the work of a little more 
than a personal assistant. Our idea is not so much to make him a personal 
assistant as to relieve the district judge and make him a head in a district 
where there is a large concentration of courts, as in Ahmedabad and Poona. 
The idea is to make him the head of the unified office for all the subordinate 
judges sitting at a particular headquarter. All plaints will be registered 
in the office of the registrar, the whole of the preliminary spade work of 
these suits will be done by him with his staff, and he will also deal with 
all the uncontestod work of all the courts at the headquarter, in addition 
to the duties which he is doing at present. W’hat do you think of that sug¬ 
gestion ? 

.4. The principle is very good, but I do not think that he will be able to 
do all this work. 

Mr. Justice Stuart. —Well, of course, if the principle is accepted the 
number of registrars would be increased to meet the duties. The principle 
is to relieve the district judges and all the subordinate judges of office matters 
and to separate the uncontested work from the contested work leaving him 
to decide uncontested matters. This officer will be in a way somewhat similar 
to the registrar of the Presidency Small Cause Court and the registrar of 
the County Court in England. 

A. I think that would be a very good idea. 

Dr. DeSouza.—It will be first tried in places where there is a concentra¬ 
tion of large number of courts and not in small places. 

.4. There will possibly be another advantage and that will be that by this 
arrangement pleaders will he able to appear in time at different courts. 

Chairman .—It will get rid of a certain number of sheristadars, for each 
judicial officer has a little office of his own with one sheristadar, and a couple 
of muharrirs including execution muharrir and the one who receives plaints. 
You will have to keep only one office and a certain amount of saving will be 
affected. 

A. Undoubtedly. 

Dr. DeSouza .—The first class subordinate judges would not require highly 
paid clerks of the court, nor would they require sheristadar, execution clerks, 
etc., and thus there would be an economy if a unified office is established. 

A. There will be a very considerable economy. 
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Mr. Gv.pte. — Q. Under the scheme just proposed, .how will you deal with 
the different classes of jurisdiction. A suit is to he filed in the court of the 
least jurisdiction, but if you have all the courts together, how will you deal 
with that? 

A. The registrar would he a delegate or a representative of each judge 
and deal with each particular case. 

Q. He will allocate cases to each court? 

A. Yes. 

Dr. DeSouza .—I am next coming to another point, village courts. I 
think at present we have got no village courts except in plaoes where the 
Deccan Agriculturists’ Relief Act is in force. 

A. Yes. 

Q. The only other unpaid agency is the jagirdar and he disposed of five 
small cases last year. 

A. Yes. It is all a very small affair. 

Q. Will you kindly tell the Committee what is the class of cases he disposed 
of? 

A. I don’t really know. They were very small cases. They could have 
been tried by a second class sub-judge. Last year I think the Becond class 
sub-judge did most of his work. 

Q. Coming to the village courts proper, in the four districts in which 
you have got them, they are called village munsifs. 

.4. Yes. 

Q. T see they have got exclusive jurisdiction to try suits up to Rs. 10. 

.4. Yes—money claims. 

Q. How many suits were decided during the last five years P 

.4. I think the average is 1,177 suits a year, for the last 10 years. 

Q. They were money claims of Rs. 10 and under. 

.4. Yes. 

Q. Are you satisfied with the work done by the village munsifs? 

.4. I never had any complaints and I think it is a very good test. It it 
quite easy to come to me. 

Q. You have got a power of revision over them. 

A. Yes. 

Q. Have anything come to you in revision ? 

A. Not all the time I have been. 

Q. What is the Class of persons who are appointed as village munsifs? 

A. Generally some loctil person, a local Brahmin or a local big cultivator. 
Generally speaking, he is a Brahmin. 

Q. The success of the experiment has been so great that you consider 
that the jurisdiction might be raised in view of the less diminished value df 
the rupee, to Rs. 20 a month. 

A. Yes. Rs. 20 or Rs. 26 more or less corresponds to Rs. 10 before the 
war. 

Q. You would be in favour of extending the system through the whole of 
this Presidency. 

A. Yes. I see no reason why it should not he extended. 

Q. In fact it has been found to be most useful not so much to relieve the 
agriculturists as to relieve the sub-judges in industrial centres. 

A. Yes. 
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Q. You WPoM be in favour of extending the provision throughout the 
presidency and you would give them exclusive jurisdiction up to Rs 20. 

A. OeHaifily. 

Q. You would not make the jurisdiction concurrent with the sub-judge. 

A. Yes. I mean the present system works well. 

Q. If the jurisdiction is raised to Rs. 20 or Rs. 25, do you consider that 
there will be some corruption amongst munsifs? Can you rely on impartial 
justice being done? 

A. I don’t think there is any corruption. I have already said that I had 
not received any complaints regarding them. 

Q. Would you be in favour of a system of having what are called village 
panchayat courts? They are very successful in Madras. They are being 
adopted in Bengal and United Provinces to some extent. These village 
panchayats consist not of one munsif alone but of four or five persons. In 
Madras they are all elected by universal manhood suffrage. The idea is to- 
invest them with concurrent jurisdiction up to Rs. 50. How far do you 
think such a Scheme would be of any use in this presidency as a method of 
quick disposal? There is no doubt that the suits will be disposed of much 
quicker. As a measure of expedition, it will be very efficient. As a measure- 
of doing justice how far do you think it would prove successful? 

A. The only trouble is in most districts in this presidency every village 
is divided into two bitter factions. 

Q. You would not be in favour of trying that system even tentatively. 

A. I think in Bijapur, it will be impossible. In every village the faction 
is so bitter that in practice I don’t think it will work well. 

Q. Can you give the Committee an idea of the conciliation system pre¬ 
vailing in this province? 

A. It has been abolished. 

Q. Don’t the sub-judges get conciliatory certificates before they can enter¬ 
tain a suit against an agriculturist? 

A. My impression is it has been abolished. 

Q. We will come to another point—the work of the district court and its 
appellate jurisdiction. The other provinces find it astonishing that in the 
year 1922 for instance out of 4,000 first appeals instituted in the district 
court, our district judges were able to dispose of as many as 762 under 
Order XLI, Rule 11, without issuing notice to the respondent. That system 
is practically unknown in other provinces and the district judges admit the- 
first appeals as a matter of course without fixing any date for hearing them 
under Order XLI, Rule 11. Will you kindly explain what do you do when 
an appeal memorandum is presented ? 

A. It first of all goes to the office and the registrar sees whether it is in 
time and whether it is stamped aright. It then comes to me and I read' 
through the judgment. Certainly 8 appeals out of 10 have to be heard. 
Two appeals seem to be hopeless and thev are heard under Order XLI, Rule 
11. As a matter of fact it depends almost entirely on the personality of 
the judge. I know last year I was astonished to see that the number of 
appeals rejected under Order XLI, Rule 11, was between a third and a half 
of those presented. It is very much a personal matter. 

Q. Under Order 41, Rule 11, would you send for the records? 

.4. The record is there automatically. It conies up every month. T 
believe in admitting as many appeals as possible. There is not so much 
work in the district where I am now'. But I don’t say it would be possible 
for another judge elsewhere. 

<J). What percentage are you able to dispose of under Order 41, Rule 11? 

A. Last year the number was only about 8 or 9, out of the total number 
of 700 That is rather an exception. This year 10 per cent, at the outside. 
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Q. Do you think it is really waste of time that some judges object that 
they have got to hear cases twice from the judge’s point of view? 

A. I decide these cases quickly. If a pleader cannot convince me in 10 
minutes I dismiss it. I don’t mind giving such cases 10 minutes. 

Q. You can easily delegate some of your duties to the registrar ? 

A. No, that I would not. 

Q. Would you sort out some case such as suit for injunction and so on 
and give it to the registrar? W° u hl y° u trust him to that extent? 

A. As a judge I am responsible for the whole. Personally I would not 
leave these things to the registrar. 

Q. I had about 700 appeals and by giving certain of them to the registrar 
I was able to dispose of them very easily. 

.4. Well, my court is not a heavy one. 

Q. Are there any unnecessary appeals that come before you in any ol 
ithe courts you were? 

A. No. Of course in first appeals when dismissed the party goes to the 
{High Court. 

Mr. Justice Stuart. — Q. Do the district judges interfere in suits where 
the Court of Wards is concerned? 

A. It used to be the case. But now the rule is changed. 

Q. Have you sufficient time in which to do your inspection of the subor¬ 
dinate judges court? You have time probably in your present district. But 
in other places generally? 

.4. In heavy districts judges probably require one or two assistants. It 
will be useful to the assistant and useful to the judge also. 

Q. Have you directed your attention at all to the suggestion that is being 
put forward of having benches of subordinate judges in appeals up to 
Rs. 1,000 only? Have you directed your attention to this question? 

4. I have seen the suggestion. But I did not consider it. 

Q. Would you like to consider it and let us know later on? 

4. Yes, if that would be of service to the Committee. 

Dr. DeSouza. — Q. Have you gone through the details of the scheme? 

Mr. Justice Stuart. — Q. The idea is this. You take two subordinate 
judges who are specially selected men not on account of seniority but as 
sound men on facts and law. Seniority is not a matter of absolute conse¬ 
quence. They are given power to hear appeals under Rs. 1,000. Their 
decision is final on law and fact. Of course their decision is final already 
on fact. If they disagree an appeal will lie as of right to the High Court. 
They will be directed, if any very important question or point of law arises, 
particularly if a point arises on which there may be difference of opinion to 
•state a case to the High Court and not decide the case themselves. 

4. Are these benches to be in each district? 

Q. The idea would be to group them according to the amount of work, au 
that each group would have sufficient work. You would work upon th* 
standard of what you consider a bench could do as to the amount of work. 
We are told in some places they could do five appeals a day and in other 
places four. That could be worked out. Would you let ns have a note on 
-that? You need not give your opinion now. 

Mr. Gupte. — Q. Do you think this will meet with the public opinion P 
'Will the public be satisfied with that? 

4. I cannot give an opinion on this now. 

Q. We heard the advocate saying that in this Presidency people have 
-come to regard the High Court as a last court where they could get justice. 
iTie question has to be approached from that point of view also. 
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Supplementary memorandum submitted by Mr. F. W. ALLISON, 
I.C.S., District Judge, Ahmednagar. 

I was asked by the Committee to give my opinion on a certain proposal 
which has been made with the object of speeding up judicial work and of 
getting some finality. 

The proposal as I understand it, was to appoint for each district or group 
of districts two experienced subordinate judges who would constantly sit 
together as a bench to hear all appeals up to Rs. 1,000 in value. Their 
decision (if they agreed) would be final both as to law and fact. 

If they disagreed there would be an appeal to the High Court. If any 
important point of law arose they would be empowered to state a case for 
the High Court. 

2. After mature consideration I am not in favour of the proposal. 

3. In the first place I think the opinion of the litigating public would 
be decidedly against it. There is a strong and long established feeling that 
the best justice is to be obtained in the High Court: and though the pro¬ 
portion of small suits in the mofussil, which are carried to the High Court, 
is not large, the loss of the right to appeal to the High Court, if so advised, 
would be felt as a real grievance. 

4. From a practical point of view the proposal may be called revolutionary. 
In this district 94 per cent, of the appeals filed are below Rs. 1,000 in value. 
Thus practically the whole of the appellate work would be transferred to the 
new benches. I have a high opinion of subordinate judges as a class and I 
think the standard of their ability is steadily rising: but I seriously doubt 
whether it would be possible to select from the present cadre in this Presi¬ 
dency sufficient subordinate judges to fill the proposed benches, who would 
be fit to perform this responsible work. Even if it were possible, I see no 
reason to suppose that the decisions of these benches would deserve or 
receive the same estimation in the public opinion as those of an experienced 
district judge. 

5. The practical effect on this Court would he that the district judge would 
hear on an average not more than three civil appeals a month, and nearly 
half his working days would be idle. In a district like Ahmedabad the crimi¬ 
nal work is very heavy and might occupy the whole time of one or two judges 
—but in the average district the result would be much the same ns here. 

G. I understand that the High Court would have no power to interfere 
in revision with the decisions of those benches. If the High Court were to 
have revisional powers and were to admit revisional applications on points 
of law, the number of such applications would be probably almost as 
numerous as second appeals are at present. 


Mr. C. N. MEHTA, District Judge, Broach. 


1. A. 60 


IT 'ritten Statement, 


(a) Title, one year. 

Original suits Money, six months. 

Pegular appeals, one year. 

Civil miscellaneous appeals against orders, three months. 

Small causes, six months. 

B. Claim proceedings, six months. 

2. Yes. The main causes of the delay are: — 

fl) The presiding judges usually keep no check on the cases becoming, 
old 
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(2) The general tendency of litigants (who do not expect to succeed) is 

to put off the evil day, and they try every stratagem for delaying 
the proceedings. 

(3) The unreliable ministerial agency contribute to delay by delaying 

service of notices or summonses. 

(4) The social system of joint Hindu families and the Muhammadan Law 

of inheritance make it necessary very often to have a large 
number of persons on record, all of whom have to be served with 
summonses before a suit becomes ripe even for raising issues. 

(5) Unscrupulousness of pleaders and verbosity of pleadings and long 

examination of witnesses. 

(6) Cumbersome provisions of the Civil Procedure Code which have been 

so framed as not to prejudice an honest litigant, but advantage 
of which is almost invariably taken by a dishonest party. 
Before framing issues in a contested suit or before commencing 
to record evidence in any case, the judge should be made to 
examine the parties invariably and should not omit to do so' 
(except for reasons to be recorded in writing), so that he might 
grasp the exact points on which evidence is required: Power 
should then be given to the judge to enquire which of the 
witnesses will speak on which of the material points in difference, 
and to dispense with those of the witnesses whose evidence appear 
to be irrelevant to those points. 

(7) The Law- of Limitation, which requires an application for execution 

or step-in-aid every three years, gives rise to a number of merely 
formal execution proceedings which are fruitless. The necessity 
of this should be done away with: it being left open to a decree- 
holder to present a darkhast for execution at any time he be¬ 
lieved there was a chance of getting satisfaction of his decree. 

(8) Often judicial officers come to the bench without any training: 

they do their work without confidence and play into the hands 
of the pleaders and write Iona judgments wanting in lucidity 
and precision. 

(9) Judges have to record the substance of deposition of witnesses in 

English. This necessity makes them slow to. have a proper grip 
over the facts of the case and thus causes delay. 

(10) A considerable time of the subordinate judges is occupied in the per¬ 
formance of work which is mere routine, such as adjourning cases 
on the ground of non-service of notices, directing summonses, 
etc., to be re-issued, ordering the issue of execution notices and 
passing orders in uncontested matters, all of which can be left 
to a reliable subordinate, such as a subordinate judge under 
training. 

3. (1) Judges should be made to take a personal interest in their file. 
They should keep statements of arrears (of cases over six months’ old) and 
delay statements always ready on their table for reference and should fix dates 
of hearing themselves. They should ascertain facts with a tenacity to do 
justice and with a quick grasp, stopping dishonest delays with a high hand. 

(2) In original contested cases the judge should as far as possible examine 
the parties and narrow down the issues: and then check the darkhast of 
witnesses in that light, disallowing all redundant or irrelevant evidence: and 
should write a lucid and short judgment. 

4. No. 

5. Yes: they should be made to work as bench clerks to competent sub¬ 

judges or district judges for a period of two years before appointment as 
district munsifs. And those subordinate judges or district judges under whom 
such persons may be posted should be instructed to make them study all cases 
fixed before them, so that they may be able to follow intelligently the prb- 
eeedings in court and the judgment finally delivered by the judge. i 
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6. No: in the Bombay Presidency the judicial officers are not transferred 
"too frequently. 

7. Efficiency can be tested not by the number of cases disposed of, but by 
the amount and quality of work performed. For this, his monthly returns 
as well as judgments delivered by him in contested cases should both be 
■examined. In addition to the usual columns of monthly returns, every sub¬ 
ordinate judge should show therein in how many and which of the contested 
suits disposed of during the month judgments were written, so that the 
•district judge could call for those judgments and satisfy himself about the 
"worth of the subordinate judge. 

I would divide the local limits of each subordinate judge’s jurisdiction in 
■such a way as to ensure an equal distribution of work among all: and then 
■would insist on his keeping his file well in hand and would not give him help 
unless quite satisfied that he had done his best and that the arrears were not 
due to his idleness. 

3. Yes. Usually all important litigation is in the hands of a few practi¬ 
tioners at the top : and courts have to wait for them. 

9. No. But I am in favour of (1) extending the small cause jurisdiction 
•of subordinate judges up to Its. 1,000: and (2) bringing a larger number of 
suits within the purview of the small cause jurisdiction by amending the 
schedule of the Provincial Small Cause Courts Act. 

12 and 13. Administrative work must remain with the district judge. 
But he can be relieved of miscellaneous judicial work (except probate, etc., 
in which his judgments are judgments in rern) including land acquisition 
proceedings, all of which can go to the first class Subordinate judges. 

14. It is not desirable to go beyond the provisions of the D. A. R. Act 
with regard to village munsifs and conciliators. The difficulty is to get 
reliable men for the honorary work. 

15. I would include within small cause jurisdiction: (1) suits to enforce 
simple mortgages by sale of the mortgage property, (2) suits relating to 
•partnership with a capital not exceeding Rs. 1,000, and (3) suits for rent of 
immovable property between a landlord and his tenant based on a registered 
Tent-note or where there has been a previous decree establishing the rela¬ 
tionship and the rate of rent. 

16. (a) Yes: the procedure laid down in Order 37, Civil Procedure Code, 
-can be followed. 

17. No. 

18. No. 

20. Yes: but second appeals on questions of fact are not allowed. And 
an extended use of the power of summary rejection will h'ave a salutary 
effect, instead of curtailing the right of second appeal. 

21. No. 

22. No: Fidelity of the judge must be relied on. 

23. No: I don’t think so. 

24- In the way indicated by me in answer to Questions 2 and 3. 

25. Not necessary to adopt the provisions of section 106 of the Transfer 
of Property Act, the provisions allowing substituted service and other provi¬ 
sions of Order V, Rules 12 to 15 and 17, being sufficient. 

26. The forms of plaints given in the Civil Procedure Code are adhered 
-to generally. I would suggest no penalty for non-adherence thereto, as 
under Order VI, Rule 5, Civil Procedure Code, for non-compliance with an 
order to amend the pleadings it is competent to the court to dismiss the suit 
.altogether. 

27. They generally err on the side of prolixity. 

28. The use of piosi office for service of defendant’s summons should not be 
•extended rapidly, as in case of wrong service there is the danger of an ex 
3>arte decree. That agency can be freely used for service of witness-summons. 
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2J. Where a party is represented by a pleader, service on the pleader 
throughout the pendency of those proceedings would be enough: but where- 
the party appears without a pleader, he should be made to give his address,, 
service at which should be deemed to be good service for all purposes. 

30. I do not approve of this suggestion. 

31. Vide please clause (6) of my answer to Question 2. 

32. Very rarely utilized. It is very technical and dilatory. My sugges¬ 
tion is that stated by me in clause (6) of my answer to Question 2. 

33. Yes: but I am not in favour of putting off the summoning of wit¬ 
nesses uhtil after such an examination of the parties, in all cases. For, it 
might happen that parties may not appear for such examination for a long: 
time : and in such an event it would be undesirable not to raise issues or 
summon witnesses for final hearing. Every effort should be made to examine 
the parties on the first date of hearing before raising issues: but failing that 
a second attempt should be made to examine them before beginning evi¬ 
dence. The judge will then be in a position to know which evidence or 
witnesses are redundant and dispense with them accordingly. 

34. Yes. 

35. Yes: the means suggested by me in clause (6) of answer to Question 2. 

36. In ex parte proceedings only affidavits should be the primary mode of 
proof: otherwise the provisions of Older 19, Rule 1, Civil Procedure Code, 
are quite appropriate. 

37. It will he difficult to fix a time-limit arbitrarily. 

38. No. 

39. Yes : One of the joint members or owners can be allowed to sue or 
defend on behalf of all, Order I, Rule 8, being modified to suit this. 

40. It is difficult to cast such a duty on the legal representative. But- 
where he had been once served with a notice to be admitted, if he liked, 
as a party along with the alleged managing member of his family and failed' 
to appear and be admitted, then in the event of the death of that managing, 
member, such a duty could be cast on him. 

41. This is a contributory cause of delay. I approve of the suggestion. 

42. Not at all. 

43. Verbosity is noticeable among fresh and inexperienced subordinate- 
judges. They should be given a sound training before appointment as indi¬ 
cated in my answer to Question 5. 

44. Not always or usually. 

45. Not always: it certainly leads to delay. Judges should be made to- 
take a keen interest in the manner shown by me in clause (6) of my answer 
to Question 2, and my answers to Questions 3 and 7. 

46. No. Pleaders usually avoid giving any definite information before¬ 
hand. 

47. Yes : Sometimes this is used ns a stratagem to prolong the proceed¬ 
ings. It is difficult to add to the powers of the commissioners, who usually 
don’t know the facts of the litigation or the points really at issue. Nor is it 
desirable to insist on written interrogatories in all cases. 

48. May be of some effect. Amount of day costs is no check. 

49. Very often, not. In a big case it is difficult to secure the presence of 
all witnesses simultaneously. The best method in my opinion is that shown 
in clause (6) of my answer to Question 2 and clause (2) of my answer to- 
Question 3. 

50’. Yes. 

51. In large towns like Ahmedabad, a separate file might be kept for 
commercial suits which could be entrusted to a special subordinate judge. 

52. None. 

53. May be extended. 
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54. Can be invested. 

55. No harm. 

56. (a) Should not be curtailed : 

(6) I am not in favour of one year : 

(c) I agree. 

1 quite approve of the suggestion to do away with the necessity of 
filing darkhasts for execution every three years. 

57. I am not in favour of altering section 66 in the manner suggested. 

58. It will be some relief to the judgment-debtors : but a majority of the 
judgment-debtors are illiterate agriculturists who generally confide in the 
decree-holder sowkars and make payments privately. I am against the rule 
that a payment not made in any of the manners suggested should not be 
recognised by the executing court. 

59. No objection. 

60. No objection. 

61. The provision about the issue of a special notice is salutary: it gives 
him the option to satisfy the decree. 

Clause (2) is a safeguard where it is feared the judgment-debtor might 
dishonestly evade execution. This rule should not be deleted. 

62. It can stand as it is. 

63. Some of these notices can be dispensed with. 

64. The stage of attachment is quite different from that of sale. All that 
is attached may not be advertised for sale. Therefore writs of attachment 
and sale proclamation should issue separately. 

Execution may continue for 12 years: it is hard on pleaders to make 
them responsible for such a long time. 

65. No. Unless the village officials are made responsible to the judicial 
officers, the system will not work well. 

66. (a), (6), (c), (d) In my opinion it is not necessary to complicate the 
issues in the suit in the manner suggested. Easy mortgage-suits would thus 
be made complicated and their disposal unnecessarily delayed; Order 34, 
Rule I of the Civil Procedure Code with its explanation is quite sufficient in 
my opinion. 

(e) No. Time is necessary to allow the mortgagor to find money. 

Final decrees appear necessary. Personal decrees can be passed along 
with the decrees for sale, conditionally on the mortgage property failing to 
realize the full decretal claim of the mortgagee. 

67. Sometimes delay like this does take place. The appellate courts should 
allow stay very sparingly. It would be difficult to assess the compensation due 
to delay: and exemplary damages would be still more difficult to assess. 

68. No : this power is seldom abused. 

69. Yes : but that is a necessary evil. There is no avoidable delay in the 
disposal of insolvency petitions, but the receiver’s management is necessarily 
slow and tardy and not quite free from underhand dealing. 

Subordinate courts can be invested with insolvency jurisdiction wholly 
under section 3 of the Provincial Insolvency Act, 1920. 

70. No: execution proceedings are seldom delayed by absconding. 

71. None: they all appear to me quite necessary. 

72. Yes: proof by an attesting witness appears necessary and onus to 
disprove a registered document should not be thrown on the other side without 
due proof of its execution. 

73. No. Certificate is necessary. 

74. I am not in favour of making it more stringent except Articles 176 
and 177 of the Schedule 1 in which I would cut down the period to two or 
three months only. 
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75. All customary law might be codified. All sects claiming a special law 
other than the law of the religion which they profess may be similarly 
pinned down to the law established by custom. Codification of Hindu and 
Muhammadan Laws might be attempted. 

76. No. 

77-. I am not in favour of such a provision. 

78. I do not agree: the law should not be made so tight. 

79. No. 

80. I do not accept this. 

81. Such questions should be left for the decision of the court. 

82. In suits for declaration or injunction falling under section 7, clause 
(ii>), sub-clauses (c) and (d) and in suits falling under sub-clause (e) the 
plaintiff should be made to pay court-fees according to the value of the 
subject-matter of the suit. 

83. Apparently not necessary and no justification for a different treatment. 

84. I would not make it a penal offence, though if in any instance I 
found it to be an unconscionable bargain, I would avoid it. 

85. No. No reference should be allowed to be made by the court except 
with the consent of both the parties. 

86. Yes. Codification and amendment of all Taws every five or ten years, 
in view of the case-law : and prohibition to relay on any decision in the law 
reports which is prior to the last amendment of the Act. 

87. Yes : Hindu and Muhammadan Laws including their customary laws 
and the personal laws governing special communities like the Molesalam 
girrasias and Bohras of Gujarat. 


Supplementary Memorandum. 

From C. N. Mehta, Esq., District Judge, Broach, to the Secretary to the 

Civil Justice Committee, Bombay, dated the 29th August 1924. 

With regard to the suggestion that appeals arising out of claims not 
exceeding Rs. 1,000 in value might be tried by two subordinate judges 
sitting together as a Bench and that there should be no second appeal to 
the High Court in the event of their agreeing in their decision, on which 
I was asked by the Committee to give my opinion, I have the honour to 
state after mature consideration that I am not in favour of this proposal 
for the following reasons : — 

Firstly. —A very large proportion of the appellate civil work of the 
district judge will thus go to the said Bench, leaving very little 
to the district judge whose spare time will have to be employed 
elsewhere. 

Secondly. —The opinion of such a court will not inspire the same 
confidence in litigants as the opinion of an experienced and 
impartial district judge and the opinion of the High Court. 

Thirdly. —The point of res judicata would be made more complicated : 
e.g., suppose in a rent suit based on title to immovable property, 
such a tribunal gave one decision: and there arose a second 
litigation based ori title pure and simple : and first appeal lay 
to the High Court. In that case it may be a question whether 
the High Court would be bound to accept the opinion of the 
said tribunal even on a question of mixed law and fact as final. 
Supposing the answer is in the negative (because the said 
tribunal was not competent to try the second case) and the High 
Court decided otherwise, it would shake the confidence of liti¬ 
gants in the administration of justice and might even give rise 
to speculation in litigation p 

Fourthly. —There will be a chance of conflicting decisions by different 
courts in the same Presidency even on questions of law. 
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Sifthly .—If the High Court were given the power of revision against 
the decision of the said tribunal, then the number of such applica¬ 
tions would probably be as numerous as second appeals. 


Mr. C. N. MEHTA, District Judge, Broach, called and examined 
on Friday, the 22nd August, 1924. 

Mr. Justice Stuart. — Q. You are at present district judge at Broach? 

A. Yes. 

Q. How long have you been, there? 

A. For the last five years. 

Q. How many courts have you under you at Broach? 

A. Only four sub-courts. 

Q. And how many of these at headquarters? 

A. Two. 

Q. Your own and two other courts? 

A. Yes. Formerly there were three and now we have only two. 

Q. Is your criminal work heavy? 

A. The Broach criminal work is not heavy but I have to go to Godra to 
do sessions work of the Panchmahals district. 

Q. You are then sessions judge.both of Broach and the Panchmahals? 

A. Yes. 

Q. How many days in a month you usually spend on your criminal work? 
A. Most of my time is taken up by the criminal work. 

Q. How many days in a month? 

A. Two-thirdB of my time is taken by the criminal work and the rest 
one-third is left for the civil work. 

Q. Is that one-third sufficient for the civil work? 

A. I think it is quite sufficient and therefore I have suggested that the 
civil appeals of Panchmahal should come to Broach. 

Q. Are not your appeals behind hand? 

A. No, therefore I have suggested that the Panchmahal appeals should 
come to me. 

Q. You are underworked then, but your list of pending appeals is very 
high. 

.1. No, it is 78 or 79, I think. 

Q. I am talking of the year 1922. You are better off now? 

A. Yes. 

Q. Then you managed to clear off all these pending appeals? 

A. Yes, I am still underworked. 

(>. With regard to the office work, have you very much office work to do 
in Broach? 

A. No. 

Q. Hove you not to see the accounts, etc.? 

A. No, minors’ work I have to do myself because I have not got any 
Registrar. 

Q. How long does that take ? 

A. An hour a day. 

Q. Do you have to check the entries in the civil deposit or treasury 
register? When a decretal amount is paid into the treasury has not the 
district judge in Bombay, to check the figures? 
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A. Nq. 

Q. Who does this work? 

.4. It is done by the nazir of the court. The register then goes to the 
subordinate judge who looks into it. 

Q. Have you not then got the system in Bombay by which the district 
judge checks the work of his subordinate judge in respect of accountsP 

A. No. 

Q. If the nazir brings the books to you to signP 

A. My nazir is a subordinate of the subordinate judge. 

Q. But one has to initial? 

.4. I initial my own accounts and the subordinate judge initials his 
accounts. 

Q. Do you have very much general correspondence? 

.4. Not much. 

Q. I mean letters to the Government or to the High Court. 

A. Very few. 

Q. On the whole your office work is not very heavy? 

A. I suppose so. 

T)r. DeSouza .—You have informed the Committee that Broach is one of 
the lightest districts. 

A. I have to. 

Q. Are your subordinate courts equally well off? Are they not over¬ 
worked ? 

.4. I find that the first class subordinate judge is in arrears. 

Q. Yes, I find that he decided 98 contested cases and has got 92 cases 
pending over a year. He has a year’s congestion in hand. 

.4. That is the reason why I objected to his being invested with first class 
criminal powers. 

Q. When would you expect an important case in Broach to come on for 
hearing after its institution if it is in the court of the first class subordinate 
judge? 

A. It all depends on the man at the spot. 

Q. I have got one Broach case with me. This suit was brought by a 
person who succeeded under a will. He brought this suit against the 
executants who were keeping him out of his property. This was instituted 
on the 22nd March 1916 and did not get on to evidence till August 1918 and 
was decided on the 25th January 1919. It took just under three years to 
obtain a preliminary decree and for the taking of accounts from the execu¬ 
tants. 

.4. It was abnormal. 

Q. Abnormal good or badP 

A. Bad. 

Q. It would not usually take as long as this. Do you think that it would 
ordinarily take less than three years? 

A. Yes. 

Q. You have been hearing the suggestions of Mr. Allison with regard to 
the benches. Would you like to give your opinion on that point or would 
you like to give that later? 

A. I have not considered that point. 

Q. But would you like to give your opinion P 

A. Yes. 

Q. Do you agree with Mr. Allison that the appointment of registrars 
would be a very useful thing? 

.4. Yes. 
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Q. What is your experience of the subordinate judges in matter of hearing 
suits de die in diem i Do you find that if they really once commence evidence 
they go on with it or are they apt to break it off? 

A. I think they generally break the rule and especially the pleaders want 
adjournments. When an adjournment is granted they come with applica¬ 
tions for additional evidence. 

Q. The thing is this. You call four witnesses and hear three and then 
adjourn the case for a month. The pleaders put in an application and on 
the adjourned date he brings in ten more witnesses and so it goes on for 
quite a long time? 

A. Yes. 

Q. Can you stop that by inspection? 

A. The district judge can only give advice. 

Q. You have got enough opportunities of knowing what they are doing?- 

A. Yes. 

Q. Do you get in Bombay statements of delays from your subordinate 
courts ? 

A. Yes, we do, for over year old cases. 

Q. Does this statement show exactly what is happening every day? 

A. It gives only a general outline. 

(). It does not contain any abstract of order sheet? 

A. No. 

Dr. DeSouza .—Surely they do. 

A. It gives only a general outline—issues framed on such and such date, 
fixed for hearing on such and such date and so on. 

Mr. Justice Stuart .—It does not say “ written statement is not ready, 
adjourned for a month; written statement again not ready, adjourned for 
another month, and then pleader absent on a wedding,” and so on. 

A. All these details are not given. 

Chairman. — Q. Have you any idea about improving the process-servers 
in this Presidency? Have you any practical and concrete suggestions that 
you would like to put forward? 

A. I do not think that I can suggest anything. Of course it is only the 
supervision that we want. 

Q. You think that supervision is wanted, that it should be consistent 
and uniform, and thus you will be able to get better work? 

A. Yes. 

Q. Do you think that undertaking of these minors’ estates by the deputy 
nazir is really necessary? 

A. You mean supervision by deputy nazir? 

Q. Yes. 

A. I think it is necessary. 

Q. Do you think that the district judge is a suitable person to control 
somebody who is in charge of the actual property of the minor? 

A. Personally I am disgusted and I think that it should better go to 
another man who is not a judicial officer. 

Q. It interrupts the work of the district judge and it is entirely incom¬ 
patible with his position as a judicial officer because under the Guardian 
and Wards Act, he has to determine the rights of the parties? 

A. It does not so seriously interfere with his judicial duties, but, of 
course, this is the work of an administrative officer and not that of a highly 
paid judicial officer. 

Q. W r hen you go to your court how long does it take you to go through 
formal papers that you have to sign? 
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A. If I exclude “ minor ” work it takes only fifteen to twenty minutes. 

Q. And the “ minor ” work takes about an hour every dayP 
A. Yes. 

Q. What about insolvency, is that working well? 

A. It is a necessary evil. 

Q. It is because people come in, defraud their creditors, get white washed 
and then come again P 

.4. Of course that is at the bottom of each application for insolvency. 

Q. Do you find that a receiver manages to get assets? 

.4. The whole management is delayed. 

Q. What is your system here, have you got an official receiver? 

A. No. 

Q. You appoint any pleader, who is willing to take it ad hoc? 

A. Yes. 

Q. Do you not think that if a permanent man is appointed to do this 
work, it would lead to some improvement? 

4. It will certainly be an improvement. 

Mr. Gupte. — Q. In your district can the provision relating to summary 
procedure be extended ? 

4. In a few cases it can be. 

Q. In suits on promissory notes? 

4. Yes. 

Q. Your district is a cotton district? 

4. Yes. 

Q. Can it be extended to pleas of liquidated amounts P 
4. If it is not liquidated amount, as for instance damages based on 
contract, then I would not extend it. 

Q. I am talking of suits on khata P 
4. To that it can be. 

Q. Have you considered the advantage of service by post? 

4. I think T have expressed myself in favour of that in my memerandum. 
I would not, however, be in favour of extending that system to the defen¬ 
dant’s summons. It should be done cautiously rather than rapidly. 

Q. Will it not work well in your district town of Broach itself? 

4. I would not send the defendant's summons by post because there would 
be a room for fraud. 

Q. Is that put in practice now? 

4. Yes. 

Q. Have you had any application made to set aside? 

4. No. 


THE BOMBAY BAR ASSOCIATION. 

Written Statement. 

1, 2, 3, 4 and 5. The question of speedy justice depends largely upon 
human nature, upon the ingrained habits of the people and upon the 
peculiarity of Indian conditions. In the Town and Island of Bombay, the 
mercantile community does, for obvious reasons, demand prompt and speedy 
justice as well as efficiency. But in the mofussil what the people desire is 
efficiency and a fuller hearing. The only effective remedy stems to us to 
lie in having a really efficient judiciary. An efficient judiciary may be 
expected to protect the administration against all avoidable dilatoriness. For 
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this purpose the recruitment of the different grades of judicial officers should, 
we think, be made as far as possible from practising lawyers of not less than 
five years’ standing. 

We would suggest that the period reasonably required for Commercial 
causes should be four months, long causes nine months to a year and for 
short causes about six weeks. We think that certain types of suits such as 
suits for specific performance, suits in which injunction is prayed for, should 
be given priority over other suits. The period required for first appeals to 
the High Court should be a year and a half, second appeals one year, 
miscellaneous appeals to the High Court six months. 

In long causes and testamentary suits there is delay. Tn our opinion it 
is due to the enormous increase of litigation since the Armistice and the 
insufficient numbor of judges to deal with the increased work. 

6. Yes. 

7. The officers who administer justice should be encouraged to seek and' 
find their reward in the quality of their work but not in the number of cases, 
they dispose of. 

9; No. 

12. Not necessary. 

13. No. 

15. No. 

16. (a) No. 

17. Yes. 

18. We do not think so. People of this country have come to regard 
the right of appeal as a valuable right and in our opinion nothing should be 
done to curtail this right. 

19. (a) No. 

(b) In the Bombay High Court no Letters Patent appeals are allowed 
against the order of a single rejecting an application in revision. As regards 
the rest of the question we do not approve of the suggestion. 

20. No. 

21. No. 

22. It is duly and systematically exercised. 

23. No. 

24. As regards the trial of suits in the High Court we do not think any 
change is necessary. At present a certain class of suits are heard by the 
same judge, for instance, commercial suits, rent suits, testamentary suits. 
We think that in the small causes court a suit once begun should be beard 
de die in diem, and finished. 

25. Greater use of service by registered post may be made. 

26. The forms of plaint in Bombay are fuller. They contain all the 
correspondence, copies of documents and accounts. We think that the 
conditions here require fuller pleadings, but prolixity should be discouraged, 
and if the pleadings are unduly prolix, costs should bo disallowed. As 
regards the forms of plaint given in the Code of Civil Procedure, we think 
they are good so far as they go but they do not go far enough. 

27. No. 

29. Yes. As a matter of fact parties appearing in person in suits on the 
Original Side of the Bombay High Court have to give to the Prothonotary 
the addresses at which all processes are to be served. 

30. Yes. The suggested procedure is in force in the Bombay High Court 
where summonses are served by clerks of the plaintiffs’ attorneys who are 
appointed special bailiffs by the sheriff. 

31. The practice prevailing on the Original Side of the Bombay High 
Court works satisfactorily. 



32. Order 10 does not apply to the High Court. As. regards Order 11 
it is made use of except as regards interrogatories. Order 12 is not used 
.as extensively as it ought to he. We think that this is due to neglect. 
The remedy seems to be to disallow the costs of such part of the hearing as 
is taken up in proof of facts or documents which have been obtained by 
notice to admit or interrogatories. 

The provisions of Orders 11 and 12 are not sufficiently availed of in the 
mofussil. This neglect may possibly be due to want of sufficient instructions 
and also to the system of payment of fees to the pleaders. The remedy 
lies in the High Court enacting rules and embodying them in the civil 
•circulars. 

33. No. 

34. Yes. 

35. No. 

36. We accept the suggestion. The High Court rules sufficiently provide 
•for the use of affidavits in various matters where proof in that form can be 
■reasonably given. 

37. There is no standard by which these things could be measured. 
Moreover, the remedy might be worse than the disease. It might lead to 
prolongation of the proceedings by frequent protests and by applications to 
the appellate court for remand. 

38. The application of Order 37 of the Code has been recently extended by 
the High Court. Order 37 has been made applicable to Buits mentioned in 
section 128 (2) (/), (t) except suits on a trust. This we consider sufficient. 
It is not advisable to extend it to the mofussil. 

39. We do not think the principle should be extended except to the extent 
■of enacting that the manager of a joint Hindu family may sufficiently re¬ 
present its members in regard to monetary transactions of the family. 

40. We prefer the existing practice. 

41. No. The High Court Rules, we think, are adequate for the purpose. 

42. Such a practice is always discouraged in Bombay. See the observa¬ 
tions of Jenkins, C. J., in I. L. R., 30 Bom., at p. 186. 

“ Ex parte orders should be granted with the greatest caution and 
where rapid action is desired, it is always possible under the 
rules of the Bombay High Court to serve with leave short notice 
of any application to the Court.” 

We are not aware that this evil exists in the mofussil. 

43. We are not aware that our judgments are unduly long. We deprecate 
■any attempt to encourage judges to shorten their judgments for the parties 
are entitled to know that their version of the matter is both sufficiently 
heard and sufficiently considered. It should be made possible to obtain 
•copies of judgments with greater expedition. This is merely a question of 
increasing the clerical staff. 

44. Yes. 

45. Original dates are fixed' according to High Court Rules. Adjourned 
hearing dates after the suits appear on boards are fixed by the judges. 

47. No. 

48. We accept the suggestion. 

49. Suits are tried continually from day to day but not for the whole 
•day as the trying judge has generally to attend to miscellaneous and urgent 
business. 

51. Yes. Provision may be made for giving preference to such suits as on 
the Original Side of the High Court. 



314 


56. (6) No. We think it should not be necessary for a decree-holder to 
apply periodically and that he should be allowed to execute the decree at 
any time within the period of limitation. 

57 and 58. The proposed alterations are not desirable. They might result 
in injustice. 

69. The second proviso to Order 21, Rule 16, may be altered by providing 
that after such a transfer the decree should not be executed against the 
other judgment-debtors except with the leave of the court and to the extent 
to which the court may order it. 

60. Yes. We think that Order 21, Rule 21 and Rule 22, should be 
retained. 

62. Order XXI, Rule 26, does not require any alteration. 

66. Provisions of Order 34 are adequate as far as the Bombay High Court 
is concerned and do not require any change at present. 

67. There is no such delay in Bombay. 

70. The remedy of the judgment-creditor is to apply to have the judg¬ 
ment-debtor declared insolvent. The provisions for arrest and attachment 
before judgment do not operate effectively, but we think that if the scope 
of these provisions are widened they are likely to be abused. 

71. None. 

72. We think not if the document is otherwise satisfactorily proved. 

73. Yes. We accept the suggestion. 

74. We think the existing law should remain. 

75. We think that the court should be empowered to award interest on 
damages in cases of breaches of contracts. 

76. Yes. 

77. We think that in the case of partnership started with a capital of 
Rs. 600 or more, it should be made compulsorily registerable. 

78. The present law as regards the doctrine of part-performance as applied 
in India should be retained. 

79. There should be no change in the existing law. 

81. Existing law should be retained. 

82. No. In our opinion the number of frivolous claims is insignificant 
in comparison with dishonest and frivolous defences taken up by the defen¬ 
dants. 

83. Yes. 

84. The existing law as laid down by the Privy Council is sufficient. 

85. The provisions of Order 26 of Civil Procedure Code in our opinion are 
sufficient and may be more extensively used and may be made applicable to 
other eases. 

86. No. 

87. No. 

The writ of summons has to be served by the sheriff and if the defen¬ 
dant is unacquainted with the English language an official translation has 
to be prepared. We think it would be better if the writ were prepared by 
the solicitor and merely sealed by the office and then be given to the solicitors 
to be served on the defendant. As regards translations of writs they should be 
dispensed with at any rate in Bombay or private translations certified by the 
attorneys to be correct should be allowed. 

The concise statement is useless. The relief claimed can be seen by 
looking at the prayer. 

We may also point out that a practical difficulty is caused by section 17 
of the Presidency Towns Insolvency Act in the way of arresting a debtor 
who has filed a petition in insolvency after the decree. This section provides 
that after the making of an adjudication order no creditor shall inter alia 
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commence any suit or other legal proceeding against the debtor exoept with 
the leave of the insolvent court. In Madras this section has been construed 
as applying to execution notices even. (See the decision in the case of 
C. A. Easwara Iyer vs. K. Govindarajulu, I. L. R., 39 Mad., 689), and 
this decision. has been followed by the small cause court in Bombay; so 
that if the defendant files a petition in insolvency after the decree is passed 
against him, the plaintiff cannot even take out a notice in execution under 
Order 21, Rule 37, of the Civil Procedure Code calling on the defendant to 
show cause why he should not be arrested in execution of the decree. In the 
Bombay High Court the practice is that such arrest notices are issued, and 
when the party appears he is directed by the Court to apply for and obtain 
an interim protection order from the insolvent court within a specified time, 
otherwise the Court makes the notice absolute. According, however, to the 
practice of the small cause court the debtor has simply to file his petition 
and he need not even apply to the insolvent court for an interim protection 
order. Thus the judgment-creditor is put to great difficulty. It is, there¬ 
fore, suggested that section 17 of the Presidency Towns Insolvency Act should 
by amendment be so clearly worded as to justify the practice of the Bombay 
High Court, because on the strict wording of the section it may be con¬ 
tended that the ruling in the Madras case, on which the practice of the 
Bombay small cause court is based, is correct. 

We are unable to accept the suggestion that appeals arising out of claims 
not exceeding Rs. 1,000 in value may be tried by two subordinate judges 
and that there should be no second appeal to the High Court in the event 
of their agreeing in their conclusions. Our reasons briefly are: — 

(1) It is necessary that final and authoritative opinions on question of 

law should be delivered by the High Court. 

(2) The suggestion leaves room for conflicting decisions by different 

courts in the same Presidency. 

(3) Litigants obtain the benefit of better trained lawyers and judges 

in the High Court. 

(4) The opinions of inferior courts do not inspire the same confidence 

in litigants, as the opinion of the High Court does. 

(5) The suggestion involves increased cost to the State. 

(6) Second appeals are not admitted by the High Court for the mere 

asking. The admitting judge sees that the requirements of the 

Code of Civil Procedure are satisfied. 

(7) The comparatively small percentage of successful second appeals is 

no sufficient reason for curtailing the right of second appeal. 

II. 

Opinion of the Bombay Bar Association on the Bill to increase the jurisdiction 
of the Bombay Court of Small Causes. 

We are opposed to the extension of the jurisdiction of the Presidency 
small causes court to Rs. 5,000 as proposed. 

The reasons given for the proposed extension are: — 

(1) to relieve the High Court of the necessity of trying suits which 

should properly be cognisable by a court of small causes, and, 

(2) to afford litigants a cheaper and speedier mode of redress. 

To deal with the first point, we take it that the necessity of relieving the 
High Court of such suits is based on the belief that the work of the High 
Court during recent years has been considerably congested and that the 
High Court is not able to dispose of suits as quickly as it should. Whilst 
admitting that there has been a considerable increase in litigation in recent 
years, as there must be in a city like Bombay with its increasing population 
and commerce, we do not admit that the work of the High Court has thereby 
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‘become congested to the extent it is represented to be in some quarters, or 
■that such increase cannot be and in fact to a certain extent has not been 
satisfactorily dealt with by means and methods other than the enhancement 
■of the jurisdiction of the small cause court. The increase in the number of 
suits in the years 1918 and 1919 was principally due to the sudden collapse 
of the market after the declaration of the Armistice which led many a 
merchant to repudiate his liability and so resulted in an unusual crop of 
litigation. Similarly the increase in the number of suits in 1920 and 1921 
may be principally attributed to the instability of exchange resulting in a 
similar repudiation of contractual liability and consequent litigation. Another 
cause of the increase in the number of suits is due to the Rent Act under 
which landlords and tenants have filed a large number of suits either in 
•ejectment or to fix the standard rent or to have any other right under the 
said Act adjudicated upon. These causes of increase in litigation are tran¬ 
sient in their nature. It may bo said that the bulk of litigation due to 
these causes has now practically been disposed of. The Chief Justice of the 
High Court of Bombay recently ordered that suits of 1918 to 1922 should be 
placed on the daily board in priority to suits of 1923 and 1924. When they 
were so placed it was found that most of them had been awaiting dismissal 
having been either settled or abandoned long ago; in many others ex parle 
•decrees were passed and in some others consent orders or decrees were obtained. 
Very few of such suits were seriously contested thus showing that there was 
really no substance in the said litigation, defences having been put is mostly 
for the purposes of delay. The rent suits are also found now to be very few 
and on the expiration of the Rent Act in a year’s time they will altogether 
disappear. It is no exaggeration to say that by the end of the first term 
■of 1924 the so-called congestion of work in the High Court will practically 
•disappear. 

3. Assuming that there is a certain amount of congestion in the High 
■Court, we do not agree that the congestion is so great as to justify a transfer 
of suits to the extent of Rs. 5.009, a transfer which would practically take 
away from the High Court half the number of suits filed therein during a 
year. It has been found that out of about 5 to 6 thousand suits that are 
now being filed in the High Court during one year nearly 2 to 3 thousand 
are those of an amount less than Rs. 5.000. Nor does it appear to us to be 
a proper remedy to remove nearly half the number of suits from the High 
■Court in order to relieve its congestion and to transfer them to a Court whose 
work, if anything, is even more congested. In the year 1923 approximately 
33,000 suits were filed in the court of small causes as against about 26.000 
in previous years and it is a notorious fact that many a suit in that court, 
particularly where the amount claimed is more than Rs. 1,000, is not heard 
and finally decided until six months or even a year after it is filed. On the 
other hand, the majority of short causes both ex parte and congested—and 
suits where the claim is below Rs. 5.000 are, as a rule, filed and tried as 
short causes—are disposed of by the High Court much quicker. 

4. The Bombay Government had dispensed with the additional judge, in 
the small cause court on the ground of retrenchment. The work in the 
said court is now so much in arrears that Government is constrained to make 
provision in the present budget for an additional judge again as from April 
of this year. The proposed transfer of jurisdiction to the said court would 
necessitate at least three more judges being appointed solely for dealing with 
the extended jurisdiction and such judges we take it would be given higher 
salaries than what the small cause court judges are given at present. 
Moreover appeals from the small cause court in the extended jurisdiction 
cases nould constantly take up the time of two fudges of the High Court 
sitting in appeal and thereby cause a waste of judicial power so far as the 
work of the High Court itself is concerned. Would it not be a better and 
cheaper remedy to appoint one more additional Judge, as recently proposed, 
in the High Court itself? 

5. We cannot agree that the jurisdiction proposed to be transferred should 
properly be cognizable by the small cause court. The small cause court as 
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its name indicates should deal only with matters of a small amount with a 
certain amount of despatch and it is for that reason that it has a summary 
procedure. To give it a jurisdiction of Rs. 5,000 with all the powers inci¬ 
dental thereto such as discovery the granting of injunctions and the appoint¬ 
ment of receivers is to engraft on it a jurisdiction entirely foreign to 
its nature. With all deference we cannot help stating that both the Bench 
and the Bar of the small cause court, competent as it is to deal with its 
present jurisdiction, is not trained and not sufficiently competent to deal 
with the higher jurisdiction proposed to be given to that court. Efficient 
administration of justice necessarily implies not only a competent Bench but 
even more so a competent Bar. Barring a few exceptions we venture to say 
that the Bar of the small cause court has very little conception of pleadings- 
and is otherwise not efficient enough to deal properly with the said higher 
jurisdiction. 

6. Nor does the commercial world or the litigating public entertain as 

much respect for the Bench and the Bar of the small cause court as it does- 
for that of the High Court. The public in general have much less confidence 
in the judgments of the small cause court than they have in those of the 
High Court. It is a notorious fact that litigants prefer to have their cases 
tried by the High Court even though they may have to incur more costs. 
This is evidenced by the fact that many suits even now are filed in the 
High Court wherein the claim is between Rs. 1,000 and Rs. 2,000. This is- 
further evidenced by the fact that landlords have preferred to file suits 
against their tenants in the High Court suits wherein the annual rent has 
been not only below Rs. 2,000 but even below Rs. 1,000—even though the- 
High Court has consistently refused to give the successful landlords their 

costs against the tenants. It is also notorious that many a defendant in the 

small cause court has availed himself of the present section 39 of the Presi¬ 
dency Small Cause Courts Act to get the suit transferred to and to be tried 
by the High Court. 

7. We now come to the second reason which is that by the proposed 

transfer of jurisdiction litigants would get a cheaper and speedier mode of 
redress. In our opinion the mode will neither be cheaper nor speedier. As- 
regards the cost of High Court litigation it must be stated that generally 

speaking it must necessarily be higher than the cost of litigation in an 

inferior court. As regards the costs, however, in short causes—and suits 
below Rs. 5,000 are mostly filed as short causes—it must be stated that it is- 
far from being exorbitant. An ex parte short cause of whatever amount 
does not cost more than about Rs. 300. A summary suit on negotiable 
instruments does not cost more than about Rs. 200. If suits of this kind 
were filed in the small cause court the ad valorem fee on Rs. 5,000 alone would 
be over Rs. 400. Besides the stamp fee on interlocutory applications as 
well as professional fees paid to pleaders, solicitors or Advocates would 
carry the cost much higher. Even when a short cause below Rs. 5,000 in the 
High Court is contested or transferred to the list of long causes and then 
heard as a long cause the total cost does not exceed Rs. 1,000 and as a rule 
falls considerably below that sum. Moreover the High Court of Bombay has 
recently framed rules applying the summary procedure applicable to nego¬ 
tiable instruments under Order 37 to suits mentioned in section 128 (2) (/) (t) 
of the Civil Procedure Code, thereby providing for a much speedier and 
cheaper mode of redress than can ever be had by the proposed transfer of juris¬ 
diction. The High Court rules, moreover, provide for the filing of partnership- 
or administration suits as short causes if all that is to be done is to refer 
them to the Commissioner for taking accounts as is the case in the majority 
of these suits. They can also, if the parties so choose, be filed by way of 
originating summons. 

8. The desire to have competent professional assistance is generally stronger 
than the desire to have cheap justice. Litigants will in all probability seek 
the assistance of solicitors or counsel who will naturally charge special fees 
for going to the small cause court. The result of what we have stated 
above is that the cost in ex parte mntters below Rs. 5,000 in the High Court 
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is certainly less than what it will be in the small cause court and that the 
cost in contested matters will on the whole be not less, in all probability, in 
the small cause court than it is in the High Court. 

9. Nor do we think that justice will be speedier so far as suits below 
Us. 5,000 are concerned. These suits are at present distributed among six 
fudges sitting on the Original Side of the High Court and in the majority 
of cases, being filed as short causes, have precedence over other suits above 
Hs. 5,000. In the small cause court they will have to be tried by 2 or 5 
judges with less experience and despatch than what the High Court judges 
!an bring to bear upon their work. There is undoubtedly some truth in the 
cry of delays of the law in India. So far, however, as the Bombay High Court 
is concerned, such delays are entirely due to the failure of Government to meet 
the demand for the increase of the personnel of the High Court Bench and 
the administrative staff of the Court so as to enable it to deal with 
the increase in litigation. We agree that the administration of justice 
should, as far as possible, be expeditious. But we firmly maintain that in 
the pursuit of despatch there should be no sacrifice of justice and that if it 
came to a choice of evils we would unhesitatingly prefer the administration 
of tardy justice to that of speedy injustice. We respectfully submit that the 
proper remedy is not to transfer a higher jurisdiction to a lower court but 
to increase the number of High Court Judges and the administrative staff of 
the High Court 


Messrs. H. C. COYAJEE and N. P. ENGINEER, Representatives 
of the Bombay Bar Association, called and examined on 
Monday, the 25th August, 1924. 

Chairman .—You represent the Bombay Bar Association P 

A. Yes. 

Q. Now the first thing to deal witli is the length of time that cases might 
reasonably take. 1 see you say that commercial causes should take four 
months, long causes nine months or a year and the short causes about six 
weeks. You also point out that suits for specific performance and injunction 
require special expedition. But as regards appeals I see you say that first 
appeals should be disposed of in a year and a half and second appeals within 
one year. Of course a year and a half about first appeals would be a great 
deal better than the present state of things, but I understand sometimes 
second appeals take about two and-a-lialf years. I think one and-a-half 
years is too long in most of the first appeals? 

A. That is because sometimes translations are necessary. In the mofussil 
they do very often without translation, but here, in the High Court, you 
need translation. This translation demands some time, and after trans¬ 
lations are ready parties take copies and paper books are prepared for 
the use of the court and copies are supplied to the counsel engaged and 
this whole affair causes a little delay which is not caused in the districts. 

Q. But still in an ordinary case would not a year be sufficient? 

A. If you start with clean hands that is with no arrears of translation, 
etc., I should think one year should be enough. .That is my personal view, 
but the trouble is with regard to translation in the translation department. 

Q. What I am thinking of is to fix an ideal figure? 

.4. I think ordinarily one year should suffice. 

Q. Of course, if you cannot get your translation out, you cannot get your 
appeal disposed of in a year’s time? 

A. Yes. 

Q. As regards second appeals, I see you put down one year. Do you not 
think, as an ideal figure, that is rather a little long? 

A. I should think so. 
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Q. If the man had one trial in the lower court, one appeal in the district 
court and if the second appeal is also going to take .another year, would it 
not make the business a long one? 

A. Yes. 

Dr. DeSouza .—I find the average duration of second appeals in Bombay 
in 1922 was 417 days and there were many appeals which took more than 
417 days. 

.4. That depends upon the number of courts that were there to dispose 
them of. Some matters may be ready for hearing and may not be brought 
up only because you have not got a sufficient number of judges, but we have 
nothing to do with that question. If we have a sufficient number of judges, 
1 entirely agree with the learned President, that ordinarily second appeals 
can be disposed of in nine months. That would be a reasonable period 
for their disposal. 

Chairman. — Q. Never mind the present condition of affairs, the present 
number of judges, the present congestion in the translation department. 
What we want to know is the ideal figure. We should aim at that. Do you 
think that if an appeal can be disposed of in a year, it will be satisfactory? 

A. It will be satisfactory, no doubt, but the question is whether it is 
possible or not. 

Q. That is not the question. We want to know what kind of expedition 
the public has a right to have? 

A. 1 think one year would not be too short if that can be managed. 

Q. About second appeals, is there any reason why second appeals should 
not be disposed of within six months from the date of their institution? 

A. If we have sufficient number of judges, I see no reason why second 
appeals should not be disposed of within six months. 

Q. You say one of the causes of difficulty, apart from the insufficient 
number of judges, is getting paper books ready? What are your other diffi¬ 
culties. First of all take the case of second appeals—What printing hay* 
you to do in second appeals? 

A. In the case of second appeals judgments of the lower courts and the 
memoranda of appeals arc always printed and then there is translation aiQ 
copying work of important and necessary documents, ft all depends upon 
the nature of the case as to how many translations are required. This 
morning I was reading a second appeal. The first appeal was decided by 
your colleague Dr. DeSouza and there was a heap of papers. The question 
was one of permanent tenancy of land situated in a talukdari village. There 
were so many documents which involved points of law gnd all that domandb 
time and that cannot.be done in six months. Then there is another thing. 
When translations are made preference is given to judges’ copies. Copies are 
first prepared for them and then for the counsel and pleaders. 

• Q. Where are the copies prepared ? 

A. For the. judges copies are prepared in the office, but the pleaders are 
expected to have their copies from their clerks who come to court and copy 
them out for themselves. 

Q. Where is translation done? 

A. In the translation department. 

Mr. Justice. Stuart. — Q. Would it not be a saving if that was done by 
the counsel themselves? 

A. Parties do make private translations. When I was practising as a 
pleader T used to sit down and translate important papers myself. 

Q. Is it a rule that they must be translated by the court? 

1. The appellant’s pleader may translate himself, but the translation may 
not be acceptable to the other side and a question may arise at the time of 
bearing as to whether the translation is right or wrong. 


cor,. III. 
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(J. Exactly the same difficulty can arise in the case of a court translation 
unless the translation department is perfect? 

A. The Privy Council has said it is. 

Q. Do you mean to say that translation by the translation department 
leaves no opportunity for difference of opinion? 

A. We dare not differ. 

Q. How are documents printed? By whom are they selected for printing? 

A. The pleader on each side is expected to know what documents are 
necessary. He gives a list of documents which are necessary. 

Chairman. — Q. Does that work satisfactorily in the case of big first 
appeals? Do you find any difficulty as regards them? 

A. I think it is working quite satisfactorily. 

Q. Then if a case goes to the Privy Council the paper book has to be 

printed and you make no exception for any case of any value? 

A. No. 

Mr. Oupte. — Q. As regards the translating work. If a rule he made 
that the pleader for the appellant should make the translation himself and send 
that to the other side and in case it is not objected to by the pleader of the 
other side no official translation is required. Do you think that they w'iU 
expedite the hearing of the appeals? 

A. I don’t think it makes much difference. As a matter of fact it is now 

being done. The translation is made by the pleader of one party and if 

the other party has no objection that is admitted and if the other party 
has any objection the matter is referred to the official translators. 

Chairman. — Q. In practice do you find that cases very often turn upon 
contested points in translation. You see the translation of little phrases 
does not really matter much either way and if an honest translation is made 
it serves everybody’s purpose. 

A. T think so specially when there is a construction of a will. Ordinarily 
I think these things do not matter much. 

(J. But this difficulty arises as 1 understand on account of the shortage of 
staff in the translating department and in the copying department. 

.4. I believe so. T have not much experience but I think that this is so. 

Q. Do you think that if the shortage of the staff is corrected and those 
departments are put in a position to cope with their work that might solve 
the difficulty without changing any rules? 

A. I think that may expedite matters to some degree. 

Mr. Justice Stuart. — Q. Is there any translating work done on contract 
here or is all done by men who are on fixed salaries? 

.4. The position now is this. You have a permanent staff and that is 
supplemented by junior members on the Appellate Side and they do contract 
work. 

Q. That is so much for one hundred words? 

.4. I think so. 

Q. Is it possible to supplement that staff? 

A..The difficulty is this that very often translation done by the junior 
men is not so satisfactory as that done by the experienced translators. 

Q. T cannot understand why that staff should not be supplemented. Is it 
not a fact that the translation fee which you have to pay is far more than 
♦he amount paid to the translator? 

A■ I do not know anything about that. 

Mr. Ghtpte .—Translations are generally done by retired translators and 
they are allowed Re. 1 for a particular number of folios and the rest of the 
•mount goes to the Government. 

A. Yes. 



321 


Mr. Justice Stuart. — Q. I cannot in these circumstances understand why 
the High Court cannot increase its staff and at the same time make extra 
money from the translation work? 

A. I think that would he satisfactory. I do not see any serious difficulty 
in the way of doing it. 

Dr. DeSouza. — Q. Are second appeals sometimes kept back because “the 
translation of documents is not ready? 

A. No, I don’t think so, hut the main reason is the insufficiency of 
judges. 

Chairman .—Coming to the question of the district judges, I take it that 
your Bar has scfme experience of the mofussil courts. 

A. Some experience of course. 

Q. You know that at present certain class of cases are reserved for the 
district judges. For example, probate work, succession work, land acquisi¬ 
tion work, etc., and I understand in Bombay also suits in which the Secretary 
of State is a party. Now have you any suggestion to make as to whether 
any work that is now being done by the district judges might just as well be 
done by first class subordinate judges or second class subordinate judges? 

.4. As regards succession certificates I understand that the subordinate 
judges, first class, are being invested with these powers in our province at 
least, but I can tell you that the first class subordinate judges are probably 
the heaviest worked judicial officers. That is my idea and I do not know 
whether Dr. DeSouza agrees with me or not. I would not, therefore, impose 
anything more on the subordinate judges, first class, but I would rather say 
that the district judges are more lightly worked than the first class sub¬ 
ordinate judges and therefore I would not take any work from the district 
judges and give that to the first class subordinate judges. Powers as regards 
succession certificates as I have already told you are being given to the 
subordinate judges, and I do not see that any relief should be given to the 
district judges. 

Q. Do you think of any better distribution of the work? 

A. I don’t think of any. 

Q. You have not touched upon the point of village' panchayat courts. 
That, however, is an important question. Ib there anything which you can 
tell us as to the prospects in Bombay of getting smaller and' simpler suits 
dealt with at the spot by village panchayat courts? Do you think that that 
is practicable? 

A. I have no experience of these and therefore I would not venture to 
give my opinion as regards the working of these courts. But I may say that 
in matters of criminal offences the police is invested with some jurisdiction 
that would be helpful but I find then that there are constant complaints 
Against the police and there is a good deal of discontent against them. 

Q. That does not take us very near to the question of panchayat courts P 

.4. No. 

Q. Now in question to we ask about the scope of the small cause courts. 
Have you been good enough to look at the schedule of the Small Cause Court 
Act with a view to seeing whether any class of cases are excluded unneces¬ 
sarily from their jurisdiction? Take first of all the Provincial Small Cause 
Court Act ? 

.4. The body whom I represent now, whatever my personal opinion may be, 
is against investing presidency small cause courts with jurisdiction over 
matters excluded from section 19. 

Q. But can you tell us what is the general basis for that opinion, is it 
because they think that the small cause courts are sufficiently congested with 
work at present, or because they think that they are not sufficiently com¬ 
petent ? 

M 2 
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A. People, as a matter of fact, seem to be satisfied if their cases are 
decided by the High Coart. Even now there is an option given to the liti¬ 
gants to go either to the small cause court or to the High Court and very 
often they go to the High Court. 

Q. You are now dealing with the presidency small cause court. Let us 
take the provincial and take cases within the small cause court jurisdiction 
and below five hundred rupees. Has your Bar Association considered 
whether any other item in second schedule of the Provincial Small Cause 
Court Act is unnecessarily there or whether it can be possible to eliminate 
particular items from that schedule? 

A. 1 am afraid I am not in a position to give any opinion. 

Q. Y’our general opinion is that the jurisdiction of the small cause court 
should not be increased? 

A. Yes. 

Q. Do you think that in this province the sub-registrars—people who 
register documents—ran be given any civil jurisdiction? 

A. I have not been able to follow this question. 

Q. In some provinces sub-registrars are as a rule a bod}’ of men well 
educated, and in some other provinces they are not able to be trusted with 
anything. It has been suggested to us—apparently the suggestion is not 
ours—that these people might be used for disposing of uncontested cases? 

.4. When will it be decided, whether a suit is contested or not? 

Q. I suppose when the time comes for that, when the man enters appear¬ 
ance or happens to be heard? 

A. If it is to be decided when the man happens to be heard then the 
judge can decide the case in three minutes. 

Mr. Justice Stuart. — Q. How can you get away from this situation? The 
case must come up before a judge, or a master or somebody of that kind in a 
court to decide whether it is uncontested or not and it appears to me to be 
an absolute waste of tune, when you find it uncontested to send it to any 
other man. 

A. That is why I put the question as to when it is to be determined. 

Q. Of course the only possible reform would be to hand over to the sub- 
registrar simple money suits up to fifty rupees, whether they be contested 
or not. I do not say anything to support that scheme but at any rate 
that scheme would save time. But then we raise the point whether the sub¬ 
registrar would be competent. 

Chairman.—The reason why I asked you this question was that in answer 
to question 17 you say “ yes.” 

A. The answer “ yes ” was given for this reason, if T may explain to the 
Committee. Our idea is that if it is feasible and if it is uncontested then 
let it be tried by the sub-registrar. That was the only object for saying 
“ yes.” 

Q. T thought from your answer that your Bar Association was of the 
opinion that there was something in the suggestion? 

A. Wo considered it and in the first place we tried to understand the 
question as best as we could. 

Q. The question would be to invest the sub-registrars with jurisdiction to 
try certain classes of cases which are uncontested to make for their speedy 
disposal. 

A. The moment the thing is brought before the judge and he has wasted 
some time on it, then lie can dispose it of then and there if it is uncontested. 

Q. You might have a system by which the defendant might bo required to 
enter appearance. 

A. I have explained on what understanding we replied as “ yes.” 
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Mr. Justice Stuart. — Q. What type of men are your sub-registrars 

A. I have no jdea. 

(Dr. DeSouza—They are graduates, but not law graduates and their 
pay ranges from Rs. 80 to Rs. 150.) 

Chairman.—- Now, let us go to the question of appeal. That is an im¬ 
portant question. I see that your Bar Association is against any curtailment 
of right of appeal. 

A. Yes. 

Q. Now let us just consider that a little more. I would like you to look at 
it from this point of view. As regards simple money suits, suits for movables 
up to five hundred rupees, the law in India is a bit summary and business¬ 
like. You have got small cause court jurisdiction over them. An regards 
bigger suits, suits over five thousand rupees, there again it is difficult to see 
whether it can be more businesslike than it is, because you get a trial and 
then you go to the High Court on first appeal, on facts and law. 1 do not 
want you to consider the question of these cases, but the difficulty is about 
the intermediate class of cases. Just at present it is a little difficult to be 
satisfied with the way in which we are dealing with them. The man gets, 
his trial and then there is an appeal on facts and law to a district judge 
or a first class subordinate judge. Then we make these findings of facts 
final, and then there is an appeal to the High Court on points of law. The ’ 
High Court finds it generally difficult to disentangle facts from law and 
make up their mind whether it is with the point of law or the facts that 
there is something wrong, and if there is any question that cannot be 
answered straightaway, it is very apt to result in a remand, because the 
High Court is not really master of the facts. Then it comes back again 
and there might be another appeal from the findings on remand, and in 
some courts the position is worse-—as is in Madras—because all second 
appeals under a certain value are heard by a single judge and the result 
is that there is a Letters Patent appeal. Is not there any way in which 
one can better our present system with regard to these small cases, not of 
the small cause type? In this province Order XLI, Rule 11, seems 
to be worked pretty satisfactorily. At any rate I notice that of the cases 
that* got through Order XLI, Rule 11, 224 restflted in appeal being dismissed 
ultimately and in about 90 cases there was some interference. That is to 
say, out of two cases that were teard one was interfered with. 

In many parts of India of the cases that you get under Order XLI, 
Rule 11, out of about 100 cases the High Court has to interfere, only in 
about 25 per cent, of the cases. What I am pointing out is that in some 
courts it is worse. What I am suggesting to you is this. That sort of 
protection, if it was a first appeal, would not matter very much because 
you should see whether an interference is required or not. If you are 
dealing with a third hearing of a case which is a small case—I don’t say 
its money value is always a conclusive test of its importance—when it 
comes on for a third hearing (which is coming on probably after two years 
when the case- was first heard), don’t you think that it is a tremendous waste 
of labour both to the party and to the court and that the proper thing 
would be to have a rather stricter scrutiny of second appeals than we do 
have, before the respondent is called upon to appear? What I suggest is 
that instead of Order XLI, Rule 11, being looked on as a simple question 
as to whether there is a point of law, no appeal ought to be allowed to go 
on unless there is some reason for thinking that a further hearing is really 
required in the interests of justice. It seems a great pity that 224 respon¬ 
dents should be unnecessarily brought up to the High Court for a third 
hearing. Don’t you think that something could be done to improve that? I 
don’t suggest anything very drastic. • I don’t suggest that you should stamp 
out second appeals, merely because of their value. It would be possible in 
those cases where the mere value of the appeal does not show it to be of a 
special importance, that the party wanting a third hearing should have to 
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make some sort of a special case. Do you think your Bar would very much 
mind if Order XLI, Rule 11, is, so to speak, altered in some such way 
as that? 

A. I will discuss it at some little length. First of all what we call small 
cases. 1 will first of all deal with it. No doubt in many of our second 
appeals probably the value is less than Rs. 300. But that is only what 
Sir Lawrence Jenkins calls the notional value of the thing and not the real 
value. Fqr instance, in the paper book which I banded to Mr. Justice 
Stuart, there the valuation is Rs. 382 for all purposes. But the stake 
involved is very large. This by no means is an uncommon instance. 
Therefore, firstly we will have to see what is meant by small cases or eases 
of small value. Then we must have regard to the interests of the successful 
respondent. I quite agree that his interests should be sufficiently safe¬ 
guarded. I think there are two ways of Safeguarding that interest. One 
is that which fell from the learned President about Order XLT, Rule 11. I 
mean if, for purposes of second appeal it is formulated on the same lines 
as section 100 of the Code of Civil Procedure, that would be satisfactory. 
That section 100 lays down the scope and the rights of second appeal. Jf 
this is made clearer we can have no objection. That is one thing. The 
second is this. What is generally heard in favour of the successful respondent 
is that he is denied the fruits of his victory for a good long time. I will 
consider it in two aspects—first, money decrees and then immovable 
property. As regards money decrees in our province for the past 80 
years the practice is that a successful decree-holder always executes 
the decree but he may be called upon to furnish security. So far as my 
province is concerned, 1 do not see that the successful respondent is put to 
any inconvenience. As regards immovable properties, I quite agree that 
stringent enactment should be made as regards execution of those decrees. 
I may be permitted to make this suggestion that as regards immovable 
properties, it may be enacted that a successful party is entitled to execute 
his decree unless for special reasons to he recorded by the court, the court 
thinks otherwise. For instance, it may bo a decree for the pulling down of 
a building. Therefore, unless for reasons to be recorded, the court thinks 
otherwise, the successful respondent may be allowed to get the fruits of his 
decree. Of course there is some inconvenience, but inconvenience will always 
exist. For instance, all the world over, in the case of suits, many suits»fail 
and it is not always the plaintiff that succeeds. I have not got the statis¬ 
tics, but that does not mean that courts should be abolished or the powers 
of courts should be curtailed. There are certain inconveniences which arise 
out of the fact that justice in these matters is being done by human beings, 
or in other words it is human administration. 

Q. I quite agree with you, but I think there are always two kinds of 
cases—cases which really require a third hearing because of their importance 
and cases which do not require a third hearing because of their small value. 
There are many instances in which litigation is indulged in out of all pro¬ 
portion to the interests of the either party. 

A. In the first place the statistics which you have in hand are concerned 
with recent years. At one time our High Court took a more extended 
view of the powers of the High Court in second appeals and I have a 
clear impression that we used to interfere much more freely than we are 
doing now. But that is another consideration. In the first place a party 
wants to go to the High Court for this reason. You get a better trained 
bar and certainly more competent judges. Then again there is one thing 
more. If you deprive the High Court of this, you deprive the High Court 
of the salutary powers of control. I attach great importance to this fact. 
The High Court must have control over the subordinate judiciary. I do not 
think I need trouble you with details. The reasons are quite obvious. 

Mr. Justice Stuart. — Q. Would you look at it this way? I premise that 
it can hardly be suggested that the High Court has no control over provincial 
small cause court judges. Now is it not a fact that that control is not exer- 
sised by hearing appeals from them? 
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A. When the subordinate judiciary know that the High Court can and 
will interfere they will do their work more carefully. 

Q. But the High Court can and will interfere in the eventuality Sug¬ 
gested. It is perfectly possible for the High Court to examine the work 
of these benches by inspection and if they consider that the work is bad 
they can and will interfere just as they can interfere in the cose of small 
cause court judges. By this examination they can say that the work is bad 
and that a certain man is not fit to be a small cause court judge. I have 
been controlling courts for more than ten years and I know exactly what 
the work means. Control by the hearing of appeals is not at present a 
satisfactory form of control, because, before the appeal comes on for hearing, 
almost invariably the man is transferred to another place and you have to 
trace him to the next district. 

A. If you grant finality, surely there will be relaxation of the High 
Court control. 

Q. Are not findings of facts already final? 

A. But still when the second appeal comes up for hearing we can force the- 
judges to consider the matter. 

Q. But do you not then force the judges to act illegally? Under the law 
judges of the High Court cannot interfere in findings of facts whether they 
are right or wrong. Even if a first class subordinate judge arrives at a 
perverse finding of fact, how can the High Court interfere? The High Court 
can say that it is a bad finding of fact but it cannot interfere under the law. 

A. But w'ho is going to complain to the High Court Judges that a pare 
cular judge is not a good judge on facts and who is going to listen. 

Q. I assure you I am always ready to hear complaints against judges who , 
arrived at perverse judgments. 

A. But all judges may not be like yourself. Ordinarily speaking my idea 
is that the High Court should remain in touch with the' subordinate judi¬ 
ciary. I do not know whether I am talking of a matter with which the 
Committee is not concerned. 

Q. Not at all we are very interested in it! 

A. In the first place it is human nature that if you have some body to 
look into your work, you will be very careful and do your work properly 
and secondly I am proud of the judiciary of this province. The majority of 
them are men of honour but unfortunately lapses have occurred to my own 
knowledge and have been exposed. Fortunately they are very few but 
where a few have been exposed it is possible more may occur and if that 
control is taken away there may be still more instances of that kind. 

Q. We agree as to the end, but not as to the means, we both want proper 
control and proper supervision. 

.4. The only thing we differ at is that I think this control can only be- 
given by appeal. 

Q. I regret to say that curiously enough it is always found that the man 
who has been dismissed is found to be the man whose judgments are often 
upheld by the High Court. 

A. You have now supplied me with an argument for my statement. It is. 
for this reason that the High Court should have a minute and careful 

looking into the working of such men. Your point is exactly the same as 

mine is and we are, I think, now coming closer to the point. The man whom 
I have referred to and who was convicted some time ago was one of the ablest 
men and his judgments were most difficult to upset and therefore I say that 
the High Court should keep its eyes open and not shut. 

Q. Your objection to the Bench system is that the parties would he 
deprived of a reference. 

A. That would be one. The second would be that you would deprive the 
parties of the assistance of a better bar and the benefit of better judges. 

My third objection to this is that the people now have greater 
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confidence in the High Court—right or wrong—and T would, therefore, like 
to leave the matters within the jurisdiction of the High Court as much as 
possible. 

Q. Do you follow what we mean by the Bench system? 

A. Not altogether. The idea is that appeals arising out of claims of 
Rs. 1,000 may be tried by two subordinate judges. But are they to be first 
class subordinate judges? 

Q. The idea is that they- should not only be first class subordinate judges 
but the best selected men in the cadre and men of ability and picked men. 

A. Two for each district. 

Q. The number would depend upon the amount of the tyork. There 
should be a sufficient number of Benches to hear all appeals up to Rs. 1,000. 
In certain provinces you may not be able to find sufficient men in the service 
capable of hearing such appeals but then you could get men from the Bar 
to fill up those posts. I say first class subordinate judges but I do not exclude 
the possibility of men being appointed as first class subordinate judges from 
the Bar. 1 think you would be able to make good appointments from the 
Bar and I also think you can find in the District Bars many very competent 
counsel at the end of their career, and you would find them excellent judges 
on the benches. We can fix their salaries from Rs. 850 to Rs. 1,000 and we 
consider the position is sufficient enough to bring them in. 

A. Then the decision of those two subordinate judges would be final. 

Q. On law and facts. 

A. Of course the decision of an appellate court is already final on facts. 

Q. If the two subordinate judges disagree there will be a right of appeal 
and if they find any difficult important point of law they will be required to 
state a case to the High Court. The case which you have brought to-day, 
I should say, would have had to be referred to the High Court by such a Bench 
but such cases are not very many. These judges would do nothing else and 
they would be able to hear appeals within three months. 

The matter would have to be considered in every province and it would 
he a fllfjfi qua non that if you cannot get officers then you should not 
have benches. But my impression is that there will be no difficulty about 
the constitution of benches. 

A. I would submit that there is one disadvantage and certainly an incon¬ 
venience. For instance you may have in a Presidency like Bombay half 
a dozen benches of that kind. Then you might have diversity of judicial 
opinions in different questions. 

Q. The reference of the case to the High Court will help the matter. If 
the bench at place “ A ” arrives at a different decision from the bench at 
place “ B.” the bench at place “ O ” will say, when the same question comes 
before it, “ we are going to refer the case to the High Court.” 

A. But see how the law would look in the eyes of the public—three courts 
deciding the same question in three different ways. 

Q. Do you not think that the law looks very much the same now? If 
you look at notes on section 115 in any commentary on the Civil Procedure 
Code, you will see how many contradictory decisions there are on that section 
alone. 

.1. The point is that the authoritative judgment on questions of law 
ought to bo left to one tribunal and that is the High Court. 

Q. What do you say as to the advantage of saving of time? 

A. I have practised in the mofussil as a pleader for some years and for a 
certain number of years as an advocate. I know these delays and I regret 
them, but so far as my memory carries me, I can say that not a single client 
asked me “ Why is not my case decided vet.” T kijow that there are delays 
and T do not encourage them, hut this is what exists in the habits of the 
oeople. of which you must take account, for it is they who are going to suffer 
and not we. 
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Q. But there is another difficulty in this matter. Remember a man who 
has succeeded in the court of appeal and the court below; he does not mind in 
the least having a right of appeal, but still he is dragged on to the High Court 

A. Of course there are such instances. 

Q,. However, 1 think we have gone very fully into the matter of thesa 
appeals, and now let us go to the next question. I wish you would tell U* 
something about the presidency small cause court, and what yuu think 
necessary to improve it. I understand that there is a great congestion 
and witnesses have constantly to come back again. Have you thought of 
anything that in your opinion can improve the presidency small cause court? 

A. Cases must, as far as possible, be tried de die in diem, and for that 
purpose T am afraid increase in the number of judges is necessary in the 
•mail cause court in the city. 

Q. Is there any change in the method that you would like to suggest? 

.1. I think it is summary enough. 

Q. I mean the way in which cases are put before the judges by the regis¬ 
trar. 

A. Not that I know. 

Q. Is there any a&use in this sort of thing, that a person whenever be 
applies for execution is always met with an application for order of instal¬ 
ments ? 

A. I have no experience. 

Q. Would you think it advantageous or practicable in the inofussil as well 
as in Bombay if either party were required to put down a registered address, 
any address he likes, and if service at that address be taken as good service? 

A. I think it is advisable. 

Q. That the man against whom the decree was passed should be obliged 
to keep it for a year, or until lie paid up the decree, or at any rate till a 
limited time after the decree? 

A. There will be no hardship. I think it is a wholesome suggestion. 

Q. Now as regards the use of order for discovery, I understand that every¬ 
where these rules are very little used in the inofussil. Do you think that 
the young pleader who comes up to the inofussil Bar has got sufficient train¬ 
ing in that kind of work and practical knowledge of the Code. Would 
anything bo gained by insisting on his study with somebody in Chambers 
or his passing an examination after he comes to the Bar? 

A. Personally I put forward this idea that he must read in Chambers 
with a senior pleader for at least one year. 

Q. One would like to do that. There might not be enough senior pleaders 
available and willing. 

A. The district judge should see that a certain number of new men are 
attached to different senior members of the Bar. 

Q. That would be a good thing if it could he introduced. Do you think 
the seniors would take the juniors without payment? 

A. They may take them without payment. For, after all they would 
be serviceable to them to a certain extent. 

Q- Do you think that something could be done to give pleaders in the 
inofussil a rather better practical knowledge, first of all in pleadings which 
seem to be done fairly badly, and secondly in the discovery sections which 
they do not seem to understand. 

A. I think the judges in the mnfussil ought to insist. They may tell the 
Bar that these matters ought to be given bettor attention. 

Mr. Gupte. — Q. Would it not he necessary to have a change in the system 
of remuneration? 
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A. Yes. The method of payment would have to be varied. As regards 
expedition in the mofussil, it is not to the interest of the pleader to prolong 
the litigation because he is paid by the case. 

Q. It is only those that are taken to the mofussil from the High Court or 
District Court that are paid by the day and otherwise fees are paid in a 
lump? 

.4. Ygs. 

Chairman .—In this province do you get cases of unreasonably lengthy 
cross-examination ? 

.4. I know pleaders who do it. But they are exceptional. 

Q. Of course we want to put down only unduly lengthy croSs-examination. 
Does it amount to a crying evil here? Do you constantly meet with such 
cases? 

.4. I don’t think so. 

Q. Do you think in the case of examining witnesses before commissioners 
there is a tendency to ask a great many unnecessary questions? 

A. Yes; it more frequently happens before commissioners than in courts. 

Q. What do j-ou suggest as regards that? Can anything be done? 

A. The commissions are comparatively very few in this province and 1 
don’t think it is a crying evil. The commissioners have no power to disallow 
questions. 

Q. Could not something be done to stop that? The fact that the commis¬ 
sioner has no power to disallow questions is itself enough to enable the 
pleaders to cross-examine pardanashin women for days and days together. 

A. Yes. But the commissioner will bo stopped for the time being and 
bn application will be made to the court. 

Q. I understand that there is a practice that some judges never give 
interim interest on damages. Would you be in favour of abolishing that? 

A. There is no reason why a man, who is entitled to receive Rs. 30,000 
to-day as damages and who is kept out of his money for three years, should 
not be given interest. 

Q. As a matter of fact in commercial cases whether it is damages or 
balance of price or whatever it is, it does not matter. 

A. Yes. 

Q. You are in favour, I understand, of abolishing Article 182 about steps 
in aid of execution and allowing the decree-holder to execute his decree at 
any time within 12 years. 

A. Yes. 

Q. The only thing about that is this. Supposing in an ex parte decree 
the first attempt to execute it is made 11 years after the decree and the 
defendant says “ This is a perfectly bogus decree. I was never served with 
summons,” it is impossible to enquire into it at such a length of time. Would 
you make any distinction between decrees according as they are ex parte or 
not ? 

.4. I think that ought to be done to avoid that difficulty. 

Q. What would you like to do to avoid that difficulty? You might get 
an ex parte decree in which there has been a previous application for execu¬ 
tion which would amount to his having admitted service? 

A. As soon as the decree is passed, it might be served on the other party 
by post and the service recorded by the court. 

Q. Supposing the man keeps out of the way? 

4. The provisions as to the service of summons may be made applicable. 

Mr. Guptc .—If you adopt the provisions as to registered address, that 
difficulty will be solved. 
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A. The provisions as to the service of summons may be made applicable 
to notices also. If the decree-holder satisfies the court that the judgment- 
debtor is keeping out of the way, substituted service may be effected and the 
record kept in court. As far as possible that would remedy the inconvenience- 

Chairman. — Q. Would you tell me—have you ever thought whether it is 
really practicable in this country to so amend the law as to discourage 
benani transactions,—discourage all those defences and claims where people 
say “ We have executed the document but it was entirely unreal. We had 
no intent that the document should take effect?” Is there anything that 
could be done at this time of day to try to discourage the putting of 
property in other people’s names in order to throw cloud upon title? 

A. Unfortunately it is difficult to find out a way at present. After edu¬ 
cating the people we should bring thjp about. At present the courts are 
dealing with a mass of people who are illiterate, guileless and many of them 
are helpless women. They rather think that the law of benami does serve 
some useful purpose. That is my opinion. 

Q. I understand that in many cases in the case of women property is put 
benami in the names of others because they want somebody to go to the 
revenue court and do the necessary things. Do you think that the honest 
and legitimate purposes which the system of benami is intended to serve 
could not "be equally well served by powers of attorney? 

A. The origin of the thing is practically the same as the origin of trusts 
elsewhere. 

Q. Do you think that the legitimate purposes to he served in the case of 
women by this system of benami could not be accomplished otherwise? 

A. A woman trusts in a way. The other party will take advantage of 
the rule we are thinking of. That is the evil which I am considering. 

Mr. Justice Stuart. — Q. Do you not think that five years’ notioe would' 
be sufficient to give effect to the rule? 

A. Who knows of this five years’ rule in the villages? 

Q. Do you not think that benami transactions do more harm than good 
to the real purchaser? 

A. I does very often. I quite agree. But then at any rate if you were 
to make a stringent rule, it may work still more harm on honest people, that 
is the more confiding people, the guileless people and the illiterate people. 
I don’t think that this benami business is good. 

Chairman. —You say that any attempt to put it down might probably 
work out greater hardship at the beginning. 

_4. That is my fear. 

Mr. Justice Stuart. —Do you think we shall be taking a bigger risk than 
that we took when we enacted a rule that mortgages should be registered ? 
Nobody ever thought before of registering them. The poor people who did 
not know the rule learnt it. 

A. There it is to the interest of the mortgagee, who takes care to see that 
it is registered. 

Q. All mortgagees are not very intelligent. I have known some very- 
dull mortgagees? 

• .4. Yes. 

Q. Do you think five years’ notice will not be sufficient? 

4. This benami problem exists more keenly in your province than it does 
here. . 

Q. I know people hero are intelligent. But do they not enter into such 
transactions? 

A. In Bombay the evil is in a lesser degree. 

Q. It is also in our province that so often the benamidar cheats the money¬ 
lender P ‘ : 
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A. It is very helpful to dishonest persons. 

Mr. Gupte. — Q. About the congestion on the Original Side of the High 
Court, you know that there are two extra judges working on the Original 
Side. In your memorandum you say that it is desirable to have selection 
from practising lawyers on the bench. Can you give me some idea of your 
own opinion whether it is now desirable to relax the fixed proportion of 
civilian and barrister-judges which is fixed by the High Court Act S' 

4. 1 have not considered that. When I said practising lawyers should 
be recruited, I meant for munsifs’ posts. 

Q. You will agree with me that cases on the Original Side tried by civilian 
judges take comparatively much longer time than cases tried by barrister- 
judges ? 

-1. I have heard so. 

• 

(J. Having regard to the nature of litigation on the Original Side which 
is mainly commercial litigation you think that it is desirable that it should 
be tried by barristers and men practising on the Original Side? 

.4. Yes, commercial cases should be entrusted to barrister-judges. 

Q. Having regard to the circumstances if that rule is relaxed, do you 
think that it will be desirable? 

A. I should think so. 

Q. As regards taking of accounts by commissioners, it takes a very- 
long time and 1 hope you will favour the suggestion that more powers 
should be given to commissioners and more commissioners should be ap¬ 
pointed. 

Mr. Engineer.—As regards this matter I do not think the delay is greater 
than it used to be in former days. Formerly it was scandalously great. I 
do not think the delay is such as to call for any particular notice. 

Q. There is one thing more. Would you be in favour of the suggestion 
that suits of small value should be referred to official referees who would 
dispose of these suits just as they arc disposed of in England under the 
Judicature Act? 

.4. T do not think the Bar will approve of this suggestion. 

Chairman .—In England cases ure not referred to official referees only 
because they are of small value but because they deal with scientific details, 
etc. 

.4. We have got provisions of the Code for local investigation. 

Mr. Gupte. — Q. About the extension of jurisdiction of the small cause 
court, I think you have represented from time to time. Will you kindly 
give one copy to the Chairman of your representation? 

A. T have not brought any copy with me but I will send one. 

('hairman. — Q. What is the attitude of your association on this important 
point? What do you recommend? 

.4. If there are more cases coming to the High Court, measures should 
be taken to dispose them of efficiently. I do not want any extension of the 
small cause court and want to keep all these cases in the High Court and to 
‘have them dealt with by the High Court Judges. I would not favour the 
suggestion. 

Mr. Gupte. — Q. As regards summary jurisdiction, will you be in favour 
of extending the powers of summary jurisdiction in towns like Sholapur and 
Ahmedabad ? 

.4. T would not object to it. It may be tried with first class subordinate 
judges. 

Q. I understand, at present on the Original Side some delay also occurs 
in the admission of plaints. Tf a plaint is lodged, it is not admitted for 
about three or four days. 

A . Sometimes two or three days elapse, but not always. 

Q. I)o you not think that the question of limitation comes in? 
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A. In these cases attorneys take special care. 

Chairman. — Q. Would you mind telling me this. Do you know anything 
about the litigation relating to piece-goods in 1920!' There were large 
numbers of suits filed by Manchester and other Knglish firms. There was 
great dissatisfaction among exporters and can you tell me why was it that 
suits on accepted bills of exchange could not be brought to hearing soon? 

• 1 ■ Because of the congestion in the courts. Nobody could say from the 
written statements that they were commercial suits although commercial 
suits were at that time given preference. As it could not be judged from the 
written statements whether they were commercial suits they were put down 
as long causes and so there was delay in their disposal. 

Q. A great many of them were suits on accepted bills or bills of exchange. 
Can you tell us whether they were brought under Order 37 or not? 

A. If they were brought under Order 37, there would be no delay at all. 

Q. Could they not come under Order 37 ? 

A. No. 

Q. Was Order 37 widened? 

A. Yes. 

Ur. (iupte .—In the beginning of this year, I suppose. 

A . A little earlier. 

Chairman. —At this time Order 37 was only confined to Negotiable Instru¬ 
ments. 

A. Yes. 

Q. As regards commercial cases they were so many I understand that they 
made a rule that unless a suit is brought within a month one cannot get it 
into the commercial side. 

A. The rule is six months now. 

Q. I am speaking of then. The limit was one month. 

A. Yes. 

Mr. Gupte. —Instructions were given, I think, by the Chief Justice. 

A. Yes. 

Chairman. —I understand that since then and down till now the number 
of suits in the commercial list is absolutely trivial. 

A. That took place after the armistice and I do not think it is correct to 
say that the advantage in priority in commercial suits was lost sight of at 
that time. 

Q. I understand that there are few cases in the commercial list in these 
daysP 

A. Very few. I think a few cases every month are put upon on the 
Board. 

Q. Why are they so few? 

A. As a matter of fact claimants give time to the other party hoping to 
come to some amicable arrangement. They are rather reluctant to stretch 
their hands and to go into the courts and they often succeed in this manner. 

Q. What I mean is this. Has at the present moment a commercial man 
in Bombay got a grievance or not as regards the commercial cases? Is it 
possible for a commercial man in Bombay to bring his suit to-day and get 
it disposed of within a couple of months? 

.1. T think there should be no grievance of any kind at all to these people. 
There is absolutely no congestion of commercial cases in these days and I 
don't think they are feeling any difficulty in getting their commercial cases 
disposed of. 

Q. Provided they bring their cases within three months. 

A. Yes. 

Q. Would you have any objection if that rule is abolished altogether? 



A. I think it should not be abolished at all. I would like to say that some 
limit should be kept in these cases. It may be extended but I think it should 
not be abolished altogether. 

(). Now as regards Order 37 would you be in favour of the suggestion of 
abolishing it? 

A. Xo. 

Q. You think that there ought not to be that restriction? 

A. There ought to be some restriction. I think it would be wise to 
lengthen the period but I do not think it advisable to abolish it altogether. 

Mr. Justice Stuart. — Q. How far would you be inclined to lengthen the 
time ? 

A. One year. 

Chairman. — Q. Have you any great difficulty in insolvency? 

A. The things are very much easier for the insolvents than for the 
creditors. They have to prove the facts to bring the insolvent into the 
criminal law. 

0. Cannot the creditors form a committee and help the official assignee 
and take some interest in the matter or do you think that they give up 
even nope as soon as an insolvency order is made? 

A. Some creditors do take interest and take part in the public examina¬ 
tion nut there is not much tendency on their part to give help to the 
official assignee. 

Q. Do you think that the official assignee succeeds in getting the schedules 
filed? How long does it take? 

A. ^sometimes 6 or 9 months. 

Q. Is it not much? 

A. A rough statement is taken before the schedule is filed. As regards 
the schedule they say that the hooks are not ready and it is difficult to 
make a statement without them. 

Q. The result is that the public examination would not be held till after 
the schedule is filed and we find public examination coming off nine months 
after the insolvency. 

A. Yes. 

Q. In the meantime nobody knows what the man is doing with his estate. 

A. It is difficult to realize without a schedule. 

Dr. DeSuuza-. —T just want to ask you a few questions. With regard to- 
second appeals, I think you said, in the course of your replies to the Chair¬ 
man, that one reason why respondents are unnecessarily troubled on second 
Appeals is that sometimes appeals are too freely admitted and that Order 
XL1, Rule 11, is not rigidly enforced as it might be. I will give you a few 
figures, perhaps in illustration of your remarks. I have made out statistics 
for the year 1922 and they show that in Bengal out of every hundred second 
appeals that were filed. 43 were rejected under Order XLI, Rule 11. in Bihar 
and Orissa, out of every hundred 30 were rejected, and in Madras 19, 
Burma 39, Oudh 16, Punjab 61, Central Provinces 20, Bombay 41, were 
rejected out of every hundred. 1 have not been able to compare figures for 
several years in the same court, but with regard to Bombay, T think, you 
will agree with me that about five years ago—as the present Chief Justice- 
told us—the average number of dismissals was 20 to 25 for every hundred, 
■'lid to-day the average is from 40 to 50 for every hundred. That gives em¬ 
phasis to your remark that sufficient scrutiny was not exercised in Bombay 
'll admitting second appeals, and it also gives point to the remark made by 
dir Norman Cranstoun Macleod, in his statement which he has kindly sub¬ 
mitted to us, that before he became Chief Justice, the practice for the judges 
was to straightaway admit an appeal, whenever an ingenious pleader made 
out any point of law in the case, although the decision of the first appellate 
court may have been quite correct. Do you not think that, having regard 
-So the statistics of the various provinces that I have presented to you, that 
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which is laid down in section 100 is not obeyed by the judges when they 
admit an appeal, and that they do not satisfy themselves that the decree 
of the first appellate court was contrary to law or contrary to the usage 
having the force of law or that it was erroneous or unjust!-' 

4. f think a closer regard with the provision of section 100, when admit¬ 
ting second appeals, might result in fewer admissions. 

Q. And how will you enforce it ? 

.4. Order XL I, Rule 11, applies in terms to first appeals. 

Q. Yes. 

A. Make a separate enactment in behalf of second appeals, encouraging 
the provisions of section 100. 

Q. Would you approve of a proviso being added in the following terms. 
“ Provided that when an appeal is filed against an appellate decree, the High 
Court after sending for the record, if it thinks fit to do so, and after fixing 
a date for hearing the appellant or his pleader, and hearing him accordingly 
if he appears on that date, shall dismiss the appeal without sending notice 
to the court from whose decree the appeal is preferred, and without serving 
notice on the respondent or his pleader, unless it sees reasons to think that 
the decree is contrary to the law or some usage having the force of law or it 
is otherwise erroneous or unjust.” 

.4. I will accept that. 

Q. If you accept that, do you think that there will be a closer scrutiny? 

.4. Probably it may lead to a closer scrutiny, ns to whether lower court’s 
decision is contrary to law. 

Q. It would ensure what the law lays down, that the judge must satisfy 
himself that the decree of the first appellate court is contrary to law. 

.1. I think it would he a very satisfactory way of solving this prohlem. 

Q. Now with regard to respondent’s costs, I will give you figures as 
to successful second appeals. I am speaking only of the year 19*22 for 
1 have been able to get figures for that year only. In the province of 
Bengal out of hundred second appeals filed, the High Court interfered with 
the decree of the court of first appeal, either hv reversing or modifying it, in 
only Id. in Bihar and Orissa 23, Madras 19. Bombay 14, Sind 23, -Agra 17, 
Oudh 23. Punjab 14, Burma 31, Central Provinces 24. That points to the 
fact that on an average 80 respondents out of every 100 were completely suc¬ 
cessful and only 20 respondents out of hundred may ho said to have some 
justification in coming up to the High Court for the third trial. That being 
so I think you quite agree with me that it is necessary'in some way to 
safeguard the interests of the respondent, by way of guaranteeing cost. I 
have suggested two provisos for that—“ Provided secondly that when tb» 
appellate decree is a decree confirming the decree in the original suit, the 
appellant shall deposit with his memorandum of appeal the cost of his appeal 
in the High Court ns well as the rost of first appeal together with a 
to be determined according to a scale to be prescribed by the High Court in 
this behalf to meet the respondent’s actual out of pocket expenses.” As 
you know the respondent never gets the full cost. He only gets the taxed cost 
which is very very small. What is your opinion about that suggestion? 

.4. I will not accept the whole of it if I may say so. 

Q. How much will you accept? 

.4. Perhaps to the extent of the cost up to the second appeal, because 
recently the scale of fee has been increased in Bombay Prosidency and I think 
that would he quite a sufficient check. 

Q. We have worked out and seen that out of a 100 cases in which notice 
is issued to the respondent, in 70 per rent, of the cases the decree was 
affirmed entirely. So, those 70 men should be reimbursed their actual costs 
Don’t you think so? 

4. They do not all come op. 
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Q. But, very often they do come. 

A. Those are only chances. 

Q. Is it rather unfair? After all 1 would very honestly have confidence 
in the High Court. Why should 1 pay? The respondent’s confidence is 
being misplaced, if he loses in the appeal. 

A. Yes. 

Q. If the appellant wins the appeal, it is all right. If he loses, that money 
should be handed over to the respondent. It will be a check on frivolous 
appeals. 

A. In the Privy Council appeals what will be the cost of a party for a 
pleader and a counsel? 

Q. The Privy Council treat the respondent a great deal bettor than in our 
courts. 

A. Is it necessary for the party to appear there? 

Chairman. —Now, I may take it that the fees of the leading counsel in 
our courts are miserably inadequate. The fee paid to a senior is a great 
deal more—3, 4 and 6 times as much as the Code could allow. 

.4. \ r es. 

Dr. DeSovza .—The next proviso is that where the appellate decree is a 
decree confirming the decree of the original court no order for the stay of 
execution shall be granted unless first, in the case of a decree for payment of 
money or orders in execution of a decree for payment of money the appellant 
pays into court the whole decretal amount. Would you be in favour of that? 

A. T would be in favour of that provision. 

Q. Secondly, in the case of decrees for recovery of possession of immovable 
property, execution shall not be stayed except for reasons to be recorded 
in writing by the court in which case the appellant shall furnish security for 
mesne profits. Do you agree to that? 

A. Yes. 

Q. Thirdly, in the case of other decrees the appellant do furnish security 
for the due performance of such decree or order as may eventually be binding 
upon him. 

A. Yes. Tt will do nothing to slacken the control of the High Court. 

Q. Will you kindly explain to the Committee the system peculiar to this 
province, viz., the valuation of a suit for purposes of court-fees and for 
purposes of pleader’s fees? That is a system which has recently been 
introduced. 

A. For purposes of jurisdiction you have a certain artificial value under 
the Court Fees Act. Take, for instance, the case for possession of a piece 
of land. Take the assessment and multiply it 5 times. That figure gives 
you the value for purposes of jurisdiction. You have also again to value it 
otherwise for pieaoer’s fees. That is the market value. 

Q. What is the system for pleaders’ fees? 

A. For the purposes of pleader’s fee, you will give the market value, that 
may be contested by the other side and then the right market value has to 
be ascertained, and that determines the pleaders’ fees. 

Q. In easement suits how would you fix the pleader’s fees? 

A. Just as the plaintiff would choose. We will leave it to the mercy of 
the plaintiff. 

(h And if the other party disputes it? 

A. He has no material to bring in. 

Q. If eventually a proposal is made that there shall he no second appeal 

suits which are under Rs. 1,000, T think it will he easy to find out the 
market value because even the parties will take oare and that will he a 
reliable' gnide in fixing the real and not merely the notional value of the 

land? 
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A. Tes. 

Q. There is one more important point. About suits of the value of 
Rs. 5,000 and under which are filed on the Original Side of the TOgh Court, 
of what nature are they? 

.4. Contracts mostly. 

Q. What sort of contracts? 

.4. For sale and delivery of goods and sometimes they are small partner¬ 
ship suits also. 

Q. Do they, in any way, in their nature differ from suits filed in the 
court of the subordinate judges? Is there any reason why these suits should 
not be disposed of by subordinate judges? 

A. Personally I do not see why they should not be tried by subordinate 
judges. 

Q. Is there any reason why an officer of the standing of first class sub¬ 
ordinate judge, an officer directly recruited from the bar, should not try ' 
suits of the value of Rs. 5.000 and under as a separate court? There will be 
saving of costs and time? 

.4. As a matter of fact it is being done in Ahmedabad. 

Q. Why should not a similar court be established in Bombay? 

A. When 1 send you a copy of the representation, you will find our 
minority minute. I did not agree with my Association, but personally T am 
in favour of it. 

Mr. Gapte. — Q. Do you think that it will be less expensive? In my opi¬ 
nion it will not bo. In the High Court you will have to paji less court- 
fee and less pleader’s fee, but in the city civil court as suggested by 
Dr. DeSouza, the fee will be 7 per cent, and it will enmo to much. 

A. According to the scheme of Dr. DeSouza there will not be dual system. 

Dr. DeSouza .—Have you got any suggestion about new trials in the small 
cause court? 

A. No. 


Written Statement of the Bombay Vakils’ Association. 

Conpestion of work. 

1. (C) The time reasonably required for the disposal of cases in the- 
Presidency Small Cause Court should bo two months. 

2. At present suits between one thousand and two thousand in this 
court are unduly delayed. The main cause of this delay is the fact that 
they are generally triable by the chief judge alone, although for sometime 
past on account of congestion and the appointment of an additional judge 
they are distributed amongst the other judges. It is necessary, that at 
least two judges should ordinarily hear suits between rupees one thousand 
and two thousand, and exercise what is called “ the extended jurisdiction.” 

3. We would suggest the appointment of proper judicial officers preferably 
the best available men from those who have already sufficient practice at 
the Bar. 

4. We would suggest that the judges of the different Presidency Small 
Cause Courts be transferred from one presidency to another. 

8. We do not think that the concentration of civil courts in one place 
leads to delay. There should be no waiting for the legal practitioners and 
no encouragement should be given to this practice of waiting. Constant 
holding of briefs, if it is for a consideration, should not be allowed. 



Increase of Jurisdiction. 


9—15. We are of opinion that the increase in the jurisdiction of the 
Presidency Small Cause Court will lead to more speedy and less costly 
justice. A copy of the representation of this Association with regard to 
the proposed Government Bill is annexed herewith. We are of opinion that 
this legislation should be proceeded with, without any delay. This court 
should have jurisdiction to try suits relating to small partnerships, mortgages 
and other suits which are excluded from the jurisdiction of the Presidency 
Small Cause Court by section 19 of the Act. It is desirable that all suits 
below Rs. 5,000 and which are not of any special jurisdiction, should not be 
tried by a costly and dilatory process, in the High Court. 

23. The right of applying for revision to the High Court under section 115 
is a valuable right. It has often prevented gross miscarriage of justice in 
cases in which particularly no appeal lies. The narrow interpretation put 
upon the section should be removed and all mistakes of law be made grounds 

-,for moving in the High Court. 

24. To make justice more speedy and economical wc would suggest that 
all cases in which no appearance or defences are filed should be put before 
one special bench and disposed of there or by the registrar. In every 
case which is contested and in which an appearance is filed, defences to 
the suit in the nature of a written statement should be called forth one day 
before the hearing. 

Sen-ice of summonses. 

25. The Presidency Small Cause Court issues, in our opinion, a far larger 
number of processes than any other court in the presidency. Frequent annoy¬ 
ance is caused to parties in the service of processes. The present working 
of the bailiff department leaves much to be desired. My Association is 
strongly of opinion that service by registered post and by clerks of legal 
practitioners sworn as special bailiffs be largely availed of. Some safeguards 
might be adopted to the effect that such service should be valid only when 
the service is properly effected or when there is a proper acknowledgment 
for the same. 

28. The use of the post office for service of notices and summonses is most 
•desirable in a largo commercial city like Bombay, and we strongly recom¬ 
mend its introduction for Bombay city. 

29. A rule requiring parties to give a registered address is desirable and 
service at that place should he deemed good. 

30. According to the present practice the bailiff insists upon the party 
or his agent accompanying him and his signature is always taken, as of the 
person identifying the party. 

36. It would be desirable in ex parte proceedings that affidavits should be a 
primary mode of proof. 

• 37. It is not at all desirable for courts to have discretion to fix a time 

limit for the examination and cross-examination of witnesses. Judges 
are human and they often lose patience and in such cases such discretion 
would cause considerable harm. 

43. Judgments are seldom unduly long in many cases. Our complaint 
is that often in cases raising several important issues, no judgment is 
given in the small cause courts. It should be laid down that in all case*' 
over Rs. 500 where specific issues of law and facts are raised, the court should 
give separate findings on the several issues. 

44. Points of law going to the root of the claim or defence are seldom 
disposed of before taking evidence. 

45. Dates for original hearing are fixed by the registrar. The adjourned 
dates of cases are fixed by the judicial clerks. 
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49. Part-heard cases are not heard from day to day. Often they are- 
adjourned at tlie interval of several days. This is not at all desirable. The 
general practice should be that part-heard cases should go on from day to day 
and continuously, and should only be adjourned for exceptional causes. 
When the}' are not so heard and adjourned to a different date the judges 
should be directed to make a note of the reasons for so doing. 

51. It is desirable, in a large commercial centre like Bombay, that due 
facilities should be given to merchants for the speedy disposal of their suits. 
We would suggest the introduction of third party procedure for commercial 
suits in the small cause court. Often the same contract passes through several 
parties. Instead of having several distinct suits by several parties, facility 
should be given to the first party to litigate his contentions with the last 
party, thereby saving considerable amount of costs. 

56. A decree-holder is always eager to realise the fruits of his decree. 
It should he left to him to recover his amount any time within 12 years. 
A limitation to this rule should be to the effect that in case of ex parte 
decrees where there is substituted service of summons the execution should 
be limited to three years. In several cases in our courts decrees are made 
payable in 10 or 15 years. To such cases the rule should not be applicable, 
58. It is not desirable in Bombay to limit payment to the modes suggested, 
viz., by post, or to a vakil or before a sub-registrar. 


Insolvency. 

69. The present law as to insolvency in Bombay is very unsatisfactory. 
Often by resorting to that course, a dishonest debtor evades the payment 
of his just dues. He files a petition and for 18 months execution is stayed, 
and thereafter the petition is not prosecuted or is dismissed but the debtor 
has gained his object. Investigation of ■insolvency cases by the High Court 
(which requires the costly system of attorney and counsel), often favours 
the dishonest debtor to the detriment of the honest merchant. All insolvency- 
matters wherein the assets are not worth Rs. 1,000 should be transferred to 
the small cause court for speedy disposal. No second petition for the same 
debt should be allowed except with the permission of the court. The time- 
during which proceedings are stnyed in insolvency should be excluded in 
counting the period of limitation. Suits which are filed in ignorance of 
insolvency proceedings (and they are many) should not be dismissed, but 
stayed pending disposal of the petition. 

77. It was at one time suggested in Bombay that all partnerships with a 
capital of over Rs. 100 be made compulsorily registerable, but it was found 
impracticable. 

80. In case of persons who can not sign, the system of taking thumb 
marks is largely in use in Bombay. 


Heavy cost of Litigation. 

82. The court-fees are already too high and they should not be enhanced. 

In order to bring down the cost of litigation we think that some strict 
rules should be framed to limit the exhorbitant fees charged. Advocates and 
pleaders whose right to appear and plead rests on the sanad should not be 
allowed to charge whatever fees they like. It should be made illegal or 
unprofessional for a legal practitioner to charge fees for a case he has 
not conducted. The maximum fee chargeable by legal practitioners should 
be fixed at a reasonable figure. The evil of costly litigation is due to the 
fact that a certain number of legal practitioners at the top of the profession 
are claiming exhorbitant fees, on the principle that they could charge such 
fees as they like. Fees should be so arranged that they would not be 
oppressive. Some such drastic measures are necessary to bring down the 
cost of litigation. 
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Mr. S. B. DADIBURJOR, Representative of the Bombay Vakils’ 
Association, called and examined on Tuesday, the 26th 
August 1924. 

Chairman .—I gather from your statement that members of your Asso. 
eialion are generally interested in the Bombay small cause court. 

A. Yes, in all courts except in the original side of the High Court. 

Q. I take it that a certain number of Advocates practise on the Appellate 
Side so that a great bulk of your members work in the small cause court. 

A. A majority of them. 

Q. That being so let us go first of all to the existing work of the small 
cause court. As regards building I understand that the building is rather 
a good ono. 

A. Yes. 

Q. As regards the organisation of it what will you suggest? 

A. Unfortunately this question was not submitted by me to the mem¬ 
bers of the Association and what I am giving here are therefore my personal 
opinions. In my personal opinion it is not properly situated so that a 
great doal of inconvenience is caused to ordinary people to go for example, 
to the cash department which is situated on the fourth floor, and hundreds 
of people have to go there. 

Q. That is as regards the organisation of the building? 

A. Yes. 

Q. Is there anything else that seems to be wrong in other respects, apart 
from the cash department? 

A. The cash and the execution departments are both located on the 
fourth floor. The bailiff department was also located on the fourth floor 
but this difficulty has now been remedied We represented and they have 
now brought it down. 

Q. Now as regards the organisation of the work, when summonses are 
issued, I take it that the thing copies before the registrar? 

A. No. 

Q. What happens? 

A. All the suits that are put down for hearing are divided into five lots 
and those above one thousand are placed before the Chief Judge, except 
on Tuesdays and Saturdays. Tuesday is reserved for appeals under section 
£8. The rest of the bundle is divided among four or five judges. 

Q. When a case comes on, the summons is always summons for disposal? 

,4. Yes, summons is for final disposal. 

Q. If a summons is not for disposal, then what happens? Is it not put 
before the judge at all? 

A. It is. 

Q. If a summons is not served the case comes before the judge all the 
same? 

A- Yes. 

Q. And then the plaintifi or somebody is to be there? 

A. The plaintiff or his pleader generally applies to the judicial clerk for 
adjournment. 

q. Then that work is done by tho clerk and not by the judge? 

A Ordinarily till four or six months' time judges have more or less dele¬ 
gated their work to the judicial clerk and he gives time. 

Q. Each judge has a judicial clerk? 

A■ Yes. 
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Q- In iiat way a certain number of cases get away out of the day’s 
list? 

A. Tes. 

Q. Then what happens about the other cases, are they called on in their 
order P 

A. Numerical order is seldom observed. Each judge’s clerk arranges the 
work himself and it is arranged in a very haphazard way. First of all suits 
in which there is no appearance for the defendant or for the plaintiff are put 
down. They are often without pleaders. Then come those in which there 
is no appearance for the defendant. Both of them are classed ex parte. 
After that there are miscellaneous notices and then notices in which execu¬ 
tion proceedings are involved. After that such suits as are on promissory 
notes, etc., are put up, and then come the other suits of more or less con¬ 
gested nature, for example suits for damages, and they are arranged accord¬ 
ing to the nature of work. 

Q. How many cases are generally put down before a particular judge on 
a given date? 

A. On an average fifty to sixty. 

Q. And these fifty to sixty cases are entered in a list? 

A. In a cause list. 

Q. Printed cause list? 

A. There are two lists prepared, one for the judicial clerk in which 
the names of the parties and other details are given, and the other list, 
which is for the public, gives only the number of suits. 

Q. How are these fifty to sixty cases that come before a single judge 
classified in the public notice? 

A. They are in numerical order there. 

Q. The man who is going to be a witness in the case, which is put down 
at the end of the day, does not know when his case Ls likely to be taken up? 

A. There is a bailiff at what is called “ enquiry office," who only tells 
the man that he is to go to such and such court and nothing else. 

Q. As to the other, the list of the judicial clerk, is that classified in 
advance according to the order in which things are going to be taken up? 

.4. The list is a bare list and with the list comes the proceedings, which 
the judicial clerk generally examines by going through the cause of action, 
ahd he generally arranges. 

Q. Does he generally arrange according to what is in his own mind or is 
there any way in which a person can find out the order? 

A. None whatever except by looking at the bundle as to how they Btand. 
But latterly some of the judges have adopted this system, namely to arrange 
after ex parte work has been disposed of. 

Q. These summonses are summonses for final disposal. Can one tell 
before seeing whether the defendant will put in appearance or not, or 
whether the case is going to be ex partel 

A. Absolutely not. 

Q. How does the judicial clerk know? 

A. Those which are generally to be defended and where pleaders are 
engaged, are the cases in which the pleader informs the judicial clerk that 
the defendant is going to put in appearance. 

Q. Is it a common experience in these court® for a party to bring his 
witnesses and then to go back because the case is not reached? 

A. That is common with regard to the extended jurisdiction. 

Q. Not with regard to others? 

A. Generally not with regard to others- The work was congested but 
now they are having an additional judge. 
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Q. You do not consider that, apart from the extended jurisdiction, it is 
fairly congested? 

A- Considering that we are having an additional judge. But supposing 
you keep the present permanent number, namely five judges, then it will be 
congested. 

Q. How many have you got at present? 

A■ Five. 

Q. How many do you require? 

A. Six. 

Q. Sometimes you had six judges? 

A. More or less during the last 4 or 5 years there have been 6 judges 
o2 and on. 

Q. When do you get the additional judge? Do they wait until the file 
is badly congested or watch it carefully and get additional judges appointed 
then and there? 

A. I think the Chief Judge makes a report to the Government that the 
arrears are heavy and he gets an additional judge. 

Q■ As regards execution, 1 understand that the small cause court judge 
makes instalment orders at any time. I take it that a great many people 
ask for instalment orders and get them. Is there any complaint that they are 
given too carelessly—that is to say, you can have them for the mere asking 
without the court really going into the bottom of the thing. 

A. No- 

Q. Is there no complaint about that? 

A. No. The commercial courts are very reluctant to grant instalments. 
They are confined only to cases where usurious interest is charged or the 
man is unable to pay at once. . 

Q. What about rent suits? 

A . They are generally made payable by monthly instalments. Suppos¬ 
ing a man has to pay Rs. 300 as arrears of rent and a suit is filed against 
him, if the rent has been in arrears on account of circumstances beyond 
his control, he would be allowed to pay it by monthly instalments, because 
he has to pay the current rent monthly. 

Q. What I want to know is whether, when a person applies for execution, 
it is not the practice for him to come with an application to revise the 
instalment order? 

A. Not at that time. 

Q. You don’t think that judgeR stay execution and proceed to enquire 
for a couple of months whether the instalment order should be revised? 

A. If a man committed default in payment, he must make an applica¬ 
tion at once and it is made payable ordinarily within a week. 

Q. Can he always make default in the payment of every instalment and 

come every time with an application asking for revision of the instalment 

order? 

A. It is only delayed by 4 *or 5 days. Sometimes when he is unable 
to pay, he has to make the application. This relief is more in the nature 
of an insolvent’s relief. He eays he has no property and you can go against 
any property that he has. It is only under these circumstances that he is 
given any relief. 

Q. When a court makes an instalment order, I think it prevents the 
plaintiff, even if he finds property, from executing for any more. 

A . There is a special section under our. Act which gives the court power 
to make instalment orders or to reduce the instalments. 

Q. What I want to get at is whether when a court makes an order for 
instalment, it sticks to its order? 

A. Generally it does. 
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Q. What I want to know is whether creditors are as a matter of fact 
getting fair treatment under the instalment system? 

A■ I think so; because even if full execution is allowed, they often lose 
the whole amount. 

Q. Then, apart from extended jurisdiction, does a judge in general get 
through the day’s work or has he to adjourn cases? 

A. He has to adjourn almost half his bundle. 

Q. If he adjourns half his bundle, then practically the witnesses will have 
to come over and over again. 

A. Generally he disposes of cases at the first hearing or the next. The dis¬ 
posal is more or less confined to 2 or 3 months in suits under Rs. 1,000. 
It may be that there is delay in certain cases. 

Q■ You say that sometimes he has to postpone half his bundle. Are 
those adjourned cases given precedence on the adjourned date? 

A. They are given precedence of some sort, but not complete precedence- 
They are generally taken as part of the adjourned date's work. 

Q. Take the case of a man suing for Rs. 500 damages on account of 
■breach of contract. That suit is adjourned. The next day on which it appears, 
it takes its turn in the order of the work for the day and it is quite likely 
to be adjourned again. 

A. Yes. But when other suits of a similar nature are disposed of, ha 
may get a chance. 

Q. You have here an Attorneys' Association who say that it is a real 
grievance and that cases are not being reached at all. 

A. Attorneys are more or less engaged on the extended jurisdiction cases 
and the bulk of the commercial cases are between Re. 1,000 and 2,000, and 
there the congestion is real. 

Q. I am not talking about extended jurisdiction. I am talking about the 
ordinary jurisdiction. You tell me that in the ordinary jurisdiction you have 
not got this trouble of the witnesses being brought several times, but T find 
that, when these cases are adjourned, they are given no sort of precedence. 

A. They are given psecedence over the cases of their own sort, but not 
precedence over every other case. 

Q. Row you think that in cases below Rs. 1,000 witnesses don’t have 
to come to court more than once or twice. 

A. Yes. 

Q. Now, as regards the extended jurisdiction, first of all there is a right 
of transfer to the High Court under section 36 of the Act. 

A. Yes. 

Q. I see your High Court has made a rule saying that when an order 
is made, he should deposit Rs. 400. Does that rsule work well? 

A. The question of transfer is more or less negligible. Out of 2,500 
cases, hardly 30 suits are transferred- They are only transferred by way of 
harassment rather than anything else. 

Q. I rather understand that instead of exercising a discretion to make 
-the man give security for the costs, there is a sort of rule requiring him 
to deposit Rs. 400. You say that at any rate it does not result in too 
much hardship. 

A . Whenever a case is transferred, certainly it is a harassment either 
to the plaintiff or to the defendant and a man generally succeeds in it 
if he has got a long purse. But in many cases as soon as they are transferred, 
they are settled, the parties being unable to pay the costs. 

Q. Do you get many applications in revision under section 115? 

A. Several. 

Q. How many in a year? 

A. I think about 200. I am not quite sure of figures. 
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Q■ I see the total number of applications in revision of all sorts is only 
about 300? 

A. It may be so, because I am not sure of figures. 

Q. In this presidency such applications go to the petition bench on the 
Appellate Side? 

A. Yes. There is one difficulty here. Formerly references used to go 
on the Appellate Side, but last year the Chief Justice made another rule 
allowing pleaders to appear as a result of a representation made by the bar 
association. There was an ordinary case relating to wages of about Rs. 300. 
The question was whether he was entitled to this provident fund or not. 
The lower court gave a decree, in revision the judges differed and the 
matter was sent to the High Court. The man was unable to defend himself 
and what is most surprising is that Rs. 700 were taxed against him as costs. 

Q. The old practice was to send them to the appellate side? 

A. It has never been the practico here. They are always sent to the 
Appellate Side of the original side. There counsel and attorneys are only 
fallowed, but recently pleaders havo also been allowed to appear. 

Q. These references are not, I think, very many, in the course of a year? 

A . Hardly three or four. The High Court snubs the lower court so often 
that they do not send any references. 

Q. Have the judges sufficient practice in stating cases? 

A. Whenever a judge finds a difficult point to decide, he states the case 
and it is taken up as it is. 

Q. What I mean to say is this. To state a case is a definite sopt of 
thing. Uuless the man knows how to state a case, he cannot do it. 

A■ A judicial officer drawing about Rs. 1,500 ought to be credited with 
ability to do that. 

Q. Yes, he ought to be credited, but what I am asking for information 
is whether this practice of reference is working satisfactorily. One condi¬ 
tion of its working satisfactorily is that the man should know how to 
state a caso. I want to know whether the High Court is in any way 
dissatisfied with the way in which cases are stated? 

A. For the last ten years the High Court has no reason to be dissatis¬ 
fied. 

Q. Do you find that, apart from difference of opinion, the Presidency Court 
has the power to state a case on a point of law? 

A- Yes, under section 69. I will tell you the history of section 69. It 
has passed through various stages. Originally section 69 was enacted for 
the purpose of giving the parties a right to go to the High Court whenever 
any question arose, that is to say, the plaintiff or the defendant had the 

right to ask the judge to state the case whether he wished or not. That 

light was taken away in 1005 and subsequently the judge was given the 

right to state a case when he felt any doubt- Since then references havo 

considerably dwindled and as far as references are concerned the judges are 
exceedingly chary of making any references because they think that they 
are capable of decoding cases themselves. 

Q. You suppose thut in the course of a year there are only two or three 
references or something like that? 

.1. 1 havo not got the exact figures at my command, but I think half a 
dozen is the maximum. 

Q. Now let us come to the next point—new trial applications, i.e., 
section 38. When a case is tried bv a judge, does it go on a new trial 
application before the Chief Judge and the same judge? 

.4. It used to bo only three years ago. 

Q. Have you changed the system now? 

A. Yes. Now the Chief Judge has got the power of putting these appli¬ 
cations before any bench either consisting of himself or of any judges. 
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Q. Is it working better than before? 

A■ Far better, kinder the present system judges are more or less inclined 
to agree with the findings of other judges. But I am of opinion that this 
system is better than the old one and it is working fairly satisfactorily. 

l)r. DeSouza. — Q. How many motions for new trial do you have in the 
day? 

A■ About 50 or 00. 

Q. But that is a very large nuipber? 

A. That includes cases that have already been adjourned, but I will 
not be able to give you a correct figure. 

Q. How many of these are generally successful? 

A. Hardly five per cent. 

Q. I suppose they take considerable time to argue before the judge? 

A. Sometimes they do and sometimes they do not. 

Q. Out of the 50 fixed how many will be heard? 

A. Almost all of them. Sometimes it so happens that one case blocks 
•the whole board and that is not unusual—that happens pretty often—other¬ 
wise the board is so arranged that the whole lot is heard except 10 or 12. 

I would suggest that a High Court Judge should come there and sit under 
section 38. He would be coming as an independent man and will be able 
to dispose of these matters easily. 

Q. Would you be in favour of deleting section 38 altogether and giving 
power to the High Court under section 25? 

A. Not in any circumstances. 

Q. You think this provision is absolutely necessary? 

A. Yes. 

Q. Why do you want to retain this provision in the face of so much 
discontent? 

A. Because section 25 of the Provincial Small Cause Court Act is only 
confined to law and not to fact. Under section 38 you have very wide 
discretion. 

Q. I think you are not right there, because section 25 also gives power 
on fact as on law? 

A. But the judges do not exercise it. 

Chairman. — Q. I understand in Bombay there is no doubt that under section 
38 you can bring an application for a new trial before the Full Bench and you 
are entitled to ask the court to review the decision on facts as well as on 
law. In fact section 38 is treated as a full right of appeal. 

A. Yes. 

Mr. Justice Stuart. —Q. Are you in favour of extending- the jurisdiction 
of a small cause court still further? 

A. Yes. 

Chairman- — Q. As regards the present jurisdiction your complaint is that 
you should have at least two more judges? 

A. Yea, on account of recent rise the suits which were ordinarily of the 
value of Bs. 1,000 only have now become of Rs. 2,000. 

Q. The existing jurisdiction is between Rs. 1,000 and 2,000. 

A. Yes. 

Q. Can you tell me roughly how many suits were filed in a year? 

A. I can give you the exact figures. In 1923 they were 2,393 over 
Re. 1,000. 

Q. Wf.re these disposals or institutions? 

A. Considerable arrears. 

Q. What is included in that figure. Institutions or disposals or something 
else? 
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A- Institutions, i.e., suits which were filed. 

Q. They are considerably in arrears? 

A. Yes. 

Q. At present is there only one additional judge? 

A■ After the appointment of an additional judge iu last October we had; 
another judge this May. 

Q. Let us come to the question of increase in the jurisdiction. It is 
mord or less a debated subject and has been so for years. I waut just to 
find out from you what the present position of the matter is- As I under¬ 
stand it, first of all your Association is in favour of an extension of the 
jurisdiction of the small cause courts up to Rs. 5,000. 

A. With a right of appeal. 

Q. You want to give this jurisdiction to small cause courts in all suits 
cf whatever character they may be? 

A. Yes. 

Q. As against that some people are apparently in favour ot astablishing 
a new court altogether with the name of City Civil Court, as in Madras. Who- 
are supporters of this scheme? Whose scheme is this? 

A. The City Civil Court is more or less favoured by those people—I mean 
attorneys as well as pleaders who are practising on the Appellate Side of the 
High Court. They consider that the judges of the small cause courts, being 
more or less in the habit of exercising summary jurisdiction would be unfit 
to exercise the jurisdiction in which the appellate powers exist. 

Q. There is another school apparently who think that the Original Side 
would do the work provided the dual system is abolished? Is there any 
difference from your point of view between the two schemes. Is there any 
substantial difference? 

A. The substantial difference is that there should not be any multiplication 
in the number of the courts. I think this jurisdiction should be exercised 
in the one and the same court. 

Q The one question is that of extra expense for the establishment of this 
court hut is there any difference from the practitioner’s point of view or from 
(he litigant’s point of view? 

A. If there be two separate courts both the practitioners and the- 
litigants have to go to two places and I think therefore that it would be 
advisable to have one court where both these jurisdictions should be exercised, 

Q■ You think that each court should not have a little bar of his own? 

.4. Yes. 

Q. You think it is bad ? 

A. Not bad, but- it is not desirable. 

Q. Are the judges of the small cause (ourt all paid the same? 

A. I think a recent revision in their salaries has been made by which 
the Chief Judge is given Rs. 2,000 and the others are getting Rs. 1,000 to 
Rs. 1,500 by time-scalb rising by Rs. 50 a year. 

Q. Do you not think that an extension in the jurisdiction iike that 
would involve some rise in their salaries? 

A. If you give them jurisdiction up to Rs. 5,000 I think that 2,000 should 
be given to them. 

Q. Would you recommend that a certain judge should be given the ex¬ 
tended jurisdiction, or that it should be given to the whole court subject 
to the distributary right of the Chief Justice? 

A. I think that it should be given'to the whole court subject to the 
distributary right of the Chief Justice. Some stigma attaches tq, a judge 
if he is given a lower jurisdiction. 

Q. You think that for two thousand you can get judges who will be suffi¬ 
ciently good lawyers of sufficient standing, and sufficient character? 
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A. Two thousand rising to three thousand. 

Q. If all the judges including the judge of the small cause court and tht 
extra judge were to get that, it will mean a considerable expenditure. 

.4. But the small cause court is bringing in lakhs to Government. 

Q. That may be a very good reason but there will be considerable 
expenditure? 

A. It would not be for people pay for it and why should not they have 
it. It will be an increase but it will not be an increase considering the fact 
that they pay. 

Q. As regards the court-fee, at present in the small cause court, the 
ordinary Court Fees Act applies? 

A. No, it does not. 

Q ■ You have got special rates? 

A. We have got powers under section 71, in which actual fees are fixed. 

Q. Can you make any comparison between them and the fees given, 
in the ordinary Court Fees Act? 

.1. For two thousand it is 146. 

Q. How does that compare with the ordinary court-fee? 

A. It is more or less the same, but with the increase in the jurisdiction 
the scale goes down. The man, however, feels that for a suit of five thousand 
rupees he should not be compelled to pay three hundred or four hundred 
rupees. 

Q. I see you discuss this question of fees. Apparently the proposal of 
Government is to enhance the court-fee? 

A ■ They enhanced it, but again they decreased it except in the small 
cause court. The legislature did not sanction the increase and they have 
gone down since April 1st. 

Q. In this proposed bill for enlarging the jurisdiction of the small cause 
court, I gather from your representation that Government wants to increase 
the rate of fee chargeable at present in the small cause court? 

A- They charge one anna in a rupee from one thousand to two thousands, 
and they want to continue the same fee up to five thousands, and we say 
that it is not desirable. 

Q. You want the principle of the Court Fees Act being applied? 

A. Yes. 

Q. You say that the cost on the Original Side is heavy. Ho you not 
think that the court-fee to be paid at the beginning in other courts will be 
heavy? Take a case of four thousand rupees. What court-fee would you pay? 

A . The attorney’s fee would be much heavier than even the court-fee. 

Mr. Gupte. — Q. In all cases? 

A. In the majority of cases. 

Q. The majority of short cases are ex parte and in a short case, which 
is uncontested, the attorney’s bill comes to three hundred rupees, and these 
three hundred rupees include out of pocket expenses and expenses which 
come to Government? 

A. I do not know the scale of Government fee that prevails on the Original 
Side, but certainly in an ex parte matter the proportion of the court-fee 
and the attorney’s fee would be one to four. 

Q. The counsel gets a certain proportion which is very insignificant as 
compared with the whole bill. Take an ordinary class of litigation- Out 
of hundred short causes seventy are disposed of ex piarte. If you have to 
pay an ad valorem fee for four thousand rupees, it will come to P.s. 250. 
but if you have to pay the court-fee according to you, you will have to pay 
three hundred rupees and in addition there will be process fee, and it will 
be much more expensive to the litigant than the decree, of the High Court. 
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A. If you ask any merchant in Bombay he will explain to you better 
than I can do.. I can certainly say from my experience that this case is- 
entirely hypothetical. 

Q. If you come to the High Court you will know it. 

A. I have been to the High Court, but if you look at the taxed bill, it will 
not be so. 

Chairman. — Q. Well, now you have given us a criticism which you sent 
to the Government of their draft bill to amend the Presidency Small Cause 
Courts Act, and there are two matters in connection with this proposal which 
are of some importance. You suggest that insolvency jurisdiction, where a 
suit is under one thousand rupees, should be dealt with in the small cause 
court. 1 do not quite follow as to tiow one can tell what the estate is 
going to be, when he files an insolvency petition. In many of these cases 
the man has got assets which are concealed- Apart from the debtors’ peti¬ 
tions there are creditors’ petitions and the man cannot tell whether his 
debtor has got one thousand rupees or not. 

A. These cases that you suggest, namely the debtor concealing the 
property, are very few. In the majority of these insolvency cases, if you look 
at the schedule, you will find that assets are more or less one anna or two 
annas in a rupee at the utmost, and the whole of the assets with the official 
assignee hardly come to one thousand or two thousand rupees. In the majo¬ 
rity of cases we find that the assets are hardly worth anything at all, and in 
these cases to leave the jurisdiction with the insolvency court tends to great, 
hardship. 

Q. And then, in the insolvency court, only advocates are heard- 

A. Yes 

Q. Then, what do you suggest as regards arbitration proceedings 9 

A . I would suggest that the. whole of schedule II may be made appli¬ 
cable to the small cause court. If a man says that a certain matter may 
be referred to arbitration and he does not do it, there is no remedy. .The 
word ‘ court ’ in the Arbitration Act means the High Court. In Bombay, 
if a man refuses to go to arbitration, then we have to make a motion in the 
High Court. In cases whoro there is already a reference and an award is 
given, there is nothing to compel the man to file the award. All this diffi¬ 
culty arises with regard to petty traders. 

Q. If any case could be dealt with by a small cause court assuming that 
the parties went to court, you don’t see any reason why the small cause 
court should not in such cases exercise all the powers of any other court. 

A. Yes- 

Q. I take it that a great many of the arbitrations in Bombay are under 
the Indian Arbitration Act. Have you any difficulties in respect of that 
matter? I am not talking of the Second schedule. I am talking of arbitra¬ 
tions under the Indian Arbitration Act. 

A. I don’t quite understand. Generally the mercantile community have 
clauses in the contracts to refer to arbitration. If you mean that, they 
have got considerable difficulty in enforcing that. 

Q. What is the difficulty? 

A. They have to go to the High Court and it is very expensive. For 
instance, a man contracts to purchase goods worth Rs. loO. The goods 
arrive in Bombay. Ho refuses to take delivery. When there is a clause 
! n the contract that the dispute should be referred to arbitration and when 
very respectable persons are appointed, he refuses, and there is nothing to 
compel the man to refer to arbitration, and there is nothing to compel him 
to pay the amount of the award, if any, passed. 

Q. If he does not take care to take part in it, you may proceed ex parte 
against him. 

4. Where? 
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Q. Before the Chamber of Commerce arbitration tribunal. When you have 
got your award, all you have got to do is to file it in court and enforce it. 

A. Immediately you go to file the award, you have the chance of meeting 
with opposition on the slightest pretext and there is a chance of its being 
contested. The merchants do not want to take that risk. 

Q. The High Court, before it stays execution, has got the power to insist 
upon terms. 

A. I will give one concrete instance. Suppose there is a case of damages 
for Its. 500. If he files the suit in the small cause court and gets a decree, 
his costs would be about Its. 100. Supposing the same contest goes on in 
the High Court the costs would be very much and if there was some fault 
in the procedure followed by the arbitrators, he is likely to lose his case, 
and he does not want to take the risk. 

Q. You think that in cases for small amount*; under the small causa 
court jurisdiction, they might have jurisdiction with regard to arbitration. 

.4. Yes 

Q. That is to say, you mean that if you get an award for Rs. 500 yon 
must be able to file it in a small cause court and execute it as a small causa 
court decree. 

d- Yes. 

Q■ You have to go further, because it would be open to the party to 
file a suit to set aside the award. 

A. That is what is actually done now. 

Q. In those cases would you compel the parties to come to the court in 
which the award is filed and have the matter dealt with there? 

.4. I would compel him to file the award and proceed with it. 

Q. I am talking of a man filing a suit to set aside the award. 

.4. He must contest the award when it is filed. All the objections might 
be raised at that time. That would be the beat procedure to adopt. 

Q. Has your association ever had occasion to consider the matter of 
arbitration systematically? 

.4. Only on one occasion it had to consider, as regards the power of the 
High Court to stay. It worked considerable hardship. The power to stay 
always remained with the High Court. On that we made a representation 
to the Government that the power of stay must be with the court where 
the suit is filed. Subsequently, after the amended schedule, the courts are 
recently able tc stay proceedings. 

Q. The small cause court has now got power to stay proceedirgs under 
section 19 of the Act. 

.4. Yes, also under paragraph 18 of the TT schedule of tho Civil Proce¬ 
dure Code. The powers under paragraphs 17 and 19 are not yet made 
applicable. 

Q. Then with regard to insolvency work, you say nothing is done if the 
defendant does not want to pay. He simply files his written petition and 
slips away. 

.4. It is true that nothing is done at all. This evil is exceedingly rampant 
here. Tf a man gets a decree and the defendant does not want to pay, he 
spends about Rs. 20 and gets a petition written and files it at once. He 
does absolutely nothing for 18 months and slips away. If the petition is 
dismissed the next day he files another and goes on doing like this unless 
the thing is barred. This was not so when the old statute was applicable. 

Q. Have you ever thought of any amendment of tho law as regards arrest 
and imprisonment of persons for small debts? I do not know whether the 
insolvency law is working better in towns *r in the mofussil? 

.4. I think a person’s imprisonment for small debts is almost negligible in. 
Bombay because the courts are very reluctant to commit. 
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Q. I think persons are not imprisoned because the creditor does not want 
to pay the subsistence money? 

4- It never happens that a person is released for want of payment of 
subsistence money. 

Q. But sometimes creditors do not want to pay? 

A. Yes, sometimes it so happens, but sometimes they do pay. When a 
dishonest defendant is avoiding the payment of the money, the creditor 
applies for a warrant of arrest and the man is arrested. 

Q. Bo you get many cases of prosecution for insolvency offences under 
the Act? 

A. The Insolvency Law, as it stands at present, puts very great strain 
upon the creditor. He stands the chance of paying very heavy costs. 

Q. Bo you think that it will be better if the High Court Insclvency Judge, 
instead of acting as insolvency judge, should also act as a magistrate doing 
warrant cases? Bo you think it will be better to work it on the lines of 
English system, i.r., he should order prosecution of the man and employ 
the ordinary machinery of the police? 

.4. I am not in favour of that. The mercantile community will not like 
it, because the police does not inspire any confidence in the public. 

Q. But at the same time do you ever find the High Court Insolvency 
Judge exercising the criminal jurisdiction under the Act? 

.4. The difficulty is that they have not got the materials and therefore 
they do not; the reason is not that they do not want to. 

Q. I think the reason is that they do not want to occupy the time of 
the court? 

A. They have no reason to say that because the work is there and they 
have to do it. 

Q. But more important work has to be attended to first and then the 
less important work? 

.4. That is a false pretext. 

Mr- Gwpte. —Perhaps you have no experience of the insolvency work in 
the High Court. 

.4. No. 

Q. There are cases in which such proceedings are taken up. 

.4. The only difficulty is that the Judges have got no material for them. 

Chairman. — Q■ Why should not the police deal with these cases? 

4. The objection is that the investigation will be in the hands of the 
police inspector which the mercantile community does not like. I think 
both the plaintiff and the defendant would object to their being harassed 
by the police. 

Q. As a matter of fact the official assignee does not know much of 
prosecutions and so does not do that work. 

4. The official assignee is expected to know this—in fact he knows all 
about this but he does not do that work. 

Q. Can you tell me when there was a case of a person being criminally 
prosecuted and sent to jai 1 under the provisions of the Presidency Towns 
Insolvency Act? 

4. I have not heard of any such case. 

Q. I have been talking about that and perhaps we have been talking of 
cross subjects. I mean, if a man commits a bankruptcy offence such as con¬ 
cealing effects or falsifying his accounts and a notice- is sent to him and he 
is called before the High Court Judge who conducts the enquiry and tries 
the man himself, as though he were a magistrate doing warrant cases, frames 
a charge and convicts him, do yfhi think it will work fairly satisfactorily? 
In this case the Judge would he doing work as a magistrate and the prosecutor 
would either be the official assignee or the individual creditor or some ciher 
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public spirited person? What I was suggesting was that if people have to be 
prosecuted in the course of bankruptcy they should be dealt with by criminal 
courts just as other criminal oflences are dealt with by them? Would you 
have any objection to that? 

A. There would be no objection, but I would like the official assignee to 
conduct the proceedings because he is in charge of the estate. 

Q . Supposing you had an arrangement like that, do you think that it 
would be better if the starter of the proceedings, be he the official assignee or 
the creditor, obtains an order or, say, sanction from the judge? 

A . The difficulty would be that he shall have to see that there is no . 
harassment and for that purpose considerable evidence will have to be led 
before him ani primd facie materials are wanting. 

Q. The official assignee would lay the materials before him. 

A. Yes. 


Written statement of the Pleaders’ Association, Western India, 

Bombay. 

1. The period reasonably required, having regard to the habits and 
customs of the people of the Bombay Presidency, for the disposal of the 
following classes of civil proceedings is as follows: — 

High Court (Appellate Side). 

First appeals. 1J year. 

Second appeals, 1 year. 

Miscellaneous appeals, 6 months. 

2. The period actually taken in disposing of the above proceedings does 
not exceed the reasonable limit in many cases. The limit is exceeded in some 
cases on account of various circumstances, e.g., return of notices unserved, 
death of a party, translation of documents, question of court-fees, etc. 

On the Appellate Side of the Bombay High Court second appeals are now 
disposed of ordinarily within 12 months. 

The administration report of civil justice for 1922, page 5, shows that 
out of the total 804 first appeals and 1,136 second appeals (including the 
balance of 1921), 585 first appeals and 524 second appeals were pending at 
the end of the year 1922, and that 219 first appeals and 612 second appeals 
were decided in the year. The disposal of first and second appeals shows a 
decrease of 240 and 300 respectively from those of the preceding year. The 
percentage of disposal of first appeals and second appeals was 27 and 54 
respectively. 

3. With regard to the district and subordinate courts we are of opinion 
that the general remedies for shortening the period during which civil pro¬ 
ceedings are now pending are (1) proper selection of judicial officers, (2) 
insistence on 5 hours’ work, (3) strict supervision over the actual working 
of the subordinate courts by the district judges and of the work of district 
judges by the High Court, (4) determining the efficiency of judicial officers 
by the quantity and quality of their work and not alone by the number of 
cases disposed of. 

4. Yes. . 

The Association has expressed its opinion on this question in its answers 
to the questions issued by the Public Services Commission in 1913 and 1923 
(copies of which are annexed herewith—not printed—as Appendices A and B). 
Please see answers 11, 51 and 52 in Appendix A and Nos. 1, 2, 4, 7 of Appendix 
B. 

The present method of recruitment of subordinate judges and district 
judges is not satisfactory. We think that the subordinate judiciary should 
be recruited to a larger extent than at present from practising pleaders of 
more than 3 years’ standing and for this’ purpose the age-limit should be 
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raised from 30 to 35. District judges should also be recruited from the 
practising lawyers. Recent experience in this connection has proved very 
satisfactory. 

The system of transferring civilians from the revenue line or the Secre¬ 
tariat to hold posts of assistant judges, joint judges and additional sessions 
judges is not at all satisfactory. Civilians who are to be posted to the 
judicial branch should receive sufficient training in the principles and 
practice of law before they are entrusted with original or appellate work. 

5. There are no district munsifs in the liombav Presidency. There are 
12 grades of subordinate judges, viz., second and first class. 

N’o special training is necessary for them, except that after the first 
appointment of qualified persons as second class subordinate judges, they 
should be made to work for some period (3 or 6 months) as attaches to 
subordinate judges, first class, or district or joint judges. 

6. Yes. The frequent transfers of judicial officers (assistant judges and - 
subordinate judges) from one district to anothe* does impede the disposal 
of work. They are not inclined to take up heavy cases after they learn 
about their transfer. 

7. It* is not possible to prescribe a standard of efficiency in the abstract 
as regards the work done. But, we are of opinion that quality and quantity 
of the work done should be taken into consideration in determining the 
efficiency of a judicial officer, and mere despatch or number of disposals 
should n6t be given weight to. With a view to show a large number of 
disposals, suits are dismissed on various grounds and they are restored to 
file subsequently. 

If a sub-judge is engaged in hearing a suit for some days that should be 
taken into consideration, when the monthly return is examined. 

8. We do not think that the concentration of civil courts in one place 
causes any appreciable delay. Usually senior pleaders make arrangements 
for their cases in other courts if they happen to be engaged in one court. 
The advantages of having civil courts in one place, e.g., Thana, Ahmedabad, 
Surat, is that litigants can get the services of experienced pleaders. 

9. No. 

10 and 11. There are no district munsifs in this presidency. 

12. The district judge does send judicial original and appellate work to 
assistant judges and joint judges. He also sends appellate work to sub¬ 
ordinate judges, first class, with appellate powers. The district judge may 
be relieved of some miscellaneous administrative work, e.g., administration 
of minors’ estates, appointment and transfer of the subordinate establish¬ 
ment of subordinate courts. This work may be transferred to an assistant 
or joint judge. Applications for Probate. Letters ol Administration, Succes¬ 
sion Certificate, cases under the Guardians arid Wards Act, Land Acquisition 
proceedings may be and are in practice sent to assistant judges. These 
matters may be transferred to first class subordinate judges as well. The 
district judge should take up important civil appeals and sessions work. 
He should do the supervision work of subordinate courts in the district. If 
district judges do work regularly from 1 1—30 to 5—30, as High Court judges 
do, they would be able to dispose of more work. 

13. Yes, on subordinate judges of the first class. 

14. There are no village panchavats in “the Bombay Presidency. 

15. The Association woidd give the Presidency Small Cause Court at 
Bombay jurisdiction up to Rs. 5,000. 

In section 19, clauses (c), (/) and (o) should be omitted. 

For clause (g) the following should be substituted : — 

Suits for the determination of any right to or interest in immovable 
property other than suits for the recovery, partition, or 
foreclosure or redemption of a mortgage of immovable property 
or for sale of mortgaged immovable property. 
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We are not in favour of extending the jurisdiction of the Provincial Small 
Cause Courts. On this point please see the bill to amend the Presidency 
Small Cause Courts Act, in its application to the Presidency of Bombay. 
The Association has expressed its opinion in its reply to the Government of 
Bombay on the bill. 

16. (o) Yes. 

17. No. 

18. No. 

19. (a) No curtailment of the right of appeal under the Letters Patent 
from the judgment of a single Judge is necessary. 

(6) The number of Letters Patent appeals on the Appellate Side in the 
Bombay High Court is small. No useful purpose will be served by curtailing 
the right. The administration report on civil justice for 1922, page 5, shews 
that the number of appeals under the Letters Patent on the Appellate Side 
of the Bombay High Court filed during the year 1922 was 36, and 38 were 
pending at the commencement of the year. 63 were decided during the 
year and 11 were pending at the end of the year. In 4 the decrees were 
modified, in 4 they were reversed, 27 were decided ex parte and decrees were 
confirmed, 17 were decided after contest and decrees were confirmed, 1 waa 
withdrawn. 

The statement given at page 6 shows that the number of appeals under 
the Letters Patent instituted in 1919, 1920 and 1921, was 96, 111 and 75, 

20. Hardly any frivolous second appeals is filed in the Bqmbav High 
Court. The Association is strongly against the curtailment of the right of 
second appeal in the way suggested as regards the value of the property. 

Tn suits relating to land, easements, injunction, declaration, etc., the 
amount of the claim may be small but there may be important and substantial 
questions of law or title. It is undesirable to take away the right of the 
public to resort to the highest court in the country. 

21. No. The compulsory deposit of the decretal amount in full in every 
case before a party is allowed to file a second appeal will involve great 
hardship. 

22. The power given under Order 41, rule 11, is duly and systematically 
exercised. 

23. No. 

The Association is not in favour of the suggestion that in cases of 
revision under the Provincial Small Cause Courts Act, the decretal amount 
should be deposited before a revision application is allowed to be filed, In 
some cases the plaintiff whose claim is partially or wholly rejected applies 
in revision to the High Court. 

The High Court as a matter of practice and following the case law in 
interpreting section 115 of the Civil Procedure Code rarely entertains an 
application against an interlocutory order. 

The total number of applications under the extraordinary jurisdiction 
under section 115, Civil Procedure Code, and under section 25 of the Provin¬ 
cial Small Cftuse Courts Act in 1919, 1920, 1921 and 1922 was 290, 337, 
312 and 419. (Vide statement at p. 6 of the Administration Report of Civil 

Justice for 1922.) 

25. A remedy for securing the service of summons is to send the notice 
by registered post as well. The procedure under section 106, Transfer of 
Property Act, is desirable. In cities, where there is the district court, clerks 
of pleaders may be authorised as bailiffs for the purpose of serving sum¬ 
monses, like Solicitors’ clerks in Bombay. In villages and taluka towns, 
village officers such as patels and Talatis may be authorised for the purpose. 

27. No. 

28. Yes. But in both cases thumb impression of the party to be served 
shall be taken. 

VOL. III. 
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‘JH. Registration of addresses and service thereat are not practicable in 
*11 cases. Option may be given to parties to have registered address. A 
rule requiring parties to give registered addresses is not advisable. 

30. Process-servers are in touch with the party and his pleader. He 
generally insists on the party to send his man for identification, except 
where he happens to know personally the man who is to he served with a 
summons or notice. The suggestion that a process-server should report 
himself to the pleader of the party may be given effect to. 

31. The remedy for the better framing of issues is that they should be 
framed by the judge in the presence of the pleaders of both parties after 
discussion. The judge may ask the pleaders to put down in writing the 
issues and then the judge should decide what issues to raise. If the judge 
disallows any particular issue, he should state in writing his reasons for 
disallowing it. 

Many judges raise issues in the presence of pleaders. Some judges raise 
issues themselves without consulting the pleaders and send the issue 
paper to the office. Pleaders come to know of the issues at a late stage. 
This practice should be put a stop to. 

Appellate judges should raise the issues and points for determination in 
the presence of pleaders before the commencement of the arguments and 
should not postpone the fixing of those points till writing judgment. 

32. The provisions of Orders XI and XII of the Civil Procedure Code as 
regards discovery, inspection and admission of documents are not much 
availed of in the Bombay Presidency. The neglect may he due to want 
of proper instructions and the system of payment of professional fees in 
lump by percentage and not on the amount of work done as in the case of 
solicitors. 

Now a days in heavy suits pleaders do require the other side to admit 
certain documents. 

Some subordinate judges do examine the parties in order to get 
admission or denial of facts or to narrow down the points in dispute. It 
is not an invariable practice. A rule may be made on the point in the Civil 
Circulars. 

33. The examination of the plaintiff and the defendant as part of the trial 
at the beginning of it, before any witnesses are examined, is undesirable and 
will not tend to minimise the calling of witnesses. On the contrary it 
will lead to the evil that parties will know the case of the other side 
and will call witnesses to fill in the gaps left in their evidence. 

The Association does not accept the suggestion that steps should be allowed 
to be taken for summoning witnesses, only after the parties are examined. 

34. The provision in Order 16, rule 16, is strictly observed. Parties and" 
pleaders generally take care that takid is given to the witnesses, who have 
been served and have appeared, in order to secure their attendance and to 1 
save expense for fresh summons. 

35. Much unnecessary evidence is not let in. Judges can check the 
calling of a large number of witnesses to prove the samq thing. The- 
trial judge may feel satisfied with the evidence of one witness on a point. 
The appeal court may think that the evidence is not sufficient. In order to 
safeguard this contingency, as many witnesses as can be had are produced 
to prove one thing. No hard and fast rule can be laid down. 

36. Affidavits should be and are considered the primary mode of proof 
in the proceedings mentioned in the question. A court ought not to prevent 
a party from calling the person making an affidavit for cross-examination, 
if the statements made therein are regarded as false. The sanctity of an 
oath is not felt so much when making an affidavit as when one has tor 
give evidence and face cross-examination. 

The suggestion that no oral evidence should be allowed to be given 
except with the special leave of the court and on pre-payment of costs should 
not be accepted. 
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37. The Association is strongly against the suggestion that courts should 
have a discretion to fix a time-limit for the examination and cross-examina¬ 
tion of witnesses. The suggestion is novel and impracticable. A tiroe- 
limit is not put anywhere. You cannot and ought not to prevent the right 
of cross-examination to be curtailed by any artificial rules. 

38. Order 37, Civil Procedure Code, need not be extended to other kinds 
of suits. 

39. The principle of representative suits might be made applicable to 
the cases of a Mitakshara family and of co-owners. Consent of the other 
members or co-owners should be obtained in writing before such a suit is 
allowed to be brought or proceeded with. Those who do not give consent 
might be allowed to appear separately. If the court thinks that separate 
-appearance was not necessary, it might disallow or award costs as circum¬ 
stances might require. 

The principle of representative suits might be insisted upon in a cre¬ 
ditor’s suit against an insolvent. 

40. If a legal representative was aware of the proceedings, it seems 
treasonable to throw the duty on him to come forward and request the court 
-to add him as a party. But it is not possible to enforce the obligation, 
-which depends upon proof of knowledge of the proceeding, which is difficult 
■to determine. As the period of limitation is curtailed to 90 days, it is not 
•desirable to make any change on the subject. No objection need therefore 
he thrown on a legal representative to come forward and apply to be made 
.-a party. 

41. Much delay is not caused by the difficulty of appointing a proper 
guardian ad litem for minors. 

The suggestion that the plaintiff should name all the possible guardians 
an one petition and notice should be ordered to go to them all simultaneously 
may result in causing delay instead of expediting the proceedings. 

42. The practice of granting ex parte injunctions and orders is not 
taken undue advantage of. 

43. Judgments of the courts are not unduly long in any appreciable 
number of cases. 

44. No. Points of law going to the root of the claim or defence are 
not usually disposed of before taking evidence. 

46. Dates for original and adjourned hearing are usually fixed by the 
oourt clerk in consultation with the judge. The date for adjourned hearing 
is ordinarily fixed.by the judge in the presence of the pleaders, having 
regard to the number of cases for that day and the convenience of the 
pleaders. 

46. It is not generally possible to fix beforehand the time required 
for the examination of witnesses and hence consultation with the pleaders 
will be hardly of any avail. 

47. No. Trials are not unduly delayed by the examination of witnesses 
on commission. Commissions for examination of witnesses are not common 
in the Bombay Presidency. 

48. Yes. Insistence on written applications for adjournment will be of 
effect in speeding up work. Insistence on an affidavit in every application 
for adjournment will cause hardship, 

• There is no rule about day costs in the mofussil courts. Judges should 
have discretionary power to award costs of the day and to fix the amount 
thereof. 

There is a rule about day costs on the Appellate Side of the Bombay 
High Court when an appeal has to be postponed for want of necessary 
translations. 

49 . Suits are tried continuously from day to day but not for full time 
because the judge has also to attend to miscellaneous and urgent work. 

s2 



354 


50. The High Court does exercise supervision, but the Association is 
not in a position to express an opinion whether the supervision by the High 
Court over district judges is sufficient to ensure proper inspection by them 
of the mofussil courts. 

51. There are not many commercial suits in the mofussil of the Bombay 
Presidency, except in certain trade centres such as Ahmedabad, Sholapur, 
Dhulia, Hubli, Broach, Surat and Poona. 

The rules for commercial causes in force on the Original Side of the 
Bombay High Court might be made applicable with necessary changes to 
such cases in the mofussil. 

55. The language of section 47 should not be modified as suggested. 

66. The period of 12 years fixed under section 48 for execution of money 
decrees should be retained. The period under Article 182 of the Limitation 
Act, should not be curtailed to one year. The starting point may be 
altered from the date of the last application to the date of the last order 
on the last application. 

The suggestion that it shall not be necessary for a decree-holder to 
apply every three years and that he shall be allowed to execute the decree 
any time he finds it convenient to do so within 12 years may be given 
effect to. A decree-holder wants his money as early as possible. It is not 
likely that he will sleep over bis rights. He tries to proceed against the 
property of the debtor. Warrants for personal arrest are not resorted to 
largely, as will be seen on an examination of the statements in the 
idministration Report of Civil Justice for 1922, page 52, Statement No. 11, 
columns 10 and 11 and for previous years. 
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The large number of infructuous applications for execution can be ex¬ 
plained on the ground that under the present law decree-holders have to 
put in fresh applications for execution with full knowledge that they will 
not be able to realize the decretal amount as there is no available pro¬ 
perty belonging to the judgment-debtor against which they can proceed, 
simply to keep the decree alive. If the law were altered and decree-holders 
were relieved from the necessity of taking proceedings as steps in aid of 
execution within three years, there would be very few infructuous applica¬ 
tions for execution. 

Statement 11 of the report for 1922 shows that the total number of 
applications for execution in the mofussil courts (excluding the small cause 
courts and district courts) was 153,186. Full satisfaction of the decree 
was obtained in 27,564 and partial satisfaction in 29,141 and the number 
of wholly infructuous applications was 48,407. The number of applications 
pending at the end of the year was 48,029. The total number of totally 
infructuous applications for execution in all courts including small cause 
court and district court was 52,222. 

Columns 12, 14 and 21 show that the number of applications lr. which 
•movable property was sold was 633, the number in which immovable pro¬ 
perty was sold was 2,231, and the numb* ' in which execution was other¬ 
wise effected was 34,466. 
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The statement shows that decree-holders proceed against the person and 
movable property in a small number of cases. They proceed against 
immovable property as far as possible and try to recover in cash by any 
other means. 

58. The suggested alterations in Order 21, rules l and 2, should not be 
made. 

72. The rule about attesting witnesses should not be changed. 

73. It is desirable to allow parties to give secondary evidence in any 
form, with proper safeguards. Much time is taken up in insisting on certi¬ 
fied copies. 

74. The Law of Limitation may be altered in the following cases: — 

In suits by and against the Government the period may be curtailed 
to 30 years. In suits by local bodies the period may be reduced 
to 12 years as before. 

76. Yes. 

77. Registered document of partnership need not be insisted on in the case 
of partnerships started with a capital of Rs. 100 and upwards. 

78. The doctrine of part-performance does negative the provisions of 
the Transfer of Property Act. as to creation of title in immovable property. 
You cannot ignore the principle and effect should be given to it by making 
the necessary amendments in the Transfer of Property Act and Registration 
Act. 

79. Yes. The suggestion that the discharge of obligations created by 
registered document should be valid only if there is a registered doeument 
with a uniform fee of one rupee may be accepted. 

80. Insistence of compulsory registration of all documents in the case 
of persons who cannot sign their names would cause great hardship. The 
rule would prevent illiterate persons from borrowing or dealing with pro¬ 
perty. 

81. You eannot do away with the rule of litnami. The abolition of the rule 
will not assist in the realisation of the fruits of a decree speedily. 

82. The court-fees are sufficiently high. There are very few frivolous 
suits in this Presidency. Enhancement of court-fees is not desirable. 

83. It is not necessary to retain the provision as to attestation in the 
case of mortgage deeds. There is no justification for making any difference 
between them and sale deeds and lease deeds of equal value. 

84. The evils of champerty and maintenance do not exist to any appre¬ 
ciable extent is this Presidency. The law as laid down by decisions of 
the Privy Council is clear. In the case of poor litigants help is necessary 
to enforce legal rights—otherwise their rights would remain unenforced. 

85. Yes. Suits for accounts, partition, determination of boundaries of 
estates, and suits in relation to disputes as to trade customs, may be referred 
to a referee. 

86. The multiplication of law reports has not interfered with speedy 
justice. In many cases the judges find at hand the decision of a court and 
decide accordingly. If the point was not covered by any authority of the 
High Court of the province, and was a new one, the judge would have taken 
time to arrive at a decision. In a way the Law Reports expedite the 
course of administration of justice. 

The number of Law Reports may be minimised by enforcement of. section 
3 of Act XVII1 of 1875 that only 'authorised Law Reports should be cited 
in courts and should he referred to in judgments. Unauthorised Reports 
are not available everywhere. When reference is made in the judgments of 
subordinate courts to such reports, it is sometimes impossible to get the 
reference and to test its accuracy. Private rej orts may be used by the 
courts of the province in which they are published as the judgments of the 
High Court of the province are binding on them. 
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87. In India the adjective law is already wholly codified. Substantive 
law is largely codified. Codification of the personal laws of Hindus, Mahome- 
dans, Buddhists, may be desirable. But the subject is difficult and it is 
not possible and desirable to have a code for the whole of India, as there 
are different systems of personal laws in the various provinces. The evils 
of codification are that it makes the law rigid and inelastic except by legisla¬ 
tion. Growth of custom is checked and slow and steady development of 
law by the tacit recognition of new ideas by the people does not take 
place. 


Mr. P. B. SHINGNE, Representative of Pleaders' Association, 
Western India, Bombay, called and examined on 
Wednesday, the 27th August 1924. 

Chairman .—You are a representative of Pleaders’ Association, Western India? 

Mr. Shingne. — A. Yes. 

Q. That is an association which covers, I take it, the whole of the province? 

A. Yes. 

Q. And therefore most of your members are interested in the mofussil and 
in appeals from there? 

A.i Yes. 

Q. You have given us a particularly useful memorandum, if I may say so, 
putting in certain statistics, in a most convenient place. We are very much 
obliged to you for that and now I would like to go to one or two important 
topics. 

I see you say that the period taken in disposing of appeals does not exceed 
the reasonable limit in many cases, but is it not the case that in an ordinary 
way, at present, first appeals take a great deal more than eighteen months to 
come on? 

A. Some of them. 

Q. We usually gather that a first appeal would not be heard for a great 
deal more than eighteen months? 

A. First appeals which come after short notice are disposed of earlier. 

Q. What are short notice appeals? 

A. Execution matters under section 47 of the Civil Procedure Code. 

Q. Taking the case of an appeal from an ordinary suit, does it not take some¬ 
thing like three years in the High Court? 

A. No, it does not take three years unless you have a number of parties, 
or there is a bulky record to be translated, or the pleader is absent. Otherwise 
many of them become ready in the course of a year, and if they cannot be 
reached earlier it is largely because the Bench is over-worked. 

Q. I follow that. I do not want the present position to be in any way 
represented as better than what it is. I want to know the real facts as to 
the extent of the delay? 

A. In those cases in which there is one respondent, for instance, or two, 
and not many, they are decided within 18 months. But if there are many 
respondents and translation has to be gone through, or one of the respon¬ 
dents dies, then it takes more time. Now a number of appeals of 1923 
are ready since many months. 

Q. How long does it take, not to be ready but to be disposed of? 

A. I cannot exactly give you the percentage, but some of them are decided 
before 16 or 18 months, and some take two years. 

Dr. DeSouia .—Several of the 1921 appeals are now being heard. 

A. Some of them, hut not several. 
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Chairman, — Q. Do you think that they are ordinarily disposed of now within 
a year? 

A. Some of them are and many of them become ready within a year. May 
I just make a suggestion in this connection, if you permit me. It should 
be recommended that there should be two Benches on the Appellate Side,, 
one dealing exclusively with short notice matters and second appeals, bo 
that that Bench may take special care of them. At present the situation 
is this. While preparing the board, the first appeals are on the top and that 
delays the disposal of second appeals. 

Dr. DeSouza. — Q. What second appeals have not been disposed ofP 

A. Some of 1922, and they are putting some of 1923 also on the board. 

Chairman .—Now you say that the disposal of first and second appeals in 
the year 1922 was 420 and 300 respectively less than in 1921. I take it that 
there have not been always two benches to decide these appeals P 

A. In 1922 we had only one bench usually. 

Q. I see you say that the percentage of disposal of first and second appeals- 
was 27 and 54 respectively. Percentage of what to what? 

A. My secretary tells me that he took those that were filed in the year as a 
standard and drew up the percentage. 

Q. That is to say about four times as many first appeals were filed in 1923: 
as were decided in 1922, and about twice as many second appeals? 

A. Yes. 

Q. Then I see you say that in order to recruit more of the subordinate- 
judiciary from practising lawyers, the age-limit should be raised from 30 to 85. 

I take it that if you raise the age-limit, you will have to increase the salary or dv 
something as regards the pension? 

A. The rules will have to be altered. 

Q. It will be a matter of some expenditure? 

A. The period of service may be shortened. Instead of thirty years it may 
be twenty-five. 

Q. Do you think that the public as represented in the Legislative Council 
will be disposed to allow the additional expenditure? 

A. It is difficult to say. 

Q. Does the practice obtain in this province still, to any extent, of decreeing, 
or dismissing suits ex part e«with the intention of restoring them to the file? 

A. That is what I understand. I know nothing about it personally. 

Q. That evil is still there? 

A. Yes. 

Q. Now can you tell us the facts as regards the delegation of work of dis¬ 
trict judges, and you think that at present the district judge ought to be able 
to dispose of more work than he really does, and that there is no object in. 
further burdening the file of the first class subordinate judge, for the benefit 
of the district judge. 

A. A first class subordinate judge is already an over-worked officer. 

Q. Does the practice of putting all cases in which the Secretary of State 
is a party, before the district judge, overload the district judges in some 
parts of this province? 

A. I think such suits are not many. 

Dr. DeSouza. — Q • I think there are some courts where there are a large 
number of such suits—rAhmedabad for instance. 

A. Not a very large number. 

Q. When I took over charge in 1921 there were as many as 289 suits, one 
of which was 10 years old and they could not be tried. 

A. Perhaps that may be the result of accumulation of arrears. 
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Q. The average institution, I might tell you, is 50 or 60 suits. 

A. May I enquire if that is a big institution? That will be peculiar only 
to Ahmedabad. Next to Bombay, it is an important place, in which the rights 
between the people and the Government have got to be decided for one reason 
or another. 

Chairman •— Q. I think there are some places in which this practice of giving 
those suits to the district judge is overloading him. Have you not noticed 
it yourself? 

A. So far as Ahmedabad is concerned, there may be accumulation. But I 
am not prepared to say that in other places the accumulation was the result 
of the other work which he had to do or the result of any other cause. Sc 
far as some of those districts with which I am familiar, are concerned, 1 do 
not suppose it hampers the work of the district judges so palpably as to 
make it necessary to give him relief. 

Q. What do you think of the principle of putting such a suit before the 
district judge? It seems to be peculiar to this province alone. In all other 
provinces the Secretary of State is treated like anybody else. It goes before 
a munsif. Do you think there would be some inconvenience if such work is 
not reserved for the district judge? 

A. Such suits may he transferred to the 1st class subordinate judges. It 
won’t be so good from the standpoint of the litigant as also from the stand¬ 
point of the Crown to delegate such things to second class subordinate judges. 

Q. The point is you don’t want it to be tried by a 2nd class subordinate 
judge. 

A. Yes. 

Q. So long as it is not tried by a second class subordinate judge, then it 
is a question as to which officer can most conveniently deal with it. 

A. It may be transferred to the additional district judge, if he is qualified to 
try it. 

Dr. DeSouza. — Q. Under the Civil Courts Act he cannot do so and you 
would be in favour of the law being amended to that extent. 

A. Yes. But, some suits are of such a nature that they cannot be tried 
by the 2nd class subordinate judges. 

Q. May I inform you that out .of the 289 suits which had accumulated in 
Ahmedabad, about 180 were with regard to ottas 5 ft. by 7 ft. which had been 
ordered to be demolished by the municipal secretary and the Secretary of 
State was made a party to such suits. Is there anything extraordinary in 
these suits which a 2nd class subordinate judge cannot try? 

A. We are taking an unusual example of Ahmedabad, where these cases 
are rampant. We do not find such suits pending in any other district court 
for a long time. 

Q. In other parts it will be a small plot of waste land 10 yards by 5 yards 
which somebody had encroached upon; and that has to come before the 
district judge and wait for trial from 2 years to 3 years. If it had been 
instituted in a 2nd class subordinate judge’s court, it would have been dis¬ 
posed of in 6 months. 

A. There is a question of right between the man and the Crown. They 
may involve some peculiar questions in respect of the Municipal Act and the 
powers of Government in connection with such things and there would be 
questions which would rather be too difficult to be handled by a junior 2nd 
class subordinate judge. 

Mr. Justice Stuart. — Q. I don’t understand what you mean. Do you dis¬ 
trust the competency of the courts or their honesty? 

A. I think it much better to have such suits tried by experienced judges. 

Q. I fail to see why the Crown should be put in a better position than an 
ordinary litigant. This is the only province in India where this is done. 

A. It is after all a question of opinion ultimately. 



358 


Chairman. Q. The idea on the back may be that the party litigating with 
the Crown would think that it would be better to have it tried by a fairly 
senior judge instead of by a young man more or less of the Btatus of a junior 
subordinate judge. 

A. That is one aspect. So far as the interest of the Crown is concerned, it 
should be considered by a more experienced officer. 

Dr. DeSouza. — Q. Do you think that when the Collector is one of the 
parties you will not expect the same independence of judgment from a tml 
class subordinate judge as you would get from the district judge. 

A. Probably that idea also weighs with some. It does not weigh with 

me. 

Q. You think the 2nd class subordinate judges will not always exercise 
independence of judgment? 

A. I myself do not think so, speaking for myself. So far as people’s 
opinion goes, they would like very much to have such suits handled by superior 
officers. 

Q. In connection with that matter till very recent years, suits against the 
Collector as representing the Court of Wards, were, under the Civil Courts 
Act, to be tried by the district judge. Now they have gone over to the 
subordinate judges. Similar suits against Talukdari Settlement offioers alee 
were tried by district judges. 

A. They still have to be tried by them. 

Q. That again is a very serious anomaly. When I took over charge in 
Ahmedabad there were 20 old suits against the Talukdari Settlement officer. 
Simply because he was the Talukdari officer managing an estate those suits 
came to me. 

A. That is probably due to the language of the statute. I believe there was 
some amendment of the Civil Courts Act. 

Q. That was vetoed by the Council. I quite agree that in very important 
cases against the Secretary of State where perhaps public feeling is strong, 
like the suit against the Ahmedabad Municipality, which I tried, it should 
be left to the discretion of the district court or the High Court to transfer 
them to the file of the district judge, if it is thought fit to do so. That can 
always be done at any time. Ordinary suits of this kind which burden the 
file of the district judges should be filed in the subordinate judge’s court. That 
they should be filed in the district court seems to be anomalous and unneces¬ 
sary. 

A. Of course this is a matter in which my Association is not so very 
keen that the district judges ought to be burdened with these suits. I am 
only talking of the people’s view on the matter. I personally don’t mind if the 
2nd class subordinate judges are invested with jurisdiction on some of these 
cases, a due standard being laid down as to what sort of cases may be trans¬ 
ferred to him, and the power being vested in the district judge to make the 
selection. 

Chairman. — Q. The next question is the question of the small cause court. 
First of all, as to the Presidency small cause court, you suggest that under 
section 19 certain clauses should be omitted in order that suits for recovery, 
partition or foreclosure or redemption of mortgages or for sale might be 
entrusted to the small cause court in Bombay up to Rs. 5,000? 

A. Yes. 

Q. Do you think there are any other matters which can be put within ite 
jurisdiction? 

A. I do not think there are any others. 

Q. As regards the present practice in the Presidency small cause court, have 
you any particular improvement or change to suggest either in the practice 
of the court or in the law? 

A. No. 
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Q. As regards applications for new trial to two judges of the small cause 
court, is that working all right? 

A. Yes, it is, and, if I am not mistaken, there is no right of appeal to the 
High Court. 

Q. No, only revision under section 115 of the Code. Is that working all 
right? 

A. Yes. 

Q. Can you tell me whether in this town section 38 is understood to give a 
full and unfettered right of appeal ? 

A. Yes. 

Q. If a man wants an appeal on facts is his appeal dealt with under 
section 88 exactly in the same way as the first appeal is heard in the High 
Court? 

A. I am told they do not go into details and disturb the appreciation of 
evidence. 

Q. But do you think the present practice is working satisfactorily? 

A ., Yes. 

Q. I think the provincial small cause court is competent to grant attachment 
before judgment of immovable property. I do not think that question has 
arisen here. But do you think that such power may be given? 

A. My Association has not considered that point, but, so far as my personal 
view goes, if that power is given to first class subordinate judges with certain 
limitations, it may work well and be very useful. After all it is more or less 
a case in which opinion is likely to differ. 

Q. So you are doubtful about that? 

A. Yes. 

<3- As regards the Provincial Small Cause Court Act, you know the ex¬ 
emptions in the second schedule. Do you know there are any exemptions 
which may be taken away? 

A. I do not think. 

Q. I understand in this presidency about four subordinate judges and about 
two special small cause courts havo been entrusted with small cause court 
jurisdiction up to Rs. 1,000. Has that been working all right? Is there any 
objection to that? 

A. No. 

Q. There is no feeling that cases between Rs. 500 and Rs. 1,000 should 
always have a right of appeal? 

A. I do not think there is any such feeling. 

Q. It is the only presidency where the Local Government have availed 
themselves of that power under the Act; and no great damage has resulted 
as yet. 

A. People have been accustomed to it in the course of time and whatever 
■opposition there may have been at the time it was introduced it has subsided. 

Dr. DeSouia. — Q. I think it was only a couple of years ago that these 
judges were invested with Rs. 1,000. 

A. Yes. 

Q. Have applications under section 25 of the Act increased in consequence? 

A. I do not think. 

Chairman. — Q. Let us now come to the next point of Letters Patent 
appeals from a single Judge on the Original Side, but I think that does not 
interest you so much? 

A. No. 

Q. Then let us take Letters Patent appeals from the point of view of 
second appeals? I gather from you that in 1919 there were 96 such appeals, 
in 1920, 111, in 1921, 75 and in 1922 only 36? 
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A. Yes. 

Q. That drop is explained, as I understand, bv the circumstance that most 
of the Letters Patent appeals here are from orders under Order 41, rule 11 
made by a single Judge ? 

A. The hulk of them. 

Q. And I understand that recently when there has been a question of any 
doubt as to that, the practice has been to refer it to a Bench? 

A. At the time of admission under rule 11. 

Q. Am I right in thinking that this is the reason why the figures are 
so low? 

A. Very probably. 

O'. In practice, I understand, here, with certain exceptions, speaking 
broadly, after a case is admitted under rule 11 it comes on for hearing before 
two Judges? 

A. Yes. 

Q. And the result is that Letters Patent appeals are now reduced to a 
minimum ? 

A. Yes. If a second appeal happens to be heard by a single Judge for 
some reason and if his lordship finds it rather difficult to decide the point, 
it is transferred. 

Q. So far as this presidency is concerned, there is no cause for any change 
in the law as to that? 

A. No. 

Q. May I put it to you in a rather different wav. Some High Courts try 
all second appeals by a single judge up to a certam. limit, say Rs. 1,000 or 
Rs. 500; others make very little use of the single judge. Do you not think 
that when a man has had a trial, a first appeal, and is going up to the High 
Court for a third hearing, the principle ought to be that the High Court should 
make up its mind whether it requires a single judge or two judges and if it 
requires two judges, it should give two judges straightaway so that if a 
oase is a proper case to be discussed under the Letters Patent, it is a proper 
case to be heard before two judges to begin with. But assuming that the state of 
business or the conditions are such that you can not do that—for instance you 
could not do that in Burma where all matters up to Rs. 8,000 come up before a 
single judge, or you could not possibly do it in Madras and in other places— 
then there will be a third hearing and a fourth hearing and perhaps the 
natural result will he a remand. If a case is really a proper case to be heard 
before two judges, it should be put down for hearing before two judges? 

A. Yes. 

Q. Apparently there are 111 people who had four hearings in great many 
cases. I do not mean that all these cases were of no importance. There were 
of course some important cases but the majority of them were about petty 
matters, etc. 

A. Yes, it looks so. 

Q. Have you or your Association ever considered the time that is taken in 
such cases. Taking the thing as a whole, t.e., from the institution of a plaint— 
say about an easement or about a small piece of land—to the ultimate decision 
by the court on the Letters Patent appeal, would not that take a long time? 
I think that would take four, five or six years or more. 

A. Yes, these matters generally take four years at least. 

Q. So that if the plaintiff has a just grievance and he comes to court and 
so much time is taken to decide his petty complaint, would it not amount 
practically to a denial of justice to him? You see the matter to be decided Is 
a very petty one, i.e., opening of a door and some quarrel about a piece of 
land or something like that. 

A. That is quite correct, but there is another aspect of the matter. We 
have to see what is the percentage of these Letters Patent appeals. The 
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average I think is very small, and also out of these 111 a large number 
would be dismissals summarily. So far we lawyers are concerned we also 
give our opinion frankly and say that a particular case is not a fit one to 
bother their Lordships with and sometimes, therefore, we do not even file 
an appeal. 

Mr. Justice Stuart. — Q. How long does it take a litigant in a petty case to 
get a final decision from the date of the institution up to the date of decision 
of his second appeal in the High Court P 

A. Three to five years, in my opinion. 

Q. I cannot find anything less than five years—I have gone through fifty 
second appeals and have found that in none of those less than five years were 
taken. 

A. Might be. 

(J. Don’t you think something must be done in this respect? I give you 
an example as to how the present system works. 

Here is a case from Ahmedabad. This was a suit to obtain a declaration 
that a next door neighbour had not got a right of way in a narrow lane and 
also to close a drain. The valuation of this suit was Rs. 25 only. This was 
instituted on the 25th January 1917, and decided by the subordinate judge 
nearly two years afterwards on the 15th November 1913. The first appeal 
was decided on the 4th July 1921, and a second appeal was then filed in 
the High Court which was decided in the year 1923 and this suit thus lasted 
for 6J years. That is typical. 

A. I am sorry I am not acquainted with the details of this case and 
therefore can say nothing about it. If I can be given an interval of a month 
I can show a hundred cases in which things were done admirably rapidly. 

Q. You see unfortunately I have not very much time at my disposal. We 
have to travel all over the country. It was not possible for me to go through 
more than fifty appeals in four days. 

A. I quite appreciate that. I am only mentioning that taking hold of fifty 
eases will not be Sufficient to come to any conclusion. 

Q. Not an absolute conclusion but I suggest it is a reasonable conclusion 
if the cases are picked out at random by some body else, as these were. 

Dr. DeSouza. — Q. It will be a very good thing if you can seleot some cases— 
I mean contested cases—and send them to us. 

A. I can do this within a couple of months. 

Mt. Justice Stuart .—I shall be delighted to see any other side and if 
you oan send these figures to us I shall be glad to see them. 

A. I shall do this. 

Chairman. — Q. I understand that in this presidency the use of rule 11 of 
Order 41, is in force, but at the same time I gather that in this presidency 
sometimes the view is token that if the appellant could show a point of law, 
whether it is a formidable point or not, it ought not to be shut out under 
rule 11, Order 41. 

A. It is not like that. They want to see whether there is a substantially 
good point or not. 

Q. Do you tbink that with some of the judges the practice is that unless 
you show that there is a primd facie case for interference, i.e., the judgment 
of the court below is wrong or at least really doubtful they throw it away? 

A. Yes. 

Q. The point should be that having regard to the fact that the case has 
already had two trials whether it is really necessary in the interests of justice 
to give the case a third trial and to put the respondent to a further trouble 
ana expense. 

A. That is the point in view no doubt and this ought to be the point in a 
judicial mind. 
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Dr. DeSouza. — Q. What is the law regulating the judicial mind, the law 
aader section 100 of the Code? 

A. There are so mans opinions about that section that judges only can know 
well. 

Q. Section 100 of the Code says that no appeal shall lie against an appellate 
decree unless the decree is contrary to law or contrary to any usage having 
the force of law, and it follows, therefore, that the judge before admitting the 
appeal should satisfy himself that the deoree appealed against is contrary to 
law, and not that there is an arguable point of law ? 

A. The arguable point is one in respect of which the lower court has gone 
wrong. That is the standard in view. 

Chairman. — Q. We ordinarily talk about a case being admitted under rule 11. 
That is what the law should be, but the position is that the right of appeal on 
any point of law is given by section 100, and under rule 11, the question 
really is not of admitting an appeal, but of whether you are entitled to sum¬ 
marily reject it. Now, do you think that, instead of giving a right of appeal 
on a point of law and nn arrangement by which that can be summarily 
rejected, it would be objectionable to give a right of appeal, on points of law by 
special leave, to the High Court ? That is to say, instead of coming before the 
High Court first under Order XLI, rule 11, saying “ I have got a right of 
appeal and these are my points," the man should be asked to show some 
reasons for having a third hearing, that there is something wrong with the 

J udgment or something difficult in the subject matter, and that it ought to 
>e a right of appeal on points of law by leave as it is in England where, for 
instance, appeals from the County Court Judge to the King’s Bench are 
allowed only if you get leave from the court below. If you like you may limit 
that to cases up to five hundred rupees and it would not be very different from 
our practice? 

A. It will be the same as our present practice. 

Q. Except that you would get rid of a certain mass of cases that get 
through under rule 11 and ultimately result in nothing. 

A. It will substantially be the same bb the present practice. At present 
the High Court Judge sees that it is a fit case. 

Mr. Justice Stuart. — Q. You think that very few second appeals are admitted 
unless they are good appeals? 

A. Good appeals are those which ultimately happen to be successful. 

Q. Not invariably. But how do you explain that a very la rg e percentage 
of second appeals, after they have been admitted under Order XLI, rule 11, 
fail. 

A. It is because at the time of admission the record of the oaae is not 
ready as it is in first appeals. 

Q. Is not this a very strong argument for seeing the record? 

A. Certainly, but the litigant is not always ready with the necessary 
papers. 

Q. What the High Court has got to do is to order the lower oourt to send 
the record. Do you not think that it will be much more satisfactory than 
bringing out a respondent from the other side of Bombay Presidency, keeping 
h im waiting for two years and then finally dismissing the appeal? 

A. The Civil Procedure Code will have to be altered. 

Chairman. — Q. Order XLI, rule 11, of the Civil Procedure Code leys, down 
that the record may be sent for. I quite concede, if I may say so, the right of 
the appellant to have the record there for the purpose of showing why his 
appeal should be admitted. The appellant has a right to require the record. 

A. But in the High Court it is not generally done. 

Q. Even if the record is not looked into by the High Court, the advantage 
of sending for it is that the appellant’s vakil will be able to study the original 
records. His clients will only be able to give him scraps. 

A. That is a work which may occupy a month or so. 
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Q. Of course. Now as regards revision, I see that in recent years the 
number of applications was, 290, 337, 312 and 490. I just want to make it 
quite clear. When an application is made in revision in Bombay, I take it 
that it is filed in the office. Now, do these figures include all the applications 
filed? 

A. Yes. 

Q. Can you give me an approximate idea as to in how many of these 
applications a rule nisi was issued ? 

A. I cannot give you figures at present, but if you like I will obtain them. 

Q. I think we will get it direct. I would like you also to see the figures. 

A. May I suggest one question, and that is to divide figures under two 
vections, now many from the presidency small cause court and how many 
lom the provincial small cause court. 

Q. If we say that section 115 and section 25 should be kept separate that 
will be much better? 

A. So far as section 115 goes, some of them will be from the mofussil. 

Q. Section 115 from the mofussil and presidency small cause court, and 
then section 25? 

A. There will be three varieties—one variety under section 25, and two 
under section 115, from Bombay and from the mofussil, and that will give us a 
clean and correct idea. 

Q. I would like to see in how many of the applications the respondent 
is troubled, and how many of them result in nothing? 

A. Rules are issued rather freely under section 25 than under section 115, 
and you will also find a comparatively larger percentage of the reversal under 
section 25. 

Q. Of course section 25 is a safeguard, and tlio number of cases that were 
decided under that section seems to be enormous. 

A. Yes. 

Q. If the applications under section 25 were in any way unreasonable, one 
would like to curtail their number; but apparently that safeguard does not 
seem to work badly. 

A. So far as our Presidency is concerned, the number of applications is 
very reasonable. So far as section 115 is concerned, we find that reversals in 
some cases conduce to justice. 

Q. Now, section 115 gives rise to a good many cases in which there is a 
difference of opinion as to whether such things would come within the strict 
letter of the section. Taking interlocutory orders, what view do you have in 
Bombay? There are two views among the different High Courts. The 
Allahabad and the Punjab High Courts seem to hold the view that interlocutory 
orders are not within the scope of section 115. 

A. That is largely our view. 

Q. It seems a little absurd that there should be two views on the same 
section in different courts in India. What would you suggest to remedy the 
defect? 

A. Probably an explanation might be added to section 115 that interlocutory 
orders may or may not be interfered with. 

Q. You don’t think it is a very important matter. 

A. No. 

Q. In interlocutory matters I think records are not sent for as a matter 
of course. 

A. Only recently they have made a rule. It is rather defective bo far as 
appeals from orders of remand are concerned. They practically decide the case 
so far as the appellate court is concerned. The case is sent to the court below 
for retrial. Then the whole case is opened in the High Court. But in such 
cases records may be necessary. 
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Q. You think that in interlocutory matters records should not be sent for 
as a matter of course without special leave. 

A. Ybb. 

Q. I take it that if any gentleman appearing for the appellant wants a 
record to be sent for, there would be little difficulty in getting it. 

A. There would be no difficulty. 

Q. Now, about the question of issues and the production of documentu 
and discovery, you say that some judges seem to frame the issues themselves 
without really consulting the pleaders. 

A. I mean they do not frame the issues at all when they try the case. 
They frame them at the time of writing the judgment. 

Q. If it were laid down that the judge’s business is to find out the issues 
the parties want to fight and not only settle the issues hut also to give 
directions as to discovery of documents and admissions and so on, what do you 
think of it? 

A. Yes. It may be done. 

Q. Now, so far as the Code is concerned, if a judge likes, he can do tnat 
now. 

A. Yes. 

Q. As regards documents, the rule is that the plaintiff has to bring in 
the documents on which he relies along with the plaint. If it is a case for 
settlement of issues then summons goes to the defendant asking him to bring 
his documents. You don’t really know what documents are going to be 
relevant until the issues are settled. 

A. Yes. 

Q. At present I understand that when a case is not likely to come on for 
hearing for another year, neither the parties npr their pleaders are well 
posted in the details. 

A. Yes. 

Q. Do you think that something could be done so that the judge could make 
an order after settlement of the issues calling upon the parties to produce 
documents? What you do now is you give him too little time and then 
condone breaches of the rule. 

A. The provisions are ample enough. If necessary, directions may be 
given. 

Q. Now, the High Court’s circulars are issued from time to time for 
particular cases. Don’t they get too numerous in course of time? Don’t you 
think it would be advisable if the High Oourts were to revise the circulars and 
properly arrange them? 

A. I have not read the circulars of the other High Courts. So far as our 
High Court is concerned, they are revised from time to time whenever 
necessary. They are followed very carefully by the civil and criminal courts. 

Q. The subjects may in some cases he somewhat too intricate to be known 
at a glance for the ministerial officers. Have the ministerial officers of the 
court any excuse for not knowing the circulars? 

A. No. They ought to know them. 

Dr. DeSouza. — Q. So far as I know, they are very difficult for the clerical 
staff to grasp. The minute details are very very intricate and a jnan of the 
type of a clerk would find it difficult to master them. 

A. That difficulty can well be solved by consulting the senior clerks of the 
department. It wiil he a difficulty to him in his own room. But inside the 
office there are so many seniors. The judge also is available there for consulta¬ 
tion. 

Q. The point is, cannot they he simplified? 

A. The simpler the thing is the better. 
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Chairman. — Q. There is just one more point. You are inclined to assent 
to the idea that one should keep the period of 12 years and that the 
various restrictions under Article 182 do not serve any good purpose. I am 
also of the same way of thinking but there is one difficulty about ex parte 
decrees. When a man, for the first time, seeks to execute it after 11 years 
the question will be raised about the service of the summons? How would 
you overcome that difficulty? 

A. In connection with this fact, I would suggest that an application must 
be made within one year of the decree so that the defendant may be on 
his guard. A notice must be served on him so that he may be acquainted 
with the fact that there is a decree against him. 

Q. Supposing the man is not served within one year, how much time would 
you give him? 

A. Three years nominally or six years in this sense that after that period 
the right Bhould be barred. I think six years would be the beet period. 

Q. Would it be sufficient in the case of ex parte decrees? What would you 
fix for all other decrees? 

•A. Yes. Twelve years. 

Q. Would you allow service to be effected by substituted service or would 
vou like to have personal service? 

A. Personal service would be better. 

Q. How would you know that the notice was served in the first year? 

A. The fact of service may be certified in such cases by the judge in charge 
of the execution department. 

Q. If he gets a certificate, then he gets 12 years? 

A. Yes. 

Dr. DeSouza. — Q. Can you give us an idea of the system of conciliation? 

A. Conciliation is a very good thing from the abstract point of view provided 
we get good conciliators. 

Q. My question is directed to find out how far the system of village 
panchayat courts can be introduced in this presidency. This is, I take, the 
only province in India where the Local Government has made no attempt to 
consider the question of having village panchayat courts? 

A. I have not studied the panchayat system that exists elsewhere, but so 
far as the conciliation system goes, I consider it has not been a popular 
system and the reason may be that conciliators were not happily chosen. 

Q. The conciliation system is meant to bring about agreements or com¬ 
promises? 

A. Nothing more than that. Conciliation is useful to the conciliator for 
elevating himself. 

Q. The point of view which I am talking of is that if a proper selection of 
conciliators is made, do you think the people residing in villages would accept 
them as judges for deciding suits of a certain value, say, Rs. 25? 

A. If proper selection is made, I do not think the people would dislike 
the idea; on the other hand they would like it because no body is fond of 
going to a court for Rs. 25. 

Q. We find in Madras where this system has been tried that out of the 
total institutions of five lakhs about two lakhs were below Rs. 25, and some 
between Rs. 25 and 50. Is there any scope for the introduction of a similar 
system in this presidency? 

A. The matter may be tried in some of the talukas but not in places like 
Khandesh. Brahmins are educated and they may be found to act as Judges 
but non-brahmins are not advanced. 

Q. Fortunately in this presidency the problem of Brahmin and non- 
Branmin has not become so acute as in Madras. All the same the system',, 
if adopted, wll not be one of nomination but of election. There in MadraB 
memVws of the panchayats are appointed for a group of villages and they 
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Dave got concurrent jurisdiction? There it has been a fa ; rly successful expert* 
ment? 

A. We have not gone so far, but we have got the Act of 1920 under whiob 
panchayats for sanitary purposes are appointed. 

Q. They are called Union Boards? 

A. These will be called village munsifs as they are called under the Act 
itself. 

Q. The village munsif will be one individual munsif, but these panchayat 
courts will consist of three or five members? 

A. That is all right. 

Q. Do you think the system would work well? 

A. As I have said already, the system may be tried provided we get a good 
class of men to act as members of the panchayats. 

Q. The idea is not one of nomination, but generally the idea would be that 
of election supplemented by nomination to represent certain communities. 

A. Yes. 

Q. When I put the same question to Mr. Allison ha said that there were- 
village factions and the system would not be a success? 

A. I was present when he gave his reply. 

Q. How far do you think this objection is oorrect? 

A. If the system is based on election, it is likely to work well. 

Q. Of course, the advantages of the system are quite obvious, bnt there; 
are certain disadvantages also. 

A. I think the balance is in favour of the advantages. 

Q. The advantage is simply this that suits are instituted in these courts- 
merely for the purpose of snatching a decree by dragging it on. The objeot 
of instituting suits before these courts is to get money to which the plaintiff 
is not entitled, but with all that you consider that this system is well worth a 
trial in this presidency? 

A. Yes. 

Q. Have you got any idea about the training of pleaders in the mofussilP - 
Do you think that young graduates who have just taken their degrees should 
be engaged with senior pleaders to have some experience and get training 
under them? 

A. I am not in favour of such a training. The man must learn to stand 
on his own legs. If he works independently, he will pick up his work very 
quickly. 

Q. Will he get any work in the beginning? 

A. He will not and therefore he will go and sit in the court room and try 
to learn something. 

Q. Would it not be better for him to go and work with a senior instead of 
going alone with no work at all? 

A. I do not think so. 

Q. If he does not get any work, how will he be able to learn anything? If 
he is attached to a senior pleader he will try to teach him something by 
letting him have some cases to conduct in the court? 

A. If he gets a case he can go to a senior and try to leam how to deaf 
with it and by doing so he will beoome conversant with the details that are 
necessary for a pleader to know. 

Dr. DeSouza. — Q. Having regard to the large congestion in the Bar in 
the mofussil—of course you have got a very good experience of the whole- 
presidency—can you tell us whether the touting system is on the increase? 

A. No, I should say that it is on the deoline. 
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Q. Do you think that it is a negligible factor in this presidency? 

A. Yes. People are aware of these things in these days and they always 

f ;o to the best man at the Bar. Litigants are clever enough to save themselves 
rom these touts. 

Mr. Gupte. — Q. You are a Law professor and you have also been prac¬ 
tising in the mofussilP 
A. Yes. 

Q. You have considerable experience of the Bar and you have been 
-appearing before different types of judges. 

A. Yes. 

Q. You have made some suggestions as regards the recruitment of judicial 
officers and training of Civilians. Would you make those suggestions clear? 
You don’t want to entrust Civilian judges with independent change of any 
judicial work? 

A. Yes. Our suggestion is that that they should be asked to attend the 
High Court for a particular number of months. That something and is 
better than nothing. 

Q. You are not in favour of posting a Civilian as a Judge without any 
training ? 

A. No. 

Q. You say that more appointments should he open for the pleaders? 

A. Yes. Here so far as the pleaders are concerned they are more neglected 
on the whole as compared with the Advocates and Barristers. A pleader on the 
Appellate Side has no future for himself. He has only a chance of becoming 
a Government pleader or of being raised to the Bench—one single man only. 
Nothing else is open to him whereas the young barristers have a rich crop 
of things everywhere. 

Q. As a matter of fact Barristers go very little out of the town of 
Bombay? 

A. Yes, there are many openings for them here. There are a lot of things 
for them in Bombay. 

Q. You are a member of the Committee, recently appointed by the Gov¬ 
ernment for making a selection for subordinate judgeships. 

.4. Yes. 

Q. Who are the others? 

A. There are five persons appointed to recommend names for the sub¬ 
ordinate judgeships. Three judges of the High Court, one Advocate and the 
fifth member myself. This is a secret. 

Q. A suggestion was made the other day to the Committee that the 
selection should be made on the recommendation of the several Bar Associations 
from the different districts. 

A. I believe the Committeo would like the idea. Recommendations may be 
sent from the different Bars and I think they will be considered by the 
Committee. 

Q. Would you encourage the different Associations to do so? 

A. They may send on the applications. 

Q. Would it be really desirable for the applicants to get their applications 
forwarded by the Bar Associations. 

A. Nothing wrong. Tt all depends upon the Bar Associations. If they 
can take the trouble of forwarding applications to our Committee they will be 
considered by us. 

Q. Your Association has dealt with the question of the extension of the 
small cause court jurisdiction. Am I right in saying that a recommendation 
was made by your Association that they were against conferring this jurisdiction f 
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A. Yes, I have got a copy. (The witness presented a type-written copy* to 
the Chairman.) 

Q. You are not in favour of extending the jurisdiction of the small oauw 
pourt? 

1. To a certain extent. 

Q. You are inclined in favour of a City Court? 

A. Yes. 

Q. Taking these two proposals into consideration—one as regards the exten¬ 
sion of jurisdiction and the second as regards the formation of a City Civil 
court—which proposal would you favour? 

A. The City Civil Court certainly. 

Q. Do you consider that the habits of the small cause courts are such 
that they result in unsatisfactory dealing with the suits? 

A. I do not suppose that their habits will enable them to decide matter* 
well. Once a man gets into the habit of trying suits in a small cause court 
manner it is not likely that he can change his nature. 

Mr. Justice Stuart. — Q. May I remind you that Mr. -Justice Banerjee wa* 
for four years a small cause court judge? 

A. That is so. 

Q. Are not these two functions combined in nearly every first class sub¬ 
ordinate judge? 

A. Yes, after a long experience of 18 or 19 years of work. 

Mr. Gupte. — Q. The main ground on which the extension of jurisdiction! 
of the small cause court is asked for is the saving of the cost of litigation. Do 
you know that a large number of cases which are disposed of by the High Court 
are short causes or summary suits and the costs of litigation are comparatively 
less? 

A. So far as the counsel fee is concerned I think they have to pay tha 
same amount. 

Q. You see every Tuesday we have 100 oases in the High Court dealing, 
with claims varying from 1,000 to any amount. Out of these 75 per cent.—1 
am talking of tne recent years—result in ex parte decrees with the result that 
the litigant gets a decree at a cost of about Rs. 300 which includes every 
charge, court fee, process fee, counsel fee, etc. 

A. I should rather like to have better facts before answering. 

Q. Has your Association taken the trouble of ascertaining the number of. 
suits that are disposed of? 

A. The Secretary says he has. 

Q. Can you give me the figures? 

A. Not now. 

Q. Would your Association be more definite? 

A. These are the matters in which we have to consult the secretary. 

Q. We have got hundred short cases out of which 60 or 70 will result in- 
ex parte decrees being passed? 

A. I cannot say anything. We both will have to sit together and then' 
take sample cases. 

Q. We have got High Court rules? 

A. We want the solicitor’s bill first of all. It is a point which I cannot 
answer now. 


* Not printed. 
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Mr. M. JHAVRI, Chief Judge, Small Cause Court, Bombay. 

Written Statement. 

1 C. Period reasonably required for disposal of suits, one to three months : 
of execution proceedings, a fortnight to a month after initiation of execution pro¬ 
ceedings. 

2. Yes : period is exceeded because of paucity of judges, and abnormal increase 
•of work : also because of delay in the service of summonses on defendants. 

Whereas in pre-war days the number of suits of extended jurisdiction (claims to 
Rs. 1,000 and above, generally triable by the chief judge) was 700 to 800 per annum, 
it is now 2,600 ; and ordinary suits were about 25,000 ; it is now about 34,000; the 
number of judges remains the same. 

The special work of the chief judge, viz., hearing of municipal appeals in respect 
of rateable values, set-back claims, land acquisition cases, cases under the city of 
Bombay Municipal Act, election appeals under the same Act, and revision of 
electoral rolls of different constituencies under the Reforms Act, has correspondingly 
increased. The Bombay Rent Act has also contributed to the increase. Formerly 
trial of ejectment and rent suits was more or less a formality and now every such suit 
is contested bitterly. Some of the causes of this increase are permanent. The 
population has increased and that, as it must, has resulted in increase in liti¬ 
gation. Similarly the continuance and prolongation of the Rent Act throws addi¬ 
tional burden on the courts. 

3. None : excepting some sort of curtailment of the period provided by o.9 r.5 
of the Code of Civil Procedure. The one year’s period therein is reduced by the 
rules framed by the High Court for this court to six months. For presidency 
towns it can be curtailed to three months. 

Sometimes false and frivolous defences are raised. That leads to delay. If 
power is given to courts to award compensation for raising false and frivolous 
defences it may check the tendency to raise them. 

7. Supervision of the immediate head. He as a rule would know the nature 
of the work and hence would not be guided by mere numbers of disposal. At the 
time of appointment, efficiency and experience alone, regardless of community or 
class, must be looked to and tbe salary made attractive enough to induce such men 
to accept service. 

8. No : In the city of Bombaf as a rule lawyers stick to the courts they select. 

9. Increase of jurisdiction of small cause courts in presidency towns, on 
the lines proposed by the local Government would lead to speedy and less costly 
justice. 

15. Small cause courts in presidency towns may be given jurisdiction over 
mortgage suits and partnership suits. 

Jurisdiction may also be given on the lines of the bill prepared by the Bombay 
Government. A copy of the bill and my report thereon aie herewith annexed and 
marked A. (Not printed.) 

16. Summary procedure under section 128(2) (/) (i) may be introduced in the 
presidency small cause courts in case of claims for and above Rs. 1,000. This 
can be accomplished by the High Court concerned framing a rule extending the 
section to such courts. 

18. No. 

23. No. 

24. I find the present procedure as regards the trial of small cause suits 
working well. No change is desired. 

25. It is so : extensive use of the post office would save much time after a suit 
is filed. This court is doing so in the majority of cases. 
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Procedure like that under section 106 of the Transfer of Property Act should 
be reserved as a last resort. The present procedure under the Code for affixing a 
summons to the residence of the defendant is of a similar nature. 

28. Village officials in Gujarat have become educated and efficient now. They 
«an be utilised, and are in fact being utilised. 

27. No : they are not neglected. 

29. Yes : if such addresses are registered as part of the record, they would 
•contribute to the expediting of proceedings. 

30. The process-server is put in contact with the parties in this court, as soon as 
possible, and the latter assist him in serving the summons and the process. 

33. Y rs : such examination would tend to minimise the calling of irrelevant 
evidence, and lead to expedition of disposal, provided the suit is not adjourned after 
the defendant’s evidence and proceeds to a decision. 

34. No : witnesses get weary of attending day after day, owing to delay in 
disposal, and then absent themselves ; warrants for arrest have to issue in several 
cases ; or short adjournments given to enable them to be sent for : only speeding 
up of trials can help. 

36. No : unnecessary evidence is not let in. 

If counsel are asked what their witnesses are going to say and then if satisfied 
that they are useless, intimating the same to counsel, might perhaps help. 

36. Inquiries into claims : they are confined in these courts exclusively to move¬ 
able property, and identity of same has to be proved ; affidavits would not help 
therein as much as seeing them in court : oftentimes, a couple of questions in cross 
examination settles the whole matter. 

Ex parte proceedings : sometimes the judge has to ask a few questions to satisfy 
himself before passing a decree, and affidavits therefore would not help. In our 
court no appreciable time is taken up in disposing of ex parte suits. 

37. Courts at present do possess power to stop irrelevant cross-examination. 
Time-limit may come handy but may be abused at times. 

38. Yes : to suits on promissory and negotiable instruments : High Courts have 
got the power to extend application of Order 37, Civil Procedure Code, to presidency 
small cause courts. 

40. It is not desirable, it would be hard to throw on the legal representative the 
duty proposed : and after all how is the plaintiff going to prove that the legal re¬ 
presentative was aware of the proceedings ? The inquiry may, instead of saving, 
increase the delay in disposal. 

41. No : delay is not caused in this court. Why need trouble all others ? Per¬ 
haps the first-named may consent (as, in a majority of cases tried in this court, is 
the oase), and then all initial trouble and expense would be found wasted. 

44. Yes, it is so done generally in this court. 

46. The judges’ clerks as a rule give dates for adjourned suits, in this court, in 
consultation with the parties and their vakils. In case of difference the judge 
does it. In case of dates of first or original hearing the rules have fixed the date of 
the return of the summons ; and no delay is due to this fact. 

46. No : not neoessary in our court. 

47. Yes. It is difficult to say how to control the length of such examination. 
The delay is caused on account of the following stages m the procedure : 

(а) The commission has to go from here to a district court. 

(б) That court has to appoint a commissioner. 

(c) The commissioner fixes a date suitable to him for'examining the witnesses 

viva voce or taking down replies to written interrogatories, as the case 
may be. 

(d) That date has to be communicated to the parties at this end. 
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(e) And thereafter they arrange for taking out summonses, etc., to keep the 
witnesses present before the commissioner. 

All this takes up a pretty long time, so that adding to the powers of the commis¬ 
sioner would not help. 

If the court issuing the commission is empowered to appoint the nazir or clerk 
of the district court or some such officer as the commissioner and also fix the date 
for the appearance before him of the witnesses, then a large part of the delay would 
disappear, but the difficulty would still remain, as to whether on that date the 
o fficer would be free to attend to the work, whether if the witnesses are to be brought 
u p before him from the surrounding villages, that can be done in time, etc. 

48. Yes : no amount of costs of the day are sufficient to check the evil, in the 
case of wealthy parties. 

51. The nature of the work in this court has entirely changed, and it has become 
more or less a commercial causes court. If it be possible to tell off one or two judges 
to devote themselves specially to commercial causes, there would be expedition. 
But we are handicapped because of the number of the judges being much less than 
that required to cope with the work. 

54. Yes, this would save great delay and after all one court is as good as another. 

56. (6) (c) Altering article 182, and altering the starting point may be done as 
proposed. 

Latter suggestion is also approved. 

58. There is no need for alteration, as if a receipt signed by or on behalf of the 
execution creditor is forthcoming, that would he sufficient. 

69. Yes, an affidavit would be sufficient. The second provisio to rule 16 order 
21 may be so modified as to give discretion to courts in deserving cases to order 
execution. 

60. Deletion would work hardship in case of many judgment debtors, like these 
resorting to this court. 

61. (a) Special notice is not necessary. Generally, at the hearing of the notice, 
order for issue of execution is also made, the petition including prayer for the same. 

(6) The provision is wholesome and should not be deleted. 

62. Ordinarily it would work hardship, but if discretion is given in money 
decrees to the courts, to stay execution on terms, it would suffice. 

69. Yes. Considerably : for months together the execution creditor is put off 
pending insolvency proceedings. If by chance, the adjudication order is cancelled, 
a fresh order for a fresh insolvency is sprung upon the execution creditor, the moment 
he serves him with a notice calling upon him to show cause why execution should 
not issue. 

70. Very few. 

73. An appreciably long time is taken up by insisting on certified copies ; courts 
should be allowed power to admit secondary evidence in suitable cases. 

77. Registration of partnerships would relieve the courts of a very frequent 
source of prolonged inquiry on the point. The least that can be done would be to 
make it compulsory for all partnership contracts being reduced to writing, 
containing the names and shares of the respective partners. 

82. There are comparatively few frivolous suits filed in this court. Plaintiffs 
can sufficiently be punished by fining them under the new amendment of the Civil 
Proc^ure Code. 

85. It is desirable to give such power in cases where technical points arise, such 
as about textile fabrics or scientific instruments or building operations, etc. 

86. No. 
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Mr. K. M. JHAVRI, Chief Judge, Small Cause Court, and Mr. R. S. 
DADACHANJI, Judge, Small Cause Court, Bombay, called and 
examined on Thursday, the 28th August 1924. 

Chairman .—You have been good enough to give ua a very careful statement 
on the points in the questionnaire and also on the small cause court in particular. 
First of all we will deal with the present jurisdiction, apart from any question of 
extending it. I see that you say that there has been a great change in the character 
of the work in recent years. 

MrJhavri. — A. Yes. 

Q. You now get far more commercial cases than you used to get. 

A. Yes. It is exclusively commercial. 

Q. You don’t get suits on ordinary money lending as you used to get before. 

A. No. It is now only 10 per cen^ 

Q. I suppose you have a good many ejectment suits. 

A. Yes, after the Rent Act. 

Q. Did it not tend to lessen the ejectment suits ? 

A. It increased them. 

Q. As regards the Rent Act, I rather gather that the disputes as to the rates 
of rent are coming to an end. 

A. Before it expires finally, there will be a large number of cases. We expect 
about 2,000 to 3,000 cases during the course of the next two months. 

Q. As regards special cases, I think, you as chief judge, have to dispose of them- 

A. Yes. 

Q. Does that amount to a good deal now 5 

A. Of late it has increased very much. 

Q. I understand that your work under the extended jurisdiction over Rs. 1,000 
has increased very much ; so much so that you cannot cope with it yourself. 

A. Yes. That is so. 

Q. Now. that being the position at present, I take it that you have lately been 
undermanned to some extent. I mean your work has been getting into arrears. 

A > Yes. Much arrears. 

Q. One thing I want to ask you is would it not be possible to organise the office 
bo as to prevent the people having to come with their witnesses several times and 
sent away and asked to come on another date ? I don’t think it will be beyond 
human capacity to devise some means of limiting that. I take it that that obtains 
to a certain extent at present. 

A. Yes. ; 

Q. In order to enable a judge to have a list of cases to be heard, one good idea> 
if possible, would be to require people to file a notice of appearance or something 
of the sort at any rate a day before the hearing date, put all the ex parte work in 
one list and let it be done either by the registrar or by a junior judge or by 
somebody, if possible. Don’t you think that some attempt might be made to 
give relief on those lines ? 

A. The parties generally start from their place just a day before the hearing, 
and go to their pleaders on the date of hearing to give instructions. If a suit is 
reaohed on the first day, every time you will hear the pleaders getting up and saying 
“ please give me an adjournment.” 

Q. If you know the defence, can you know what time the trial will take ? 

A. Even if you know the defence you are not in a position to know whether the 
case would take any time or not. 
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<2-What I want to suggest is that the judge’s list should remain within a 
reasonable compass ? 

A. We do not adjourn many suits on the same day. So far as new suits are 
concerned good many of them which are not contested are disposed of early in the 
morning and nearly half tho work is finished. Of the remainder, the adjourned and 
part-heard suits are given preference. 

Q. Does it not often happen that the judge says at four or five o’clock in the 
evening that he cannot take up the case and adjourns it to another date 1 

A. That is very rarely done. There are only two or three such cases in each 
court. Here pleaders know whether their cases will be reached or not. 

Q. What sort of list do you make here ? We were told the other day by a pract 1 " 
tioner that a list is made out by the judicial clerk in a certain order, t.e., whether 
a case is likely to be defended or not and so on ? Do you think that if a member 
of the public goes through that list he will be able to understand in what order 
cases have been put down ? 

A. There is a list put up and the cases are taken up in order. When the judge 
is told by the judicial clerk that it is an admitted matter or there is no contest or 
something of the sort,then the order is broken, otherwise suits are taken up in order 
just as they are placed in the cause list. 

Q. But we were told by one of the practitioners that the list is put up more or 
less in an haphazard manner, i.e., without considering whether the case is defended 
or not or whether it is likely to be taken up or not t 

A. The pleaders here know whether their cases would be reached or not. The 
practitioner might have told you something like this. Supposing there are 200 case* 
and there are four judges. The registrar has to distribute them among these judges 
and has to prepare a cause list. As he has to distribute the cases equally among 
the judges, he takes up the bundle and goes on marking judge 1, judge 2, judge 3 and 
judge 4. That is done rather in a haphazard way and that is how the work is dis¬ 
tributed by the registrar. 

Q. I understand suits are taken up according to the number in which they are 
filed ? 

A. Yes. 

Q. Do you not think that the judges on one day in the week should have no fresh 
oases at all ? They should try part-heard and adjourned cases only ? 

A. As a matter of fact that is being done by the judges. Judges have got an 
off-day when they try old cases and try to clear off the arrears. They do not take 
up fresh cases on that day. 

Q. Do you not think that something must be done to prevent witnesses and 
parties coming and going back several times ? 

A. I and my colleagues feel that something should be done, but we are at a loss 
to know what to do. 

Q. Your registrar, I understand, is entirely occupied with office work ? 

A. Yes, he also does some quasi-judicial work, for instance, when judgment 
debtors are arrested, they are brought before him. He is also concerned with 
distress matters. 

Q. I suppose you can devise a means for separating contested work from un¬ 
contested work and the registrar can dispose of the uncontested work ? 

A. Not now. His work has also increased ; otherwise under the Act we have 
got power to transfer cases to him up to Rs. 20. His whole time is taken up in 
administration work and it is not possible for him to do uncontested work. 

Q. Supposing you give him uncontested work, I think he is quite competent to 
do that work ? 

A. It depends upon the registrar. If he is an LL.B., then he can do it. At 
present we have got a lawyer and he is quite competent to do that work. 



Q. What I want is to give a manageable list to the judges. This ex parte and 
undefended work can easily be disposed of by the registrar ? 

A. But there are certain matters, such as breach of oontract and so on, in which 
some evidence has to be taken. 

Mr. Justice Stuart. — Q. Why do you mix up the work in that manner ? Ther e 
should be division of labour. Why should one judge not take institutions and a 8 
soon as he finds that a case is contested transfer it t 

A. Yes, he could transfer it to the file of some other judge. 

Q. How many cases do you ordinarily put up on your list every day T 

A. Forty new suits. 

Q. How many old ? 

A. Eight to ten. We cannot fix more. As a matter of fact one cannot know 
what time a case is likely to take. Some cases are disposed of very soon. A oase 
which in the beginning seems a big one is disposed of very soon while a smaller one 
takes a long time. 

Q. Suppose you get a five hours’ case—Can you not put that up for another 
judge ? 

A. One cannot say what time a case is likely to take. 

Q. Why not ? Can you not ask the counsel to let you know what time his case 
will take ? 

A. We cannot get a correct estimate. At 4-30 p.m. we always have threats 
from a counsel that his case will take a very long time but before 5-30 P.M. the case is 
finished. 

Chairm'in .—As regards the question of written statements I take it that in the 
small cause court no written statement is compulsory unless the court orders it. 
But does it usually happen that the people turn up on the date of hearing with 
their written statements I 

A. No, our clerks have instructions to ask the counsel to put in a defence, i.e., 
whether they deny execution or consideration or something else. 

Q. When do they do that ? 

A. In the course of the day. 

Q. Do they write this down on a slip of paper ? 

A. Yes. 

Q. As regards new trials, I understand that the trial judge does not sit here T 

A. Not for the last six years. 

Q. I understand that it is regarded as a full right of first appeal both on facts 
and law ? 

A. Yes. It takes up a whole day. 

Q. Is the number of appeals excessive ? 

.4. It is excessive. It is bound to increase corresponding to the increase m 
the number of institutions. 

Q. By eroessive l mean, do they abuse the right J 

A. No. Ijven if an attempt is made they would not suoceed. They do try this 
occasionally. 

Q. How long does a new trial take to come off T 

A. Following Tuesday. 

Q. So that there is not great gain in time. 

A. No. 

Q. Tell me if you ever felt the necessity of issuing an order for the attachment 
before judgment of immovable property ? 

A. We have no power to attach before judgment. 
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Q. But do you have any such case before you where you wish to have the power 
of attaching immovable property f 

A. We never felt it. In our court a decree is made and then it is taken to the 
High Court. 

Q. Now take the right of reference. Is that much exercised in your court ? 

A. Not much. 

Q. Do you find that the reference section works very well ? 

A. Yes. 

Q. You feel no difficulty in stating a case where there is a difference of opinion. 
Do you think it is quite easy to get the opinion of the High Court satisfactorily by 
stating a case to them ? 

A. Yes, we never felt any trouble. 

Q. How many cases were sent last year T 

A. I have been chief judge here for the last six years and in my time three or four 
references were made, and in one of those cases the High Court remarked that a- 
reference need not have been made. 

Q. That, of course, is a matter of opinion. 

A. There is not much scope for reference because the High Court is dealing 
simultaneously with the same questions on the Original Side as we deal. 

Mr. Justice Stuart. — Q. How far has this new legislation as regards rent increased- 
your work ? 

A. In early years there were very many oasos of this sort because every landlord 
wanted to eject his tenant and every tenant resisted. 

Q. How far has your staff been increased ? 

A. Not at all. 

Q. What was the staff when you joined this court six years ago ? 

A. There were five judges. 

Q. One chief judge and four other judges. 

A. Yes. 

In 1919 I wrote to the Government for additional help and an additional judge 
was sanctioned, but after a couple of years the question of retrenchment arose and! 
that man was removed. 

Q. Had the work been so reduced as to justify the withdrawal of that officer t 

A. No, not at all. 

Q. They simply took him away saying that they wanted the money for other 
purposes and could not spare anything for this purpose ? 

.4. Yes. They gave us another additional judge for eight months in March last. 

Q. Have you any figures ? 

A. I am afraid I have not. 

Q. W°uld it be too much trouble to you to ask your office to have a list prepared 
giving the number of judges, number of institutions, number of disposals, number 
of contested disposals, say for the last ten years? 

A. AH these figures are ready because I hid to submit them to Government. 

Q. Those are the very figures that I want. 

A. I shall certainly send them. 

Chairman. —I see you say that jurisdiction might be given over mortgage 
suits and partnership suits. As regards partnerships, do you mean suits for taking 
accounts of partnerships or suits for dissolution of partnerships, and taking 
accounts ? 

A. I mean accounts of partnerships. 
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Q. Of course you might get mortgage suits where though the mortgage money 
is very small, there are all sorts of complications. Can you speoify any kind of 
mortgage suits, up to a certain value, which may be dealt with by the small cause 
court ? 

A. I think there should be no difficulty in dealing with these mortgage suits, for 
after all we are recruited from the same bar from where subordinate judges are 
recruited in the district, and who deal with these cases. 

Q. Apart altogether from any question of dividing the small cause court, and 
making it to apply the Civil Procedure Code, in some oases what should be the 
pecuniary jurisdiction of the small cause oourt ? 

A. From three thousand to four thousand rupees. 

Q. Without any right of appeal ? 

A. At least up to three thousand rupees, the jurisdiction must be exclusive be¬ 
cause now a days the defendant goes and gets his suit transferred on deposit of four 
hundred rupees. It is only the dishonest defendants who get their suits transferred, 

Q. Of oourse under the Act the Judge has to do it ? 

A. Yes, but if this is taken away and power is given to the High Court to transfer 
then the other party will be heard. 

Q. Do you think that you can increase the jurisdiction up to three or four 
thousand under the present system, without any right of appeal f 

A. I see no harm. 

Q. While keeping to the present system, do you think that there is anything 
excluded by section 19, that ought not to be excluded f 

A. Partnership aooounts. 

Q. Where it is a mere question of accounts T 

A. Yes. 

Q. Are accounts generally excluded from the small cause court T 

A. Only partnership accounts. We have not got a special commissioner and for 
practically the whole day seven or eight pleaders sit on the other side of the chamber 
and go on doing the work. 

Q. How does that work get on ? Do you think that vakils do it promptly ? 

A. Yes. 

Q. You are not in favour of appointing an official referee ? 

A. That will be a block, specially because we have cases arising from the Punjab 
and Madras and they would have to be sent back from time to time. Here we can 
get a vakil and he finishes it in six or eight days. If there is an official commissioner 
and he forms his own time-table and works according to it rigidly, it will take a very 
long time. But if you distribute the work among eight or nine people, that works 
much better. 

Mr. Justice Stuart. — Q. Is it not your difficulty that you are under-staffed. 
Do your judges turn out less work than they used to f 

A. They turn out much more. 

Q% What was th3 salary of the extra officer whom they took away ? 

A. Rs. 1,100 a month. 

Q. I do not really quite understand this question of retrenchment. I take it 
that your income is increasing every year ? 

A. Last year the surplus was seven lakhs. About seven years ago it was one lakh 
then it became three lakhs, then five, and last year it was seven lakhs. 

Q. Is it not a fact that the more you increase your staff the more the work 
increases and the more the profit you get 1 

A. It was put to Government by me in that way, but then they said that Govern¬ 
ment was retrenching in every department. 
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Chairman. —You think that summary procedure under section 128 might be 
introduced in the small cause court ? 

A. Yes. 

Chairman. —As regards Order XXXVII, that does not apply. 

A. It applied under the old code. When the new code was introduced, it was 
dropped out. I want it to be introduced again. That can be done by a rule of the- 
High Court only. There is one thing which I would like to suggest on the question 
of jurisdiction. In ejectment suits formerly the limit was Rs. 5,000. In those days- 
there were hardly 500 houses which would be excluded. Now the present value is 
much larger and a large number of houses are taken out of the juiisdiction of the 
small cause court and much time of the High Court is unnecessarily wasted. Up- 
to Rs. 5,000 or 10,000 we could easily try them. That jurisdiction must be taken 
away from the High Court. 

Q. You den’t require a High Court for that class of oase. 

A. Not at all. The only question involved, in those cases is whether a legal 
notice was given or not. 

Q. Do you get people coming and saying <l I have got an oral lease for extension. 

I will go to the High Court for specific performance?” Then in the meantime the case- 
cannot be tried and will be held up. 

A. If any question of title does arise then it will have to go to the High Court. 
But that does not really arise. There are hardly 2 or 3 such cases in a year. 

Q. As regards prooess-serving, do you use the post office a good deal ? 

A. Some of us have been using the post office. 

Q. Do you use it as an additional measure or as a subsequent measure if the 
defendant could not be served in the ordinary way ’ 

A. We are using it as a subsequent measure. 

Q. Would you tell us how it is worked in Bombay f 

A. In every cage in which it is applied for, I am granting it. I have not heard 
of any miscarriage of justice or any party making a grievance of it. 

Q. Don’t you sometimes get returns as “ refused ” the defendant afterwards 
appearing and saying that he does not knew anything ? Then the plaintiff finds 
that he has to begin the whole thing again and fight his case. 

A. That would happen when the bailiff goes and pastes the summons. 

Dr. DeSouza. — Q. Do you always insist on the plaintiff’s man going with the- 
bailiff ? 

A. Yes, unless the bailiff knows the man or knows the place. 

Mr. Justice Stuart. — Q. Who is in charge of the bailiffs ? 

A. The registrar. 

Q. Is the bailiff a reliable man ? 

A. Yes. 

Q. What is his salary ? 

A. He is paid Rs. 50 a month. 

Chairman. —I take it that as a matter of fact the bailiff would not go from his 
town, unless he is paid something. 

A. If the bailiff is sent out alone many a defendant would bribe him. If the 
plaintiff’s man were there, it would not happen. Or, if the summons is sent by 
registered post, it does not happen. 

Mr. Justice Stuart. — Q. What class of men are the bailiffs ? 

A. They come from the middle class people who have studied up to the Yth or 
Vlth standard. 

Q. Are they superior to the class of men recruited for the city police ? 

A. Yes. 



Dr. DeSouza. — Q. Is there no increment of any kind ? 

A. I think their pay goes up to Rs. 75. 

Mr. Justice Stuart. — Q. What salary would a man of that class get if he were 
working for a bank on similar duties ? 

A. Rs. TO or Rs. 70. 

Dr. DeSouza.—Q. With regard to service by registered post, do you take the 
return made by the postman as conclusive evidence of service ? 

A. Yes. If any one comes and disputes it then we make an enquiry. 

Q. You do not require any affidavit ? 

A. No. 

With regard to literate persons you get the signature of the person, but what do 
you do in regard to persons who are not literate ? 

A. We get their thumb impression. 

Q. Do they take the thumb impression properly ? 

A. They are trained in that. Our bailiffs have also to take thumb impressions 
and they are trained to do that. 

Q. Do you ever have complaints about process-servers from the public ? Do 
they complain about the bailiffs’ extortion 1 

A. They do some times complain about bailiffs’ extortion, about bailiffs delaying 
servioe of the process or bailiffs asking for gari hire. We have made a rule that 
gari hire should be deposited with the registrar and every plaintiff has to pay it. 
The difficulty is that nobody has the courage to report the matter officially. They 
make complaints and say that the bailiff should be punished, but never come forward 
and write out a complaint against him officially. How can we punish them unles» 
we receive complaints in the regular manner. Although we believe that a particular 
bailiff has extorted five or ten rupees, yet we cannot do anything unless the com¬ 
plaint is made officially. 

Q. I think you have got the system of beats, that is, the city is divided into 
certain number of beats or circles or wards and the bailiffs are allotted wards, 
according to their number on the list ? 

A. Yes, we have that system. 

Q. As far as I remember Mr. Duval objected to this system in Bombay on the 
ground that there is no equal distribution of the wards. In some wards there are 
more processes and in others there are less ? 

A. When Mr. Duval came here I was working as chief judge. He stayed here 
for a week and went over the whole of the system of the small cause court working 
and he probably took the cue from here. 

Mr. Justice Stuart. — Q. Is the chief advantage of this system that the bailiff 
gets to know the locality ? 

A. Yes. 

Q. As regards conveyance hire, which is taken from every plaintiff and deposited 
with the registrar, if a bailiff takes five or six processes in the same direction does- 
he get the whole amount for that round ? 

A. The whole amount is divided among the bailiffs at the end of the month. 

Q. How much is each plaintiff charged ? 

A. That depends upon the distance. 

Q. How much does each bailiff get under this head every month ? 

A. I cannot say. 

Mr. Justice Stuart. — Q. Do you not think that the remedy is to put in a superioi 
man as head bailiff ? 

.4. There ib the question of salary and there are many who are getting the maxi¬ 
mum salary. 
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Dr. DeSouza. — Q. What is the pay of the registrar ? 

A. Rs. 550—750. The present registrar is getting 750. He is a lawyer. 

Chairman. —Coming to the question of extended jurisdiction, you are in favour 
of the extension and I understand the High Court has also reported in favour of 
that ? 

A. Yes. 

Q. What is your suggestion with regard to the establishment of a city civil court 
in Bombay ? 

A. In our opinion a city civil court would mean more delay. In a place, I mean 
commercial and industrial place like Bombay, you want expedition which you will 
not get if a city civil court is established. It would be worse than an ordinary 
.subordinate judge’s court. In that the Civil Procedure Code will have to be 
followed and there will be great delay, but if extended jurisdiction is given to the 
small cause court then the cases will be decided very quickly. I am of opinion 
that summary procedure should be introduced all over India in all courts. 

Mr. Justice Stuart. — Q. Is the delay in the procedure prescribed by the Code 
itself or is it in the manner in which it is followed ? 

A. We are of opinion that summary procedure should be introduced all over 
India in all cases up to Rs. 2,000. 

Chairman. — Q. The only difference between the small cause court and the 
ordinary civil court is that the small cause court judge does not take full notes of the 
ovidenoe t 

A. We do take. In most cases evidence has to be interpreted. 

Q. The whole idea of extending the jurisdiction of the small cause court is to 
save expense to litigants ! 

A. I do not consider that the High Court is a very costly institution. It is no* 
a very costly machinery in the generality of cases. Now unfortunately there has 
been delay on account of excessive litigation, but while I was practising there, I did 
not notice that it was a court where there was any delay. I have practised on the 
Original Side of the High Court for five years. I have also practised as a vakil in the 
small cause court and in my opinion the work on the Original Side was cheaper and 
more expeditiously done in the generality of cases. When there is no reasonable 
.defence, a responsible counsel will never advise the defendant to make a defenoe. 

Mr. Oupte. — Q. Is not this congestion of work temporary ? 

A. I am not sure. You must remember that the more the trade is increasing 
and these American and German firms are coming to Bombay and the more the 
population of the town of Bombay increases, a great number of cases should be 
expected. 

Q. Are you aware that the High Court has introduced summary procedure 
in great many cases with the result that costs in those cases are minimized to a great 
extent? 

A. Yes. 

Mr. Justice Stuart. — Q. Are the costs in a contested suit in the High Court 
greater ? 

A. Yes. 

Mr. Gupte. — Q. May I ask you one little question. Do you think that the small 
cause court Bar would be able to do justice if the jurisdiction of the small cause oourt 
.is extended ? 

A. Some of the members of the Bar are very able people indeed. They would 
not take long to do justice to the work. 

Q. As regards the judges what salary do you think they will require—I 
mean a salary attractive for them? 

A. You will not be able to get a practising lawyer who is really able at any 
.salary. You must remember that recently many barristers refused the Judgeship 
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of the High Court; and for a small cause court you cannot get such a man whether 
you fix the salary at Rs. 1,000 or Rs. 3,000. 

Dr. DeSouza. — Q. What is the monthly income of the leading members of 
your Bar ? 

A. Some short time back they had between five thousand to seven thousand 
rupees. 

Q. And now-a-days ? 

A. 3 to 4 thousands. 

Chairman. —It is no good saying then that such and such salary would- 
attract a man from the Bar. 

A. Yes. We must catch hold of the man when he is just rising. It is no use 
asking a man to accept an appointment when he has reached the highest position. 
Recruitment should be made from the people who are in practice and just rising 
and not when they are likely to refuse. When people struggle for a post they 
never get it and when they don’t want it, the post is offered to them. 

Mr. Oupte. — Q. Do you think that an introduction of a low scale of fees for suits 1 
below Rs. 5,000 in the High Court would do well ? 

A. No. Parties never look at the taxation and they want to engage a good' 
counsel. It is ridiculous to say that counsel are taking high fees. 

Q. No, I don’t mean that. The public complaint is that costs are proportionately 
high, in comparison with the amount of litigation involved, in small suits. 

A. In subordinate courts the costs are not lower. 

Q. If you take into consideration the court fee and vakil’s fee, etc. 

A. Then they come proportionately to the same thing. 

I have one suggestion to make before leaving and though it is not as regards 1 
the small cause court yet I would like to ask this Committee that the Deccan Agri¬ 
culturists Act should be totally abolished or its jurisdiction confined so far as agri¬ 
culturists are concerned. Many of them are Sahukars in their own districts and a 
large number of these people are traders in Bombay and send maunds of cotton- 
outside, but they still come in and say that they are Deccan Agriculturists. 

Mr. Justice Stuart .—He enters into large transactions in Bombay and when a 
suit is filed against him he says I am a poor rustic. 

A. Yes. 

Dr. DeSouza. — Q. Have you got many such cases ? 

A. Every day we dismiss one or two such cases. A man trades in Bombay,, 
he is dealing with a Bombay man, and makes profit out of him. Then he drops out 
from that profession and when a suit is brought against him we find that he is an 
agriculturist and we have no jurisdiction. The proper thing is either to repeal this 
Act or to restrict the definition of the agriculturists a little more so that the protec¬ 
tion should be only with regard to sahukars of his own district. 

Chairman. —I understand that matter was brought before the local Legislative 
Council, and they rejected the proposal to amend the Act ? 

A. I think the Government can modify it. 

Q You see that this is a matter of policy, and a matter of local policy for the- 
Local Legislature, based on for reasons which we cannot enquire into. The 
only question is whether any such recommendation for the purpose of civil justice 
would be likely to have very much effect ? 

A. So far as we are concerned, a large number of honest plaintiffs are denied 
justice. 

Q. I appreciate that, but the question is—does your Legislature think that a 
sufficient reason for abandoning some other policy ? That is a question Upon which, 
you cannot presume anything. 

A. Whatever property he may have may be attached. 

Q. That is quite a different question. 



382 


hztter from N. P. Pavri, Esq., M. A., LL.B., Registrar, Court of Small Causes, 
Bombay, No. 5113, dated 1st September 1924, to the Secretary, Civil Justice 
Committee. 

With reference to the information given by the chief judge the other day to the 
■Committee, I am directed by him to state that his statement about the bailiffs’ 
gharry hire being “pooled” with a view to distribution is not quite accurate. Such 
gharry hire, when taken from the party, is at once made over to the bailiff con- 
oerned—it is not kept in the office at all. 

When the party accompanies the bailiff to serve a prooess, the party is directed 
to pay the gharrywalla himself. Bailiffs are strictly forbidden to take any gharry 
hire direct from any party. Where, however, the party does not wish to go with the 
bailiff and the whereabouts of the party to be served are known to the bailiff, the 
gharry hire is received in the office from the party by the registrar or his deputy 
or by the head bailiff (and the chief judge had this faet in mind when he was before 
the Committee) and made over at once to the bailiff who is to serve the process. 
Where one plaintiff has filed several suits against several defendants who are all to 
bo served at one place or near by each other, only one gharry hire is 
charged. Where different plaintiffs have filed suits against one and the same 
defendant then, too, only one gharry hire is taken. It rarely happens that different 
plaintiffs who have filed suits against different defendants, band together to go with 
the bailiff at the same time. But if two or three such go together, then each pays 
the gharry for his distance only. For instance if a plaintiff has to get a process 
served at Byculla and another at Chinchpogly further away, and if both go together 
the former pays the fare from the court to Byculla and the latter pays it from 
Byculla to Chinchpogly. 

In the matter of this gharry hire of the bailiffs, it should be borne in mind that 
thousands of processes are received by this court every year for service from all 
parts of India and beyond, and under the strict orders of Government they are 
required to be served without any gharry hire being charged to the transmitting 
court or the service of any one from there being requisitioned to point put the 
defendant. These are distributed among the bailiffs of the section and they serve 
them while on their rounds for serving local processes. 

The chief judge requests that you will kindly ask the Committee to be good 
enough to make the slight correction as above in his statement on this subject. 

A copy of the notices put up in conspicuous places in the court house 
is herewith forwarded. 


Notice. 

Suitors are requested to make an immediate report to the registrar or one of 
his assistants if they have any occasion to complain of the conduct of any of the 
bailiffs or olerks of this court. 

Suitors are reminded that any bailiff, peon, or other officer of the court (whether 
Kurope&n or Indian of whatever grade) who demands or corruptly accepts any fee 
or reward whatsoever acts illegally, and renders himself liable to dismissal and 
other penalties under Chapter IX, Indian Penal Code. 

Suitors and others are also informed that those offering or giving bribes are equal¬ 
ly liable to punishment under the Indian Penal Code (Sections 109 and 116) with 
persons asking or receiving the same. They are also warned not to pay money in 
any shape, or on any pretext whatever, to any member of this establishment and 
members of this establishment aro strictly prohibited, under pain of dismissal or 
prosecution, from receiving any money from suitors. 

When a bailiff is accompanied by a suitor or his agent to serve a process the 
conveyance should be provided, and the driver paid by the suitor or his agent 
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direct. When a bailiff proceeds alone to servo a process the hire of the con* 
veyanoe should be paid by the suitor or his agent to the registrar or his assistants and 
by him handed over to the bailiff. 

Ooubt of Small Causes, F. D. Spehoeb, 

Bombay, 13th June, 1914. Btgitirar. 


Written Statement of the Ahmedabad Bar Association. 

L. The psriod of disposal is governed by many factors such as the judge, the 
pleaders, the parties and the nature of the case. It is not possible to give a general 
forecast as to the period of disposal. 

Under normal conditions, a contested suit would require, on an average, about 
a year and simple money suits may require 6 to 9 months 

Appeals would require ordinarily 6 to 9 months and civil miscellaneous appeals 
would require 4 to 6 months. 

Small cause suits would require 6 months. 

Claim proceedings in district courts and subordinate courts would require 
•bout 6 months. 

2. The period now taken up in the disposal of proceedings referred to in para. 
1 does generally exceed the time it ought reasonably to take. 

The main causes of delay shortly summarised are :— 

i. Want of strict observance of the provisions of the 0. P. 0. relating to 
admission of documents, examination of parties, interrogatories, 
discovery, etc., prior to the regular hearing. 

It. Tendency of some of the judioiary to take up simple matters in preference 
to complicated and contested matters to show better disposal returns, 

iii Delay in issue and service of processes on the part of the office staff. 

iv. Congestion or work at certain centres particularly at Ahmedabad. 

v. Want of promptitude and vigilonco on the part of litigants and pleaders. 

3. (i) A greater sense of duty all round with a desire to secure justice. 

(ii) Determination of efficiency of judges by the quality of their work rather 
than by the quantity. 

4. As regards subordinate judges, in the Bombay presidency the method of 
recruitment which prevailed before the appointment of the selection committee 
was open to objection and needed improvement, but the recent formation of a 
special committee by the Bombay Government under the new rules for recruitment 
to the subordinate judge's grade is a welcome improvement, but we are not sure 
whether efficiency is followed as the only test for selection. In our opinion the 
•ge limit should be raised to 35 years in order that the test of efficiency may be 
fully availed of. In that case we would recommend that the qualifying period of 
practice at the Bar should be raised from three to five years. We believe that in 
spite of the special selection committee’s recommendations, the appointments 
made by Government in the current year introduce the questionable principle 
of giving, preference to candidates from the backward classes which has resulted 
-in subordinating the principle of selection by efficiency to questions of polioy. 
We would suggest that even after selection the recruit should attend for a parti* 
oular period the Original Side of the High Court. The practice hitherto followed 
hy Government in making selections from the Bar to assistant and district 
'judgeships appears to us to need improvement. Seniors at the Bar in the top 
Tank and of approved character and independence ought to be selected and if 
found unwilling they should be pursuaded to accept Buch nominations so that the 
recruitment from the Bar may maintain the high level of efficiency required for 
the post. 
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In making selection from the Bar no considerations should be allowed to operate- 
exoept those of efficiency and character. 

Again, district judgeships should be thrown open to the Bar. 

Members of the I.O.S. should, as a rule, before entering on judicial duties, be 
required to attend both the sides of the High Court for at least six months. 

5. We do not answer it as there are no district munsifs in this presidency. 

6 . We do not think that transfers impede or delay justice. 

I. The standard of efficiency ought certainly not to depend upon the number of 
cases disposed of as shown in monthly returns. Efficiency could properly be judged 
from the judgments and this could be properly assessed in appeals. Appellate 
judges should be required to note their opinions formed in deciding appeals in a 
separate confidential record. If judges worked for full time in court, the amount 
of work done would be proportionately greater. 

8. Yes. The delay is in a way partly due to conflict of engagements of the 
members of the legal profession. At centres where there is a concentration of 
courts, there is a natural desire among litigants to have the services of seniors, and 
in contested cases, the courts even desire their presence. As each court makes its 
own board the conflict of engagements to members of Bar is inevitable. Again, 
suits as well as appeals are filed in one court and they are distributed for disposal 
to several eourts which brings about conflict of engagements of members of the 
Bar. Where judges are deputed for the disposal of arrears, work is provided to 
him by transferring cases from the file of other courts resulting in bringing about- 
unavoidable and unthought of clash of engagements. 

9. No, so far as the courts in the Bombay presidency are concerned. 

10. There are no district munsifs in the Bombay Presidency, and as for pro¬ 
vincial small cause courts the pecuniary jurisdiction should not be enhanced. 
We beg to suggest that the present enhancement of jurisdiction from Rs. 500 
to Rb. 1,000 is not proper. 

II. This question does not concern the Bombay Presidency. 

12. No. 

13. No. Except applications under Bora. Reg. 8 of 1827 and Act VII of 1880 
which have been already transferred in the Bombay Presidency to the subordinate- 
judges. 

14. There are no village courts and panchayats exercising jurisdiction in 
Gujarat. 

15. No, as regards part (1). 

16. (a) No. 

16. (6) Does not relate to Bombay Presidency. 

17. No. 

18. No. 

19. No. We do not approve of the proposal. 

20. No. 

21. No. 

22. The power as to the admission of appeals is duly exercised. It must how¬ 
ever be said that the exercise of this power varies according to the personnel of 
the judge, and in the case of first appeals, it sometimes errs on the side of severity. 

23. We do not think that the right of revision is abused. At times the fact 
that a proceeding is open to appeal or revision works as a very wholesome check 
on the judiciary 23 (1). We do not approve of the suggestion about depositing 
decretal amount in case of revisional petitions. 

23. (2) The right of moving the High Oourt in revision under section 115, 0. P. 
should not be restricted any further. 
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24. We do not think that any material change ii needed in the procedure. The 
remedies for securing speedy and economical justioe are suggested in the various 
answers to these questions. 

25. The present provisions for the service of summons in the 0. P. Code are 
sufficient. Much depends upon the honesty of the process servers. 

26. The forms of plaints provided for in the 0. P. Code are usually followed and 
we see no necessity to introduce English forms. No provision of penalty is 
called for. 

27. The provisions referred to are not neglected much. 

28. We believe that service through post is an effective and less expensive method. 
Store extensive use of it will reduce the cost of process feeB. It would not be advis¬ 
able to use village officers for this purpose. 

29. Such a rule would be advisable. 

30. The suggestion is not open to objection. 

31. Provisions made in the 0. P. Code for framing issues are quite sufficient if 
followed in the right spirit. 

32. Provisions of Order 10, 0. P. Code, regarding the examination of parties are 
observed more as a matter of form and not in substance. Provisions of Orders 11 
and 12, 0. P. Code, are largely neglected and very rarely availed of. Most of the 
judges hardly care to enter into the facts of the case and the pleadings at the 
initial stage with the result that the members of the Bar remain indifferent about 
them. The remedy lies in the judges observing and enforcing observance of these 
provisions. 

33. Thorough examination of the parties at the initial stage for ascertaining the 
points of controversy is desirable ; but if it takes the form of compelling the parties 
to describe the nature and details of their evidence, it would act prejudicially and 
often give rise to complications. We do not agree to the suggestion that the sum¬ 
moning of witnesses should be made only after the parties are examined as proposed 
above. 

34. The rule is generally observed. 

35. As a rule unnecessary and avoidable oral evidence is not let in the courts 
of the Ahmedabad judicial district. It is not possible to suggest any remedy which 
jnay not be liable to be abused. 

36. Wherever the merits of the case permit disposal on affidavits, the practice 
is followed. It would not be advisable to rule out oral evidence as proposed. 
Therefore the suggestion iB not approved of. 

37. The suggestion is not feasible and it would not be just to fix any time-limit 
for examination or cross examination of witnesses. The courts have got discre¬ 
tionary powers to disallow irrelevant questions. 

38. The procedure under this Order would work great hardship in the mofussil 
and would in many cases amount to denial of justice. 

39. The exact significance of this question is not clear and unless the idea 
underlying the question is developed by concrete instances it is difficult to 
answer it. We are afraid complications would arise if a sweeping provision is 
made as regards the class of cases indicated in the question. 

40. We don’t approve of the suggestion. The present provisions in such cases 
are quite adequate. The penalty of binding an absent legal representative on the 
assumption that he was aware of the proceedings would create complications and 
would defeat the object of the proposal which we take to be the prevention of 
delay. 

'41. We don’t think that in our district any avoidable delay takes place in appoint¬ 
ing a guardian ad litem for the minor. 

• 42. We are not prepared to say that undue advantage is in some cases not taken 
in obtaining ex parte orders. If judges were to be more careful in exaoting suffix 
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efenc grounds for making such orders we are of opinion that the abuse would b* 
checked to a considerable extent. 

43. We do not think that judgments of courts are unduly long in our distriot- 
We would not encourage a tendency to write perfunctory judgments. 

44. Points of law going to the root of the case are usually set down for preli¬ 
minary hearing in proper cases. 

45. Dates for original cases which are ripe for hearing and for their adjourned 
hearing are generally fixed by judges themselves. We do not think that except in 
rare cases the fixing of dates leads to delay in the disposal of cases. 

46. Ordinarily pleaders are consulted by courts in order to have some idea a# 
to the time likely to be taken by oral evidence and thereafter for arguments. It 
is impossible to lay down any rule in this regard as we do not think any delay in 
the disposal of cases results by the absence of such a practice. 

47. Commissions for examination of witnesses outside the courts are not usual 
and we do not think that any steps are necessary to control the length thereof. 
Further we do not think that interrogatories would ordinarily serve the purpose. 

48. Decidedly not. We do not think that the awarding of day costs would 
prevent frivolous applications for adjournments which are rare. 

49. As a rule cases are tried day by day in the courts of our district. 

50. Yes. 

51. It is essential to give special expedition to commercial suits particularly- 
at industrial and commercial centres. At centres where there may not be suffi¬ 
cient work for a special judge for such cases, it would suffice to issue instruction* 
t) judges to give precedence to such cases. 

52. The procedure laid down in the Civil Procedure Code relating to the exe* 
cution of decrees does not in our opinion need any amendment at present. 

53. We do not think that the extension of principle of section 21 of Civil Pro¬ 
cedure Code is called for in our district. 

54. We approve of the suggestion, but in such cases the executing court should 
keep the original courts informed of its orders. 

55. We approve of the suggestion. 

66. We do not approve of the suggestion to curtail the period of limitation 
prescribed in section 48, Civil Procedure Code, and Art. 182 of the Limitation Aot- 
As regards the starting point of time taken we approve of the suggestion that it 
should be from the date of the last order. We also approve of the suggestion to 
do away with the provisions requiring applications for execution should be made 
within stated periods. We think that a decree holder should be free to apply for 
execution of his decree at any convenient time within 12 years. 

57. If the proposal contained in this question with reference to section 66 of 
0. P. Code is intended to modify the rigour of existing provisions we see no objection 
to it. 

68. The suggested restrictions would rather work hardship on the judgment 
debtors living in out of wav places. We should however welcome an alteration in 
Order 21, rule 2, so as to make payments through the suggested agencies certified 
payments. 

59. We do not approve of the suggestion to delete or modify proviso 2 of Order 
21, rule 16. We see no objection to the suggestions made in the former part of the 
question. 

60. We see no objection to the deletion of Order 21, rule 21, bo as to allow execu¬ 
tion of decrees simultaneously both against person and property. 

61. There is no objection to the deletion of notice under rule 22 (1) (a) of 
Order 21. Other provisions of the rule ought to be retained. 

«2. Prohibition of interim stay under Order 21, rule 26, would wonk hard¬ 
ship. 



63. To prevent frauds arising out of corruption or collusion it would not be safe 
to dispense with any notice as proposed by the question at all the stages of exact**• 
tion. 

64. The suggestions made in this question do not seem to us reasonable and they 
would work hardship. 

66. No. Servants of revenue department ought not to be invested with such* 
power. 

66. The issues involved in this question are too fundamental to be dealt with 
as a part of the inquiry to avoid delay in the disposal of civil proceedings. We 
appreciate the suggestion as to the desirability of clothing the purchaser in execu*- 
tion of a mortgage deoree with a right to the property free from future litigation 
and free from all incumbrances as much as possible. But we apprehend that if an 
attempt is made to penalise the plaintiff by dismissal of the suit for non-produotioQ 
of an encumbrance certificate with the plaint, it would work injustice. We think 
that if the plaintiff in suoh a case is left free to produce such a certificate within a*, 
reasonable period it ought to meet the requirements of the case. As regards the 
suggestions in (6) (c) (d) they appear to be dependent upon the suggestion made 
in item (a) being enforced. 

Six months time allowed by law for payment under the preliminary decree is 
reasonable and necessary. 

We think that it would- be more convenient that personal decrees should be 
passed along with the mortgage decree with a proviso that the former should not 
be executed before the security under the latter is exhausted. 

67. We don’t think that any avoidable delay is caused in the disposal of execu¬ 
tion proceedings by frequent orders of stay from appellate courts. We do not 
think it would be proper to curtail in any way the power of the appellate courts in 
granting stay orders or to invest them with any power to award exemplary com¬ 
pensation. 

68. We do not approve of the suggestion to curtail the existing powers. 

60. The insolvency law is for giving a fresh start to bond fide debtors. But 
unscrupulous poople take undue advantage to baffle real creditors. Insolvency 
petitions deserve to be expedited. In our province the delegation has already been 
made. In a centre like Ahraodabad a special competent insolvency judge is required 
to attend to such work. 

70. After the enactment of the Provl. Insolvency Act instances of absconding 
judgment debtors are getting rare. 

The provisions of arrest and attachment before judgment are effective remedies 
to prevent any delay due to such absconding. 

71. We do not think that the law of evidence is at all responsible for protrao* 
tion of triasL 

72. We do not approve of the suggestion. The plaintiff must be put to the 
proof of execution and validity of the mortgage deed in all cases in which it 
is not admitted. 

73. We do not think much avoidable delay is caused in procuring certified copier 
We do not oonsider it desirable to amend the existing law as regards secondary 
evidence. Relaxation of the existing rules may lead to fraud. 

74. The law of limitation is sufficiently stringent and we are of opinion that It 
should not be made more stringent. 

75. The human element plays a far more important part in. the administration, 
of justice and we think that no ohangesin substantive law would secure the result 
desired. 

76. We do not approve of the suggestion that all future partitions of immoveabl* 
properties should be by registered documents. 

77. We do not agree with the suggestion. 
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78. We do not think that the dootrine of part performance practically negatives 
the provision of the T. P. Act, and we would not disallow it scope in this county 
by endorsing the proposal that all transactions should only be entered into by regis¬ 
tered documents. 

79. We agree that the discharge of obligations createdby registered document 
shonld be by registered document with a nominal fee. 

80. We do not agree to the general proposition underlying the question. It 
ir likely to create a serious deadlock in human affairs. 

81. The practice of Benami transactions has been long prevalent in India and 
WB cannot agree to the proposal to disturb it. 

82. We do not think the enhancement of court fees would materially serve to 
check frivolous suits. It may possibly penalise innocent people having bond fide 
olaims. 

83. We think that the rule requiring the execution of mortgage deeds to be 
attested by two witnesses simultaneously is too rigorous and requires to be relaxed 
as it either promotes perjury or works injustice. Hence it is not necessary to retain 
it. There should be no difference between mortgage deeds and sale deeds and lease 
deed of equal value. 

84. In view of the poverty and illiteracy of the masses in this country no reme¬ 
dial measures suggest themselves to us to prevent it except a suitable provision in 
section 23 of the Contract Act against such contracts. 

85. We do not approve of the suggestion to empower the courts to refer 
cases to a referee, of their own initiative. 

86. We do not think so. 

87. No. We do not think so. 


Oral evidence of Messrs. HIRA LAL DESAEBHAI, MULCHAND 
ASHARAM and Rai Bahadur GIRDHARI LAL, Representatives 
of the Ahmedabad Bar Association, called and examined on 
Friday, the 29th August 1924. 

Chairman. — Q. I thank you for the very careful statement submitted by your 
Bar Association and I hope when you go back you will convey our thanks to 
them. 

A. There is one correction to be made. In Question 15 there are two parts and 
there has been some omission. The answer is “ no " but it is “ no ” to the former 
and as regards the latter part: “ Is there any objection to suits to enforce simple 

mortgages by the sale of the mortgaged property as also suits relating to partnership 
with small oapital being dealt with by these courts”, about that we have an objec¬ 
tion. 

Q. The questions in the questionnaire were set by this Committee. That was 
the first thing we did. Then we went through great many of the opinions attached 
to the resolution in answer to the Government of India's letter to the local 
Governments and then we added certain other things that we thought of, b\jt I 
gather that in the opinion of your Bar most of those things do not come to very 
much. Apart from the suggestions made by your Bar, do you suggest anything else. 
I mean what recommendations do you think this Committee might usefully make 
on important points. Let us take first of all the question of ordinary procedure of 
the trial that is dealt with in certain parts of the questionnaire. In what respect 
do you think that one may seek to effect an improvement ? For instance take the 
tfBtttettnent of issues. Is that always done satisfactorily ? 

A. No, the procedure provided for is not followed in the spirit. A party 
is called in a formal way and the judge simply asks some questions and satisfies 
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the form provided by the procedure and then asks the parties if they can suggest 
any issues and if they have nothing to suggest he frames some issues. 

Q. You think that a more determined effort should be made to boil the thing 
down to the real point ? 

A. Yes. 

Q. In that connection do you think that more use can be made of the power of 
the judge to examine the parties not as a part of the trial but to find out their case, 

A. Yes. 

Q. I take it that at the settlement ot issues you would like to have more 
attention paid to the question of admission of documents ? 

A. Yes. 

Q. At the time of the settlement of issues—I take it—that very often both the 
pleaders and the parties have not had time to go to the root of their own case t 

A. That is what happens. 

Q. Then of course very often a written statement is Bled and issues are settled 
immediately after with the result that the parties do not get very much time to 
apply their minds. 

A. We just want to make some correction in this. The practice is that after 
a written statement is filed a date is given for the purpose of putting in of the 
documentary evidence by both the sides. Then a date is fixed for the admission of 
those documents. Now, at that time only parties are left to admit or not to admit 
but the judge does not apply his mind to see whether the refusal to admit is a fri¬ 
volous one in order to protract the trial or whether it is a real one. It is after 
that date that a date for the settlement of issues is fixed when parties are asked 
to be present and at that time some times they are examined and some times they 
are not. Even when they are examined, the examination is formal. 

Q. That is rather interesting because apparently there is a more careful practice 
in the Ahmedabad District than elsewhere. Under the Code the written statement 
is to be filed on the first date of hearing and then the oourt proceeds straightaway 
to the framing of issues. I gather from what you told me that what happens la 
that after the written statement is filed an adjournment is given to go into the 
question of documents and when that has been dealt with issues are framed, so 
that when the case comes on for the settlement of issues before the court it .oomes 
on after 2 or 3 hearings T 

A. Yes. 

Q. That being so you ought to be better than many other people ? 

A. Yes. 

Q. As regards the people who refused to admit documents unreasonably which 
they afterwards practically admit, is any use made of the powers to order a parti¬ 
cular party to bear the costs of the successful party? 

A. Even if they make use of these powers the costs are so small and insignificant 
that the parties never care for them. In Ahmedabad parties are rich enough to 
bear the costs and they never care for these things. 

Q. Of course it is difficult to make a man admit when he does not want to admit, 
but oan you suggest any change that would help in the matter. 

A. The only change that we can suggest is that the judge shoiid take care to 
Bee whether the statements given with reference to the admission of document* 
are bond fide or whether they are evasive. 

Q. The parties being there, one oan ask them “ why do you deny this and why 
don’t you admit this ?” 

A. Yes, that is what happens. Attar the written statement other documents 
are put in when it becomes necessary to do so. 

Q. Our present Code does not seem quite satisfactorily to provide all about 
that. It asks the plaintiff to bring his documents on which he relies and the list. 



390 


and then it provides for a summons to the defendant asking him to bring all the 
documents, but there does not seem to be a reasonable provision that so many days 
after the settlement of issues, the parties should lodge their documents T 

A. Butin practice it happens that the parties either apply or the court gives 
fifteen days or a month, after the settlement of issues, within which documents 
should be put in. 

Q. In praotice, I tako it, that documents are very seldom rejected at the time 
of trial, because they have not been produced in time f 

A. It all depends upon the discretion of the judge. If the judge is very strict 
the party must produce all the documents within due time after the settlement of 
issues. 

Q. Of course it also depends, to some extent, upon what the document is. If 
the party produces an unsuspicious registered document even at the last moment, 
rather than deciding contrary to the truth, the judge will let it in. 

A. We have come across judges who would not allow even then to be admitted* 
There is a difficulty about certified copies, with regard to which the rules should 
not be very strict. What happens is that when a defendant goes to the pleader 
he is not able to tell him all tljat had happened previously and eventually a docu¬ 
ment, which is very important, is found in the previous proceedings of the pleader 
or the record of the court, and that sometimes is not admitted at a late stage. 

Q. You cannot have rigid rides 1 

A. Particularly with regard to certified copies. 

Q. Of course the only way by which you can compel the parties to be reasonably 
in time will be to arm the judge with the power, if he thought that the party was 
unreasonably denying a thing, to require him to give security for the costs. Do 
you think that such a provision would be regarded as strong, or do you think that 
such a provision would work fairly well and would be useful ? 

A. In my opinion it will be useful. 

Q. As regards pleadings, when people have got a certain amount of practice 
at the Bar, I take it, they are able to draw the pleadings more or less properly, but 
do you find that people who come to the Bar, for the first two or three years do not 
seem to have any facility for proper training in the art of drawing pleadings, fram¬ 
ing interrogatories, and all that sort of thing ? 

A. They require training. 

Q. Oould anything be done, without being unduly hard upon youngmen, to 
require them, u hen they come to the Bar, to get some sort of training t I do not 
mean to teach them more law, but to teach them how to apply it. * 

A. I believe in England the practice is that the junior ought to be under a senior 
for some time. In the same way if those who enter the Bar are required for some 
time to be under some seniors, and seniors also are compelled to take juniors with 
them, accciaing to their practice, then I think it would be a better system. Judges 
are required to have some training before they take up judicial duties and in the 
same way the members of the Bar, before they enter on actual professional duty, 
ought to have some training. 

<tf. Wouicr thero be enough seniors to take juniors ? Would it be workable T 

A. There would be some practical difficulties because there are some people 
who enter the Bar for the purpose of satisfying the three years’ period rule for 
qualifying themselves to become a subordinate judge. But if the qualifying period, 
as we have suggested is raised from three to five years and the age-limit is raised 
to 35, and the junior is required to serve for the first two years with the senior 
pleaders, then I think there would be no practical difficulty. At least, as far as 
the Ahmedabad Bar is concerned, the number of juniors is more than the number 
of seniors. 

Q. Would it be unreasonable to say that after a year or two, the pleader’s licence 
should not be renewed unless he passed some sort of examination in matters such as 
pleadings, drafting, procedure, etc.; I do not mean to say that you should refuse 
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to Allow him to practise, but after he has been in practioe for two years, he shsnM 
be required to pass some sort of examination. In other words, in his first tww years, 
he should have the feeling that there is a certain training he has to get 1 

A. I think that suoh a provision would not work hardship. 

Q- Would you prefer that to having some practical paper in the B.A., LL.B. 
examination T I think a practical examination, in which papers are worked out 
by a judge or a senior member of the Bar, would be better than the university exa* 
mi nation ? 

A. Yes. I have come across oases where people, when they came to the Bar 
were advised to work in an attorney’s offioe, and ultimately they turned out to 
be much better. 

Q. They see how the machine works. 

A. At present what happens is that when a junior pleader comes to the Bar, 
he engages a clerk and very often in the beginning he has to depend upon the olerk 
for the drafting of plaints, etc. The result is that there are mistakes and the junior 
pleader himself fallB into some pit-falls. 

Q. You were mentioning that in the case of people who are appointed as sub¬ 
ordinate judges for the first time, you prefer five years to three. That will be an 
improvement distinctly, but the only thing is that if you are going to raise the age- 
limit, you have to either increase the salary or enable the pension to be earned ip 
a shorter period ? 

A . I think a provision should be added that they should earn their pension in 
a shorter period. I will give them half pension even if they end their service at 55. 

Dr. DeSouza. — Q. You would be in favour of the Madras rule which provide* 
that if a man is appointed after 30 years, 6 years spent by him in the profession, 
should be treated as servioe towards pension, so that 25 years actual servloe will 
qualify him for full pension! 

A. Yes. That will be a wholesome rule. 

Q. With regard to your suggestion as to the holding of an examination for plea¬ 
ders at the end of 2 or 3 years before their sanad is renewed, do you think there will 
be sufficient facilities in Ahmedabad and the seniors would willingly undertake to 
train them T j 

A. Yes. 

Q. How many members of the Bar are there now t 

A. 150. 

Q. Are there not ten new admissions every year T Do you think there will be 
a sufficient number of senior men to give them actual training T 

A. If there is a moral duty laid upon the seniors that the juniors would have 
their sanads renewed only in the event of their getting a certificate from them, there 
will be no difficulty. That would be good in another way also. It will instil a 
sense of discipline and that deference to the senior members of the Bar which is 
absolutely necessary for the purpose of keeping the tone of the Bar as well as for 
various other considerations. There is one other point. The junior members 
of the Bar who enter the profession have to maintain themselves. They can't get 
civil work. They very often have to move about in the criminal courts in the early 
days of their career. If a provision of this sort is introduced, they would be in 
touch with the atmosphere of civil courts. 

Chairman. — Q, There would be no great difficulty, I should think in getting 
senior members of the Bar appointed by your Association to give a few lectures ea 
practical points to such people. I mean one senior member of the Bar may be 
to do it for one year and another man next year and so on. They will give lectures 
on drafting, pleadings, discovery, about advocacy and all sorts of practical points. 
I mean each local Bar might be encouraged to do its best for the junior members. 
Don’t you think it oould be done t 

A. Yes. 
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Q. In a great many places at any rate in this provinoe yon think the Bar Asso¬ 
ciations would respond to it and make it a success? 

A. Yes. 

Q. As regards the question of execution which is a very important matter, we 
will just exchange a few ideas. I see you are in favour of abolishing article 182? 

A. Yes. 

Q. Now, that seems a feasible proposal. If the decree is passed ex parte and the 
first application for execution was not made a good many years after the decree 
<vas passed, then no doubt questions as to the service of summons in the suit 
would be raised. I mean if you allow the decree to be executed at any time 
within 12 years would it not be necessary to put some sort of limit to that? 
Would it not be necessary to insist that the judgment-creditor should have done 
something within the first one or two years after getting the decree ? 

A. I will suggest that a provision may be made to see that the plaintiff takeb 
out exeontion within three years after decree and due notice is served on the judg¬ 
ment-debtor. 

Q. You will make him not only take out execution bnt also serve him with notice. 
A. Yea. 

9 . Wdii’t it bfc bettef to say that an ex parte decree, in Any case, would be kept 
Alive fdr (1 yeirs And if the judgment creditor did his best to get served a notice on 
the judgment-debtor either within one or three years after the passing of the 
decree, then he should hive 12 vein ? 

A. Tit. 

($. Speaking ipr myselfr I think something like that might have to be done in 
the oase of ex parte decrees. 

A. Yes. 

Q. At present when execution is stirted are Isittfc k notice to this judgment-debtor. 
}n fact during the course of execution proceedings we have to give him mkny notices, 
but is there any reason why he shquld get any more notice thin the first notice 
sent .to hiip that execution proceedings have been stirted ? Why should he get 
a notice for sale proclamation and several other notices ? Can you not make the 
execution proceedings just like a suit in this respect that if a man gets one notice 
it is up to him to find out what i* going to be doqe or what further ateps ire going 
to be taken by going to the office and enquiring from a clerk,what is going to 
be done in the next week and so on. 

A. "there would be no objection to that so far as towns are concerned but there 
will be some objection with regard to village people. It happens like this. Execu¬ 
te ffroceSedlfiM, after the property is attached, stop short till the objection to 
ItULchtfiertt is disposed of. Supposing the attachment continues then the person 
who liid A claim to ihe attached properly, would hf filing a suit under rule 58, 
Order 21, dhd then he would apply for the execution proceedings being stayed till 
the itilt is decided. The execution proceedings are thus stopped or stayed till the 
fcppellAte court pisses A decree. Now the judgment-debtor during all tbeae 
woofcfcdinjfA has nothing to do becAnse the fight is between the decree-holder on 
one hand and the claimant to the attached property on the other and some 
tidies A year or two years elapse and then execution proceedings are renewed, 
if the judgment-creditor sucoeeds in showing that the attached property was 
really the property of the judgment-debtor. Now if the judgment-debtor does 
not get s notice how can he know that the proceedings Are going on. He must 
get a notice. 

... Q- When he knows that execution has been launched against him, can he not 
Keep himself informed of what follows afterwards ? Why should the poor judg¬ 
ment-creditor be obliged to serve him every now and then ? 

A. Yes. 



89 * 


Mr. Justice Stuart. — Q. Why do you want to protect the interests of such a 
judgment-debtor f When the property has been ordered to be sold and a man puts 
in a false claim that it is his property, and it is found that it is the property of the 
judgment-debtor, why should it not be sold T 1 

A. The property is ordered to be sold only after these suits are disposed 
of. 

Q. I know that, but when it has been found that it is the property of the judg¬ 
ment-debtor, why is it necessary to give him fresh notice f Why should you not 
prooeed with the sale T Take the ordinary case of a house belonging to the judg¬ 
ment-debtor. A notice is issued to the judgment-debtor, and the property is put 
up for sale. The judgment-debtor’s brother-in-law, or his cousin or nephew or a 
complete stranger comes forward and says that it is his house and not the judg¬ 
ment-debtor's, and a case is brought. When it is found that the house belong? 
to the judgment-debtor, why should not the sale be prooeeded with at once t Why 
should you give him a notioe t 

A. There is really no reason. 

Chairman. — Q. What happens at present is this. The judgment-debtor does 
not come lot getting the terms of the sale proclamation settled but when the sale 
has taken plaoe, he files an application to set aside the sale on account of inadequate 
prioe. Would it not be reasonable to say to .the man M if you want to take part in 
the settlement of the terms of the sale proclamation, you must oome in yo u iee l f st 
the proper time and if you do not come and keep away you would not be allowed to 
oome in afterwards and get it set aside ”T If there is nothing wrong in it, would 
there be any hardship t 

A. If he is represented by the pleader, then there would be no hardship, other¬ 
wise he will not be able to understand how the terms are settled. 

Mr. Justice Stuart.—Q. When the judgment-debtor owes the judgment-creditor 
money which he has contumaciously refused to pay I have never been able to 
understand, why every thing is done for the mao in the wrong and nothing for 
the man in the sight As regards the sale proclamation, why should he get a 
notioe a heart that t 

A. Otherwise the property will be sold at a low prioe. 

Q. How can that be so T Suppose there is a house which is worth Ra. JA9- 
The judgment creditor may say that it is worth Rs. 00 and the judgment-dafeicr 
will say it is worth Rs. 2,009. No genuine bidder will pay any attention to eHhtr 
statement. Does he not make his own valuation and hid accordingly T 

A. The difficulty is that the auotion purchaser will value the house at a lower 
prioe because he takes it that he will have to fight out some sort of litigation in 
future. He is not certain whether all the incumbrancers know all about the execu¬ 
tion proceedings ; some of them may not have come forward to the court to hate 
it informed of their incumbrances ; or some inoumbranoer may come forward after¬ 
wards and say that he had a registered mortgage with regard to the property in 
question. If a notice is given to the judgment-debtor of the sale, as he is interested, 
he will try to see that the property fetches as much price as possible and of course 
he would bring forward a man who will purchase the property at a very high prioe. 
The trouble with regard to court auctions is that they are not made publio and gene¬ 
rally people do not go there to bid. 

Mr. J ustice Stuart. — Q. Is not the remedy to have the sale conduoted in a busi¬ 
ness like manner ? 

A. Yes. 

Chairman. — Q. Would you mind telling me one thing. When a property—1st 
us say out in a village—is ordered to be sold, how exactly is the sale conducted t 
Does some body go to the spot to conduct the sale ? 

A. If the property is a house in the town the sale is conducted at the spot but 
if it is a land outside, then the sale is conducted at the Ohaura and not at the piaoe 
where the land is. 
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Q. And the oourt selling the property is situated some where else T 
A. Yes sometimes 10, sometimes 15 and sometimes 20 miles away from tne 
property. 

Q. Who goes to the spot T Is a clerk sent by the court to conduct the sale T 
A. Generally a bailiff. 

Q. Not even the nazir of the court T 
A. No. 

Mr. Justice Stuart. — Q. By bailiff do you mean a process-server ! 

.4. Yes. 

Q. That is the first difficulty. A low paid menial goes out to conduct the sale 
Of a big property ? 

A. Yes. Such a low paid man goes and this gives rise to many contentions. 
Q. Can the judgment-debtor easily bribe such a man with Rs. 2 T 
A. Yea 

Q. That is the first mistake ? 

A. Yes. 

Chairman. — Q. When this man goes to conduct the sale what does he do T All 
he does is to receive certain bids ? 

A. He is practically the man going about in the village or town and saying that 
the sale of such and such property is going to take place. It is advertised in this 
way and at the time of the auction people collect and bids are made. 

Q. He takes those bids, and then what does he do T 
A. He Reports those bids to the nazir. 

<?. Not to the court ? 

A. To the court but through the nazir. 

Mr. Justice Stuart. — Q. Is it not the case that even in the absence of a procla¬ 
mation and in the absence of the village menial going about the village beating a 
drum and shouting that such and such property is going to be sold, the village 
people know about this sale weeks before in the course of conversation at the 
village meeting plaoe or elsewhere so that a man who wants to buy the property has 
had every opportunity of making up his mind. If so, is it a bad method to sell 
the property in the village ? 

A, It is not a bad method. 

Dr, DeSouza. — Q. Is it not a fact that the sales of all revenue paying lands are 
conducted not by the court but by the Collector so that all this method is not Sol- 
lowed by the courts but by the Collector as all lands are sold through him f 
A. Yes. 

Q. Only houses are sold by the court itself T 
A. Yes. 

Mr. Justice Stuart. — Q. How do you sell groves I 
A. Those are also sold through the Collector. 

Dr, DeSouza. — Q. At the same time all partitions of immovable properties 
are done by the Collector. 

A. Yes. 

Q. Would you like to tell the Committee anything about this? Have you any 
difficulty as regards this or not ? * 

A. It is a very unsatisfactory business conducted by the clerks under the signa- 
tures of the superior officers. This work is done by petty olerks who are subjeot 
to very little check. It is done by a circle inspector who is a low paid officer and 
he does the whole thing in this connection. 
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Chairman. — Q. Ia it done by letting the land or mortgaging it T How is H 
done T 

A. By letting the land or mortgaging it, whichever ia more valnable from the 
point of view of executing the decree. Sometimes they mortgage a property for a 
oertain period for a lump anm of fifty thouaand rupees. The mortgagee enjoya 
the income and at the end of that period returns the propeity. 

Mr. Justice Stuart. — Q. That ia a lease with the lease money paid in advance ? 

A. We call it a mortgage. 

Q. But there is no question of redemption 7 Do you consider that there is 
*ny advantage in handing over this matter to the ColleotorT Is not the transaction 
oonduoted by his office 1 If you ask the Collector “ how many decrees have you 
executed,” he can never answer. But then, on the other side, there is the argu¬ 
ment that if you alter the system, you are doing much damage to the agriculturist 
judgment-debtor. The argument is that his interests will be better looked after 
by the Collector than if left in the hands of a subordinate j'udge.,What are your 
views T 

A. There is not the slightest foundation for the suggestion that the judgment- 
debtor wants help. It is the judgment-debtor, who is more influential than the 
judgment-creditor. 

Q. There is no reason why an intelligent subordinate judge should not be able 
to do just as well in the matter as the revenue officer does T 

A. Certainly. 

Chairman. — Q. Do you think that he can find a mortgagee or a lessee in cer¬ 
tain cases 7 

A. The judgment-debtor will be asked to suggest. 

Q. Do you think that a subordinate judge sitting at the tudder would be able 
to get them, apart from the judgment-debtor making any enquiry T Would be 
be able to lease the property in the same way as the Collector can do on the spot t 

A. The subordinate judge and the Collector are both in the same taluqa,” and 
I think that both of them are on the same level. The only difference is that the 
revenue department has got its own staff which the subordinate judge has not.' 
That is the only thing, but very often the subordinate staff of the revenue depart¬ 
ment works misohief. 

Mr. Justice Stuart. — Q. But ordinarily speaking would not the judgment-debtor 
be the best man to suggest a possible lessee 7 

A. He is. 

Dr. DeSouza. — Q. You must have had a large number of decrees executed by 
the sale of immovable property, by the Collector. Do you know cases in which 
the Collector has made use of his power of saving the land by leasing it 7 

A. One in a hundred oases. 

Q. But do you know any in your place 7 

A. I know only three instances. 

Q. Then your general opinion is to transfer the decree, to be executed against a 
property, to the subordinate judge, provided he is given a better machinery of 
executing it 7 

A. Yes, and in centres like Ahmedabad I would like to have a special judge 
looking after all execution matters. 

Chairman. — Q. You will like to have .a separate execution court 7 

A. In large centres. 

Q. As far as Ahmedabad is concerned, has there been any decentralisation 7 

A. There is going to bo a decentralisation there. Ahmedabad is made of three 
-districts and the Government have selected a piece of land, where they are going 
tbo have separate courts for the two other districts. But the district of Ahmedabad 
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is daily increasing in commercial importance so that the burden of work will not 
be appreciably less. 

Q. You now have ten courts, and if not ten, you will have seven or eight courts 
at least ? 

A. Yes. 

As regards the last question I have to bring it to the notice of the Committee, 
that last year the Government invited opinions whether the execution proceedings 
should be transferred from the Collector’s department to the civil court, but I do 
not know what has become of that. The Collectors and the subordinate judges were 
also asked to give their opinions. 

Dr. DeSouza. — Q. Did you get this paper from the High Court or was it from 
the Government ? 

A. From the Government, and the subordinate judges had given their opinion 
that they should not be transferred to them, and they pointed out the difficulties 
which we have stated to you. 

Chairman.—Q. Then the matter is being considered by the local Government 
and will be brought in due course before the Legislative Council. But what I mean 
is that supposing you have a separate execution court for Ahmedabad, would 
thore be enough work for a single judge ? 

.4. I think that the insolvency work, execution work, and the work of looking 
after minors’ estates, combined together would be sufficient for him. 

Q. You had a system, some time ago, of a registrar ? 

A. Yes. 

Q. Do you not think that in a place like Ahmedabad, where there is a great 
deal of work, you may have a system by which one office should serve all courts, 
and a registrar, who will be of the standing of a second class subordinate judge, to 
do nothing except to look after the office work, like execution work, and the minors* 
estates and separate out the ex parte cases from the other oases, so as to give 
the judges a dean run on their lists of contested cases T 

A. I would like to say that the registrar, who was appointed, only looked to 
the district court work, and the filing of plaints and all that sort of work was done 
in the court of the first class subordinate j udge. I do not think that he oould attend 
to that work. 

Q. The registrar system, I understand, was abolished because it was considered 
that the registrar had not sufficient work to do. What I was going to suggest- 
for your opinion was rather a different system. I do not want this registrar to be 
a mere personal assistant to the district judge, but the registrar, under this system 
that I am putting to you, is a mere oonsequence of having one office instead of 
having ten oourts and each court having a little office of its own, with a clerk to 
receive plaints, and another clerk to attend to execution work. I want to see one 
office, just as the High Court has here, with a competent judicial officer at the head 
of it, and there should be separate departments, one place where you oan file all 
plaints whioh will ultimately be sent to the proper courts, and another place where 
execution work will be attended to and all these sorts of things. The idea is to 
have a unified office serving all the courts, and in charge of a registrar who will 
look after a lot of work whioh m now done by the district judge himself. What, 
is your opinion as regards that 1 

A . For the subordinate judges’ courts there is only one court in which all the 
plaints are filed. All suits for the subordinate judges’ courts are instituted in the- 
court of first class subordinate judge, and then they are distributed among other- 
subordinate judges according to jurisdiction. 

Q. What about the darkhaat work ? 

A. It is also filed in the 1st class subordinate judge’s court. 

Q. Then you have got two offices. 

A. Yes. 
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Q. Is there any reason why the district judge’s office and the other office should 
not be pooled and amalgamated and put in charge of a responsible officer under the 
distriot judge or the 1st class sub judge, if you are going to have a registrar t 
' .4. I may say that suoh an arrangement might do cujly for a place like Ahmedabad, 
Seoondly, there is one thing. In Ahmedabad the oourts are all in one compound* 
Very often at other places one court is in one plaoe and another court is in another 
plaoe. 

Mr. Justice Stuart. — Q. You may take it as a necessary proviso that in all place 
where the work is insufficient or where the inconveniences outweigh the conveninces 
it won’t be introduced t 

A. ’ftiat is enough. 

Chairman. — Q. Throughout the Bombay Presidency are all institutions made 
ih the court of the 1st class sub-judge whether the courts are scattered about or 
are in one place. 

A. Yes. That is the practice. We have two 1st class subordinate judges and 
3 joint 2nd class subordinate judges. According to the provisions of the Civil 
Procedure Code, a court has to maintain a register of suits and execution proceed* 
ings. Without a change in the procedure, for a place like Ahmedabad, some 
relaxation of that rule may be necessary. 

Q. Probably a great deal could be done under the Civil Courts Act of each pro¬ 
vince. 

A. Yes. 

There is one other thing which I would with to say. The diffleulty is not so 
flinch as to where the institutions take place but when after the institution the 
tfrork is distributed to several courts, the clashing of engagements which occur 
tb the Bar is one of the factors. 

Q. If this tyitefn were to be adopted, It would not be necessary as at present to 
•end the case to begin With to a particular judge. I mean the registrar Alight W 
able to do certain amount of prellinihary Work himself. When the eases We t Vb &f 
lor trial they may be Sent to this judge or that jtldge. 

A. We have to apply for interlocutory orders. We have to apply for i tempo¬ 
rary injunction. The registrar who is a seoond olisS subordinate judge will hath 
no jurisdiction. Then he will have to send the caSfe for a special purpose. Along 
with the plaint we also present a petition for temporary injunction. 

Dr. peSouza. — Q. The suggestion is that all the preliminary spade work Such 
as the ilsuing of process, etc., inky be done in the registrar’s office. The inter*' 
3ocutory matters will of course be disposed of by the judge T 

A> Jt may be done. 

Chaihndn _ Q. About these ex parte injunctions, of course some injunctions 

have to be granted. But I think the rules are two. The first is that yoij 
should never grant an ex parte injunction if you could give short notice to the 
other side and bring him before you in 2 days. Another rule iiyou should nerex 
:graut mi ex parte injunction if it is quite manifest that the plaintiff might by 
-exercising reasonable diligence have brought the parties before you long ago. 
'J’he thing is that ex parte injunctions ought not to be granted except in caseii 
where some thing has suddenly arisen within the last week of the application to 
-compel the issue of an interim injunction before yon can even serve the man. with 
notice. But I understand you to say that ex parte injunctions in your part of tbd 
-country are given for a couple of days pending notioe to the other side. 

A. Yea 

Q. In some parts o! India if a person is entitled to an interlocutory iejttoctiori 
he always gets it ex parte. 

A. Supposing ten days are fixed, the other party will come to court the next 
.day and get it fixed for two days. 
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Q. That is very satisfactory. 

.4. Yea. 

Dr. DtSouza. — Q. Has the oomplaintnot been the other way, i.e., the house* 
owner is waiting for the last day of the court, in the case of summer vacation or 
other vacation, and then opens a window or demolishes a wall 7 

A. Such cases have happened. They always take advantage of it in summer 
vacation and one judge has always to be on the spot to attend to these matters. 
Chairman. — Q. What about insolvency 7 Is it working well in this presidency 7r 
A. It is not working satisfactorily. 

Q. In Ahmedabad, how is the work done 7 Do you appoint receivers in suits; 
for the reoovery of property 7 Whom do you appoint 7 

A. Here the practice has been to appoint a pleader as receiver. Formerly 
clerks were appointed. In our opinion more attention should be paid to suits for 
the reoovery of property. They should be tried expeditiously. 

Q. Well it is the business of the receiver and not of the court 7 The position 
is that you require a very good receiver and not a very good court. The actual 
administration should be done by the receiver 7 

A. A special receiver may be appointed for Ahmedabad and he may also do- 
execution work. He may be called the official receiver. 

Q. Would you do like this 7 Instead of giving the receiverships to several: 
members of the Bar, if you give them all to one gentleman who has got some experi¬ 
ence of these matters, do you think it will lead to better results 7 The man 
appointed should be a whole-time receiver and should devote the whole of- his. 
time to this work and do nothing else. In what way would you improve this 
work? People have tried this experiment in many ways. In some places receivers 
are paid by Government, in others they are offioial receivers but they are also 
allowed to do practice at the Bar and in other places they appoint special 
receivers for special cases 7 What sort of receivei would you like 7 What will 
be his commission 7 How much commission, do you think, would be made 7 Da 
you think the Government would Btand to lose or would it gain 7 

A. Government would not stand to lose if the official receiver is also invested; 
with the duties of supervising minors’ estates. 

Q. That is quite a different thing 7 

A. But he may not be fully ocoupied with this work. 

Dr. DtSowa. — Q. The position is this. If the Government appoints a man as. 
official leceiver on Rs. 400, would the commission be so much as to compensate, 
the Government for that 7 

A. That depends upon the importance of the centre. 

Mr. duple. — Q. Would you like the system of guaranteeing him a minimum, 
salary, t.e., Rs. 500 a month and if he gets more that will be his luck 7 Will that, 
not be an inducement for him 7 

A. That is a better arrangement. I think that would be a better system than, 
giving him a fixed salary for the month. 

Chairman. — Q. The chief point is that he will not be given any other work to. 
do. He will be wholly and solely engaged in this work 7 
A. Yes, he will be a whole-time receiver. 

Q. Are there any improvements or changes that you would like to make in the: 
Provincial Insolvency Aet 7 

A. At present many persona get the benefit of the Insolvency Act very easily* 
In reality they have got property but they conceal it and live on the money of others* 
They lead a profligate life on borrowed money and they have eventually to apply 
for insolvency. There should be some check on these persons. If persons, who- 
have really lost in business get benefit of the Insolvency Act, there is no harm, 
but there are some persons who oonceal their own property and then apply for in¬ 
solvency. 
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Q. Ai the time of the insolvency petition, you cannot tell whether he has con¬ 
cealed his property or he has really lost in business } 

A. It is a general matter of publio knowledge. Whenever a man files, an in¬ 
solvency petition, people say what has he done with his property. i 

Q. Then how would you improve it T Do you think that he should be refused 
adjudication in suoh cases f Do you think that the court should be very strict 1 

A. Yea 

Q. Supposing you do not adjudicate him as an insolvent, the judgment-creditor 
can send him to jail for six months. 

A. I think freedom from being sent to jail is one of the points which make people* 
apply for insolvency. If he is sent to jail, that will be a sufficient check, a salutary 
check. There is one other point. On the first day there are lots of creditors, but 
the insolvent gets an interim order immediately and then of course the final 
order takes some two or three years and by that time those persons who took very- 
great interest at the first hearing forget all about it and they slacken their activi¬ 
ties.. When proceedings are once started, special attention should be paid to- 
them. 

Dr. DeSouza. — Q. With whom does the fault lie t Does it lie with the court 
or with the receiver ? 

A. I think in both oombined. The court generally devotes Saturdays—evert 
then only half of them—to insolvency work and if a speoial officer be appointed 
to attend to this work then the proceedings will be prompt and promptness is- 
the gist of a case; and if the receiver can give his whole time to this work, we 
think the matters will improve. ' 

Dr. DeSouza. — Q. I take it that you are strongly in favour of having a whole¬ 
time receiver who should do no other work. 

A. Yes. If he has not sufficient work he may be entrusted with some other work* 
such as execution or something like that. 

Mr. Juetice Stuart. — Q. Now I want to take you to another peculiar provision 1 
of law in Bombay which is that all suits in which the Secretary of State is a party 1 
must be heard by the district judge. I suppose you are aware that only in Bombay^ 
this method is followed and nowhere else in India. Is that not so T 

A. Yes. 

Q. Do you see any advantage in this T 

A. The advantage is this that generally people believe that where the Govern¬ 
ment is concerned in a suit or where institutions like municipalities, local boards,, 
etc., run by the Collector or the institutions in which the Government or its officers, 
are interested, in suoh oases, people believe—I think rightly—that the district 
judge would be able to and does dispense better justice than the subordinate judges, 
because a subordinate judge is often reported about in suoh oases and transferred 
and their promotion and future prospects are blocked by the Government. Under, 
these circumstances people rightly believe that in cases where Government or 
the Collector is interested they get better justice on acoount of the independence^ 
of the district judge. 

Q. Do you not consider that that view is an unjustified slur both on the Govern¬ 
ment and the subordinate judges ? 

A. No. 

Q. Why should the subordinate judges in Bombay be less trustworthy than 
subordinate judges in the remainder of India where they are entrusted with this- 
sort of work ? 

A. I think subordinate judges everywhere have tho same attitude of mind 
and have some fear. 

Q. At any rate you consider that the holding of this opinion rightly or wrongly 
is a sufficient reason for blocking the work of the district judges ? 
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A. No, it is not blocking ; the district judge is expected to give better decision 
in the cases where Government is a party. 

Q. Is it not blocking T I understand from Dr. DeSouza that when he arriv¬ 
ed at Ahmedabad there were more than two hundred such suits and that he cleared 
of! these suits by stopping his other work. Is that not blocking ? What do you 
think of this proposal. Would it not be sufficient to add a clause that the district 
judges should be given the power to transfer these suits to the subordinate judges. 

A. We would not agree to that proposal. 

Q. You have got sufficient confidence in a district judge as regards the trial of 
a suit but you have not got confidence on him as regards the transfer of that 
very suit ? 

A. We are not in favour of giving him that power. 

Q. Do you think that this difficulty will be surmounted if the power of transfer 
-of the subordinate judges be left in the hands of the High Court and not with the 
Government. 

A. The High Court is sometimes consulted as regards these matters. 

Mr. Oupte. — Q. No, what Mr. Justice Stuart means is this that the transfer 
•of the subordinate judges Should be made direct by the High Court, and if the Gov¬ 
ernment has nothing to do with them, then the difficulty will be over ahd the sub¬ 
ordinate judiciary will be entirely independent. 

. 4 . If that il done much of the difficulty will be over. 

Mr. Justice Stuart. — Q. Is there any reason why the position of a subordinate 
judge should not be considered as independent as that of the district judge f 

A. The distriot judge is an I.C.S. officer, after all. 

Q. Prom what I have seen from the work of your subordinate judges I should 
«ay that your subordinate judges are in no way less reliable and intelligent than 
those of the other provinces and I have to tell you that a munsif in my province 
getting Rs. 400 decides suits in which Government it a party and he decides those 
suits just at he decides the suits of anybody else. He is quite impartial. I do not 
•suggest that our oourts are better in any way thin youri Will yoii be ready to 
-try the experiment T 

A. There was a bill in the Bombay Legislative Council and then I was also in 
-the Counoil. There was an amendment moved by an elected member from Sind, 
but the Government opposed the amendment ind Overt some of us also opposed the 
Amendment, and leave was not ultimately given to introduce it. 

Q. I mrtv take it that public opinion in the Bombay Presidency is against the 
-proposal. Now, rtrith regard to some other matters, I hivfe been through about 
fifteert suits from Ahmedabad. Some of them ire from first class subordinate judges 
And some from second cliSs subordinate judge*. I will give you Soine particulars 
and I want to know what remedy you would suggest for them. The first suit was 
to recover money advanced. It was in the court of a first class subordinate judge 
and to my mind it was a suit of no difficulty. It was instituted on 14th March 
1917, the evidence did not commence until 1st March 1920, and it was decided 
on 7th July 1920. For three years that man had to wait for the decree ; what 
•remedy do you suggest there T 

A. Of course it is a delay which is fit to be coinmented upon. 

Q. What do you suppose was the cause ? 

A. The work is very heavy and all that we can suggest is that, so ffcr as Ahmeda¬ 
bad is concerned, the recruitment should be on a different basis, for Ahmedabad 
ds a commercial centre. It also depends upon the judge and I may say that things 
might be expedited if the first class subordinate judge attends only to cases 
under his special jurisdiction. At present he decides second class jurisdiction 
•case* also in order to show- a large amount of work in returns submitted to the 
.High Court- 



401 


Q. The next question I oome to is the question of appeal. The suggestion i» 
to have benches of two first olass subordinate judges, to hear appeals up to one thou¬ 
sand rupees, their findings to be final even on law, with a right to state a case in 
matters of real difficulty to the High Court, and with a right of appeal against their 
decisions, if they disagree. What do you think of that scheme ? 

A. I think that people have great confidence in the High Court. Very often- 
they think that the decision of the High Court on law points may be such as may' 
not appeal to the subordinate judges. 

Q. You know, of course, the number of cases in which the finding of the 
subordinate judge is found to be right by the High Court. When you find an aver¬ 
age subordinate judge being usually held to be right, you will find selected qualified 
first class subordinate judges even better. The main point is the terrible length o£ 
time taken in getting appeals heard. If you have these benches, who will deal: 
with nothing but appeals, you will get appeals heard far more quickly. I will givet 
you a few figures to show how long you take, at present, to deoide second appeals.; 
First case decided on 23rd March 1910, appeal deoided by the district court oig 
12th November 1918, after two and a half years. Second case, decided by 
the lower court on 3rd February 1917, decided by the district court on 26th Feb¬ 
ruary 1920,three years. I do not know whether you, gentlemen, always l*oh 
to these dates to see how long it takes to deoide these appeals. There is another 
oase. It was a partition of a little piece of wasteland, measuring 467 square yards,, 
and there were 235 defendants. It was decided on 6th March 1916, and the appeal 
was deoided on 23rd March 1920 T 

A. That might have happened beoause some of the defendants had died. 

Q. I have got here a case on a promissiory note. It was decided by the lower 
oourt on 23rd March 1918, and on appeal by the district court on 13th April 1980. 
That is the best that you have got, t.e., only two yearB. Do not you think that even 
at the expense of publio sentiment we might do something to give a man his ohancft- 
to have his appeal heard in three months, instead of keeping him waiting for two- 
years. 

A. But the amount of one thousand rupees in money suits is quite different from- 
what it is in other suits. 

Q. Here is another case, which took from 15th November 1918 to 4th July 1981. 
This was to obtain a right of way over a little passage 6 feet wide and also to obtain, 
the closure of a drain. The valuation was Rs. 25. It has taken 3 years. 

A . That is true. But people will value the case much more in order to retain 
the right of appeal to the High Court. 

Q. Then, should they not pay more court fees T What I want to point out is. 
the value of the opinion of the High Court on a point of law. Under the present' 
system a large number of people die before that opinion is given. Now, I suggest 
to you that you would still get decisions upon oases stated for opinion ? 

A. Then there should be liberty for the party to move the court and ask the- 
court to state a case. 

Q. Can you not leave that to the good sense of the selected subordinate- 
judge ? 

A. Supposing the selected subordinate judge refuses to do so T 

Q. Can you not trust your subordinate judges to arrive at a reasonably sensible! 
view ! 

A. It is not a question of trust. It is a question of difference of opinion. 

Q. At any rate what is your opinion about that ? Which way do you say the 
advantages lie t 

A . I won’t like to disturb the present arrangement. 

Dr. DeSouza. — Q. Will you please explain the nature of the commercial litiga¬ 
tion in Ahmedabad T 
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A. Having regard to the growth of business in Ahmedabad we get oases of con¬ 
tracts made with English firms, and also important company litigation. There are 
various kinds of commercial litigation and they are growing in Ahmedabad a 
great deal. So far as the personnel of the Ahmedabad judiciary is concerned, it 
should be put on a different basis. 

Chairman. — Q. What do you want to be done ? Do you want a barrister from 
the Original Side to be made a subordinate judge or somebody trained in com¬ 
mercial work t Do you want somebody with experience in commercial work ? 

A. Yes, trained in company law and commercial matters. We have much 
business with England and foreign countries and breaches of-contracts occur. 

Mr. Oupte .— I suppose there are very many companies in Ahmedabad. 

A. There are more than 100. 

Q. You seem not to be inclined to extend the provisions of Order XXXVII as 
regards summary procedure. Having regard to commercial activities, would 
it not be desirable to some extent that the summary procedure should be introduced T 
I mean in cases of suits on promissory notes, “ kattas ” and fer liquidated olaims. 

A. We have expressed our opinion on that point. We are still in the mofussil 
and the public in Ahmedabad are not so intelligent as in Bombay . We have known 
cases in which they do not give us even proper instructions. 

Q. There is a large mercantile community in Ahmedabad. Would it not be 
desirable to extend the summary procedure at least as regards dealings between 
your merchants in Ahmedabad ? 

A. We have considered that question and we think that if the judges work with 
a full sense of their duty there is no necessity for creating dissatisfaction by apply¬ 
ing that rule. 

Q. There is one advantage which you might consider. If that procedure is 
introduced along with a provision for the modification of court fees in suits upon 
•summary procedure, the costs of the litigant would be very small. You can get 
a decree for 2 lakhs of rupees at a cost of Rs. 200. il suppose now the scale of fees 
for pleaders and court fees is the same whether you get an ex parte decree or not. 
In a city like Ahmedabad would that not be a great facility for merchants to 
obtain decrees on negotiable instruments or on matters of loans 1 I think you 
will have no objection if provision for the modification of the court fees and the 
pleaders’ fee, according to the amount of work required, is made. 

.4. Then, within certain limits, if that rule is introduced, there will be no harm. 
It should be confined to a particular class of litigation. If you do that and if you 
also add a rule like section 73 of the Presidency Small Cause Courts Act, it may be 
introduced within certain limits. 

Witness continued. 

There is only one point which I would like to say with reference to the question 
about justice being made economical. Our High Court has increased the process 
fees to such an inordinate extent that from that standpoint there is a grievance. 
When there was a case against one defendant, originally the process fee charged 
was 4 as. and for every additional defendant 2 as. For a suit from Rs. 25 to 50 
they have raised it to 1 j times, for a suit from 50 to 250, 3 times ; for a suit from 
-500 to 1,000, six times and for every 1,000 it has been practically raised two times. 
For a special jurisdiction suit they charge Rs. 5 for one defendant and Rs. 2-8-0 for 
every additional defendant in the place of Re. 1 and 8 as. respectively. For every 
•warrant of arrest formerly it was Rs. 2 and now it is Rs. 10. Even in cases of 
appeals it has practically been raised twice over. To charge such heavy fees, where 
the provision to serve the processes through post is largely resorted to and where 
:the cost of sending the process through post costs only 4 as. is really very hard 
, u pon people and particularly when there are delays on account of~the judge being 
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overworked: When 3 or 4 cum are set down for hearing, one is taken up and 
the reet have to be adjourned. In such cases the parties have to bear, unneces¬ 
sarily, a large amount of costs. 

Another point is that, when there are compromises, some refund of court fees 
should be made. 


Mr. H. C. B. MITCHELL, Administrator General of Bombay. 

Written Statement. 

I am Administrator General of Bombay. 

As such I have to take out numerous grants of probate and letters of adminis¬ 
tration. 

I have looked up my cases for the 2 yearsending with 30th June 1924 with a 
view to ascertaining the time required to obtain a grant from the High Oourt. 

I find that in the 2 years I obtained 40 grants of simple letters of administration 
in which no question was raised by tho testamentary registrar. 

The averago period between the lodging of the petition and the issue of the 
grant in these oases was 39-6 days. In the same 2 years I obtained 19 grants in 
will cases in which no objection was raised by the testamentary registrar. 

The average period between the lodging of the petition and the issue of the 
grant in these cases was 58 days. This period in either will or simple letters of 
admin istration cases in Somerset House. London is four days only. The delay in 
Bombay is I understand due to difference in practice and congestion of work. 

As regards congestion of work, I have to suggest that the pecuniary limit up to 
which the Administrator General can grant certificates under sections 31 and 32 
of his Act should be advanced from Rs. 1,000 to say Rs. 5,000. 

This would relieve the Testamentary Registrar’s Offioe, and the simplicity of 
the practice in the Administrator General’s offico would afford facility to the public 
in obtaining grants in the smaller estates. 

As regards practioe—I suggest that in will cases the copy of the will and of 
the translation (if any) should be made by the applicant as in England instead of 
by the Testamentary Registrar’s office. This would relieve the office of the copy¬ 
ing work and only comparison of the copy with the original would be necessary. 

I have also to suggest that section 22 of the Administrator General’s Act should 
be amended so that instead of having to annex schedules of as Bets and debts to 
his petition he would merely have to state in his petition the probable value of the 
estate in a lump sum. This was the practice prior to the Act of 1913 and causes 
no loss of duty as the Administrator General has to account for and adjust duty 
on the final adjustment of the estate and would avoid not only the delay caused 
in oheeking the schedules in the Testamentary Registrar’s office but also the delay 
caused by the Administrator General having to get the particulars (which must 
Often at first be inacourate) before applying for a grant. 

Stamp *.— The present system of stamped paper and adhesive Btamps is out 
of date and causes great delay and inoonvenience. This applies to both court fee 
and revenue stamps. There doee not appear to be any point in writing tho pur¬ 
chaser’s names on Btamps or issuing receipts for them. Impressing machines 
would save a great deal of time. 

(Even the post office now recognises the use of franking machines.) 


Mr. H.CB. MITCHELL, Administrator General, Bombay, called and 
examined on Monday, the 1st September 1924. 

Mr. Oupte. — Q. How long have you been Administrator General J 
Mr. Mitchell. —.4. Since 1919 
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Chairman. —I think you are also the registrar of companies. 

A. Yes. 

Mr. Oapte. — Q. Will you just give us an idea of the practice in your office T 
I am not aware of it. 

A. What happens, as a rule, is that the next-of-kins come along to my office 
and get an interview with one of the clerks who roughly drafts out for them an 
application that is necessary, that is a sort of affidavit whioh sets out the date of 
the death of .the deceased, the property he left and a statement that the property 
does not exoeed one thousand rupees. I have with me a form of a normal case 
where only the son applies. He has to swear before me. The certificate granted 
is only available for the property mentioned in the affidavit because then there 
can be no case of perjury. Some times there is difficulty.because you have different 
eases, for instanoe, where there is a Hindu widow and a minor son, the minor 
son is entitled to get a certificate and his mother can only apply on his behalf. In 
such cases the widow goes to the High Oourt first and from there gets an order 
and I then grant her a certificate on behalf of the minor son insisting on a security 
bond, for the use and benefit of the minor. 

Chairman. — Q. Is there any seotion under whioh that order is made or is it 
made under the general jurisdiction T 

A. There is no section. 

J It. Qupte. — Q. You suggest that the amount of one thousand up to whioh 
you are now authorised to grant certificates, should be raised to five thousand 
rupees. That is your suggestion. 

A. Yss. 

Q. Why T Is there great delay in the office of the registrar t 

A. There is great delay in the office of-the registrar. I have given you the 
average period, but I oannot say why there is so much delay in the testamentary 
registrar's office. They complain that the work is congested and that they want 
sopae relief. That is why I have suggested that my jurisdiction should be extended 
so a* to relieve them of the simpler and smaller cases. 

Q. Have you got adequate staff to deal with the additional work that you will 
be required to do. From the figures I find that there were 800 applications for 
grant of certificate in 1922 out of which 28 were contested ? 

A. If my jurisdiction is increased I shall have to do double the amount of work, 
but my staff will be able to cope with it. I have obtained figures for estates which 
do not exceed Rs. 5,000 and the total number of grants is 240 ; that is purely a 
guess work; I think I shall have to do double the amount of work but I have got 
sufficient and adequate staff to deal with it. I like to carry on the work as I am 
oarryingonat present. 

Q. Do you send an advertisement to the papers about the certificate T 

A. I advertise after the grant of certificate and that too in a few cases. That 
is my suggestion and I have suggested this increase only to give relief to the testa¬ 
mentary registrar’s office. It will be a useful thing from the publio point of view. 

Q. Do you think your suggestion, if adopted, will give great relief ? 

A. Yes, because my procedure ip so much simpler. 

Q. Is there any danger of the man getting a certificate for a small amount of 
property, while the deceased has left a lot of it T 

A. There is one additional advantage in my office. I always try to ascertain 
the exact value of the property and the amount must be mentioned in the affidavit 
which the next-of-kin files and he swears on oath that the property is only valued 
at Rs. 1,000. In the High Oourt that is not the case and the amount of the 
property is not mentioned. As the property must be mentioned, the grant cannot 
be obtained if that is not done. 

Chairman. — Q. When the man puts in his affidavit has he got to swear on oath ? 

A. Yes. I have prosecuted two cases of perjury up to this time. 
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Q. Is the form same, whether the application is for your certificate or fdr the 
■certificate of the High Court ? 

A. The form is somewhat different bat the substance is the same. 

Dr. DeSouza. — Q. Is there any enquiry made with regard to valuation for the 
purposes of duty to be paid to Government 7 

A. I always check that in my own office. If it is a share or anything like that, 
one oan ascertain the fact very easily from papers, beoause I always keep a list of 
quotations. If I am doubtful, I always get it ascertained through a broker. 

Chairman. — Q. In connection with your duties as an official trustee, have 
you any matter to suggest in whioh you think this Committee can make any useful 
recommendation—I mean any special point T 

A. No, I think the Official Trustees Act works very well indeed and I do not 
think I have any suggestion to make so far as that is concerned. 

Q. As regards the registration of companies have you anything to say t I 
take it that the whole question of companies is rather a large one but have you any 
special point which you would like this Committee to consider or on which we oan 
make any recommendation 7 

A. In India we have the registrar of companies for each province and their 
jurisdiction too is equal in all provinces ; but unfortunately they do not agree in 
the interpretation of the law. This Is more particularly as regards the foreign 
companies registered under section 277. Fbr in6lAnc6 the Rangoon registrar 
gave a decision which to my mind was absolutely Wrong aird I had to tell the 
foreign company that the decision of the Rangoon registrar was wrong and then I 
got his decision referred to the High Court and there it was overruled. It would 
seem therefore desirable to have some method to decide such things in a uniform 
way whether by reference to the High Court or by making one registrar the head 
or something like it. I eianot Suggest anything d&fihitC but I think it would bo 
desirable to have some method of uniformity in the administration of the Acb 
Q. Who is your immediate superior. I mean who is your official superior. 
Looal Government or the Government of India 7 

A. I believe I 4m undefr the Central Government but I am appointed and paid 
by the Local Government. 

Q. Which department looks after your work 7 
A. Revenue. 

Q. For all the purposes f 
A. Yes. 

Q. If there has to be a reference in a case ot that sort primi facie it would go 
to tht Revenue Member. 

A. Yes. 

Q. Re would be a sort of denominator 7 
A. Yes. 

Q. Are there many cases q{ that sort 7 I mean points as to which difficulties 
arise in ordinary practice. Of coarse there will be some points of special difficulty 
and of special importance, but I want to know if you can give us any points about 
wnich you feel any difficulty in the course of your ordinary practice 7 

A. The only cases I can think of are cases oonoeming the foreign compiniek 
registered under section 277. 

Q. Would it be possible to have a short note from you on the subject just setting 
out the points on which you think there is some difference of opinion. I don’t 
want yon to make an exhaustive note blit it should be a simple one 7 
A. Yes. 1 can make such a note. 

Q. Would it take very long 7 
A. No. 
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Q Please do so at your convenience and send the same to the secretary of thi* 
Committee and I hope there will be some arrangement to secure uniformity in - 
practice. 

A. Of course an amendment of the Act is, I think, out of your scope. 

Q. It is and it is not. 

A. There is one special thing and I will explain that to you, and then you can 
decide whether it is within your scope or not. A company has to submit its annual 
accounts—balance sheet—>and I think some time-limit should be fixed within which, 
the balance sheet should be put up before the company’s general meeting and the 
registrar after the closing of the books. At present the stipulation is that a. 
balanoe Bheet should be prepared for every year within 15 months of the preceding 
balance sheet. The account of a few months being ready in one year and having 
been over-looked by the registrar we see it daily that the accounts of 1920 are 
presented in 1924. This in my opinion is not fair to the share-holders and I think 
something should be done in this respect. 

Q. That is a very important point. I mean if that is so, that practically nullifiea 
altogether the intention of the Act in enabling people to see how the company ia 
doing ? 

A. That is my opinion. 

Q. I ani much obliged to you for drawing our attention to that. Can you give 
us any instance—a concrete case f 

A. I cannot say, off hand, but I would look up one. 

Q. Would you like to make a recommendation on a point like that, giving one 
instance T 

A. I can send this on to you. 

Q. Yes. There is plenty of time. Now, as regards the question whether the 
Government will lose any duty, so far as your certificates are concerned you make 
no reduction for death or funeral charges f 

A. No. 

Q. If a man goes to the court, he does get reduction on funeral expenses T 

A. Yes. 

Q. I think five per cent.f 

A. Yes. I think the dutyjwhich I charge comes to the Local Government and 
the other duty goes to the Central Government. 

Q. The ordinary probate duty goes to the Local Government T 

A. I am doubtful as to that. 

Q, I think it goes to the Local Government because the various Legislative 
Councils in their first period of reforms, have raised the rate of probate duty, and at 
the present moment there is a bill before the Legislative Assembly, so as to make 
the rate of probate duty uniform in India. I think the probate duty goes to the 
Local Government. 

A. The rate of fee is fixed according to the rules made by the Local Government, 
and not according to the Act. 

Q. But as a matter of fact so far as that is concerned, if there is an Administra¬ 
tor General’s Act that will apply to the whole of India—one province will have 
no grievance over the other 1 

A. Yes, and rules as regards fees will have to be modified. 

Q. And what modification will have to take place ? 

A. I would suggest the probate duty to be fixed at three per cent, which waa 
the old rate. 

Q. You mean five per oent. on the first one thousand and three per cent, over 
that ? 

A. Yes. It is not only the duty, but there is court fee. 
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Q. Well, I understand that in most oases, when you go through the court, the 
<oourt fee would not be more than five per cent, of the amount at stake. 

A. That is so, but if an ordinary person, whose estate is not five thousand, 
applies to the court in person, then he takes a long time, and so he has to go to the 
solicitor. 

Q. But he will be charged only two per cent, apart from the court fee T 

A. Yes. 

Q. Then you think that after one thousand the rate should not be five per cent, 
and if that was done the Local Government can afford to adjust the figures without 
any difficulty ? 

A. Yes, but if they are going to benefit by the speedy method, they have got' 
to pay for it. 

Q. But there is no need. Why should they pay five per cent, beyond one 
thousand ? 

A. I am rather anxious to drop that rate of’five per cent. 1 

Q. And it is a question, probably, on which all the provinces should better 
fall in line. 

A. Yes. 

There is only one point which I would like to bring to the notice of the Committee, 
and that is that the copy of the bill should not be prepared in the registrar’s office, 
because it takes a good deal of time there. 

Q. For what purpose is the copy made ? 

A. It is a copy which is annexed to the probate. 

Q. Can that be done otherwise than in the registrar’s office ? 

A. The English practice is that the copy is always prepared by the Solicitor’s 
clerk, and it is examined in the office, and corrected if necessary. 

Q. But the remedy may be to have a properly constituted and efficient regies 
trar’s office. Would it be quite safe to allow anybody and everybody to prepare 
the oopy t 

A. I think the English practice works well. 

Q. Would the solicitor be able to do that sort of work without charging more 
than a copying fee ? 

A. I think so. 

Written Statement of Mr. H. E. JONES, Manager, Oriental Govern' 
ment Security Life Assurance Company, Limited. 

I am the Manager of the Oriental Government Security Life Assurance Co., Ltd. 

In the course of its business the company has to settle each year over 1,000 
claims occurring through the death of persons assured under its policies. 

In the case of the majority of these claims, before payment of the policy moneys 
can be made, the company has to insist on the production by the olaimant of legal 
evidence of title to the policy moneys in the shape of probate of the will if jtny; 
or letters of administration, or, where the claim comes from the districts, a 
succession certificate, or an administrator general's certificate where the amount 
payable is within the pecuinary limit of such. 

On many occasions the company has received complaints from claimants as to 
the delay in payment of the claim occurring through the insistence on production 
of legal evidence of title which in most cases cannot be obtained without consid¬ 
erable delay and also without considerable expense as lawyers have in practically 
all cases to be engaged to procure the evidence of title required. 

The effect of this delay in payment of claims through no fault of the company 
and the trouble the claimants are put to to procure the evidence of title required 
is to make those persons who have experienced such trouble hesitate to effect life 
assuranoe on their own lives, since in the ordinary course it takes a good deal of 
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persuasion to lead the ordinary man to see the necessity of life assurance in hi» 
own interests and the slightest discouragement is apt to put such a man off 
effecting a life policy altogether. 

As it is essential in the interests of the people of this country that the spread of 
life assurance should be encouraged in every possible way, any amendment of the 
law towards making it a simpler matter to obtain evidence of title sufficient to 
enable a life assurance company to pay the policy moneys to the claimants will 
be welcomed by all life assurance companies. 

The most obvious method of endeavouring to make simpler the procuring of 
legal evidence of title to small estates is to increase the pecuniary limil) up to which 
the administrator general can grant certificates under sections 31 and 32 of bis 
Act from Rs. 1,000 to say Rs. 5,000. As the Act at present stands very few case* 
occur in the experience of life assurance companies where it is possible to procure 
the administrator general’s certificate as evidence of title, as without taking into- 
account any other estate of a deceased insured person, the policy moneys with 
bonus are generally in excess of Rs. 1,000. 

It appears that the limit of Rs. 1,000 has not been altered since the Adminis¬ 
trator General’s Act was originally placed on the statute book in 1867 and it is. 
needless to point out that at that time the purchasing power and value of a rupee 
was very much more than at present and it would seem on general grounds un¬ 
reasonable to have at present the same limit as that which existed 57 years ago. 

It would appear that when the Act was amended from time to time, this ques¬ 
tion of raising the limit for administrator general’s certificates was overlooked 
as it was never perhaps brought forward by any party, but it would seem that it 
is now time that this limit should be increased to a higher figure, say, Rs. 5,000. 

On a full consideration of the question it would appear that no valid objection, 
can be urged to this extension of the limit. On the contrary it would tend not 
merely to greater facilities and convenience of the general public, but would also- 
appreciably reduce the work on the non-contentious Testamentary Side of the High 
Court, as also the work of the district courts who have to deal with applications 
for probate and letters of administration, because it cannot be denied that the- 
party would much prefer to have a certificate from the administrator general rather 
than go to the expense and trouble of obtaining a grant of letters of adminis¬ 
tration or probate. 

In the case of a certificate by the administrator general, if any person has 
died leaving assets within the presidency, that gives jurisdiction to the adminis¬ 
trator general of the presidency to grant a certificate. It is not necessary that 
the applicant for the certificate should appear before him, so that wherever that, 
party may be in the presidency he can get the certificate, because the necessary 
papers for signature are forwarded to him by the administrator general. There 
is only an application to be signed and sworn to, and then the certificate is granted. 
The procedure as regards the grant of probate or letters of administration is much 
more cumbrous and takes up a much longer time. 

As regards revenue due to the Government, the fees on probate or letters of admi¬ 
nistration levied under the Court Fees Act VII of 1870 as regards assets between 
Rs. 1,000 and Rs. 10,000 are only 2 per cent, in additiQn to certain court fees levied 
by the High Court on the filing of the petition, the issue of notices and the issue 
of the grant, etc., which generally come to about Rs. 100, the ;otal court fees in 
most cases being within 5 per cent, of the amount of the estate. With regard to- 
the certificates of the administrator general, a fee of 5 per cent, is charged in Bom¬ 
bay for all such certificates, so that even though the pecuniary limit of the adminis¬ 
trator general’s certificates be raised there would be no loss of revenue to Gov¬ 
ernment on that account. 

It is suggested in this connection that the local Governments might adjust 
such fees to meet an amendment of the Act such as is proposed. In fact the rate 
of 5 per cent, might well be reduced in the case of estates between, say, Rs. 2,000 
and Rs. 5,000. 



In a consideration of all the points, it is of course also to be remembered that 
when a party applies to the High Court or to the district court for grant of pro¬ 
bate or letters of administration, he is allowed a deduction of funeral expenses aad 
debts in the calculation of the duty, whereas in the case of certificates of the adminis¬ 
trator general he would have to pay on the estate without such deduction. It is 
Submitted, however, that the loss of this benefit to the individual is negligible, as 
in the case of an estate between Rs. 1,000 and Rs. 5,000 the item of funeral 
expenses whioh would be legitimately allowed by the oourt, would hardly be Rs. 200 
and as regards the question of debts it is a figure that would appear in a few cases 
only. 

On the whole, there appears to be no valid reason why the limit for adminis¬ 
trator general’s certificates should not be increased to a higher figure, say, up to 
Rs. 5,000. 

Litter from the Secretary for India, The Standard Life Assurance Co., Calcutta, to 
the Secretary to the Government of India, Legislative Department, Delhi, dated 
the 18th November 1919. 

On behalf of my Company and the other life assurance companies whose signatures 
are appended, I have the honour to submit the following exposition of certain defi¬ 
ciencies in the existing laws affecting policies of life assurance and to ask that the 
neoessary legislation may be introduced in order to remove the ambiguities and reme- 
dy the defects referred to. 

2. By the ordinary policy of insurance of the class known as “ whole life ” poli 
cies the insurance company contracts to pay upon the death of the assured, a 
certain sum, at a particular place, to the executors, administrators or assigns of 
the assured. Except in the cases where there has been an assignment, the only 
person who, in terms to the contract, is entitled to payment is the executor of the 
Assured’s will or the administrator of his estate. If the will was made in that part 
of British India in which the Hindu Wills Act, 1870, is not operative, the executor 
njay be entitled to payment without obtaining probate of the will; but otherwise 
it would seem that the claimant, in order to enforce payment, must, if be claims 
as executor, produce probate, or, if he claims as administrator, produce letters of 
administration in his favour, having effect at the place where the policy is payable. 
This, it is conceived, is the strict legal position, but in practice claims are frequently 
made by persons solely upon the title of a certificate granted in respect of the policy 
under the Succession Certificate Act, 1889. Such a certificate, it is submitted, in 
reality oonfers no right to enforce payment, for the holder does not occupy the BtatuB 
either of an executor or an administrator to whom alone the insurance company 
has contracted to pay the amount assured; and the validity of such a certificate, 
moreover, is open to doubt in that the policy does not represent a debt due to the 
assured himself or one of which he personally is entitled to payment and the in¬ 
surance company is therefore not the debtor of the deceased person (the assured) 
within the meaning of section 4 of that Act. Despite the apparent want of juris¬ 
diction, the courts in India commonly do grant such certificates and, as the pro¬ 
cedure involved in their procurement is comparatively inexpensive, insurance 
companies are reluctant to insist upon the production of probate or letters of ad¬ 
ministration and usually admit the claim of the certificate holder in reliance upon 
the indemnity afforded by section 16 of the Act. But it is apprehended that, when 
judicially tested, the indemnity may be found to be not complete, and it is sub¬ 
mitted that, if the intention is that the Act shall enable the grant of certificates in 
respect of policies such as those in question, the Act should.be amended so as express¬ 
ly to include those policies within the definition of the debts to which the Act applies. 

3- It has been settled by a series of judioial decisions that the Act does not 
apply to a debt owing to joint Hindu family governed by the Mitakshara law, and 
in respect of such a debt the courts accordingly refuse to grant a certificate, on 
the ground that upon the death of a member of the family the cause of action in 
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respect of the debt does not devolve upon the other members by right of inheritance, 
but rests with them by right of survivorship. Where the assured is a member ot 
such a family, the presumption is that the premia are paid by him out of the joint 
family property and that the benefit of the policy belongs to the joint family. At 
the death of the assured the beneficial interest in the policy is therefore in the per¬ 
sons who then constitute the joint family, and to establish their title to that interest 
no probate or letters of administration are needed. No succession certificate can 
be produced by the claimants in such a case and a grant of Letters of Administra¬ 
tion (there is naturally no will) can be obtained only on the hypothesis that the 
assured was a trustee of the policy for the family. But if the assured were (as is 
mostly the ease) the karta of the joint family, the adoption of this theory involves 
the admission that he was trustee also of all the other property of the family ot 
which he had control, and, although no court-fee is chargeable on the grant, the 
claimant, merely in order to recover the policy moneys, is compelled to assume 
the duties and responsibilities of an administrator in respect of the whole ot tbe 
family estate. Rather than require adherence to the strict terms of the policy m 
such oases (insistence upon which would tend to the unpopularity of life insurance 
and retard the general adoption in this country of the benefits of the system), in¬ 
surance companies prefer to make payment to the person who may be shewn to 
be or to have become the karta of the joint family. But this places the company 
in a difficult position, for it entails upon the company the burden, not only of satis¬ 
fying itself that the assured was in fact a member of a joint Hindu family governed 
. by the Mitakshara law and that the benefit of the policy is the property of the family 
(and not the “ self-acquired ” property of the assured), but also of ascertaining 
that the claimant is the Urla of that family and authorised to give a discharge for 
the policy moneys on behalf of the family. The responsibility obviously attendant 
on this course is entirely foreign to the ordinary business of life assurance com¬ 
panies and is, it is believed, sufficient to deter some companies from undertaking 
the insurance of Indian lives. 

4. Legislation ib now proposed by the Government of India on the lines of the 
Registration of Business Names Act, 1916, in force in the United Kingdom. It 
is submitted that the opportunity should be taken to extend this legislation to tfae 
registration of partnerships, and that every joint Hindu family should be treated 
as a partnership and its registration be enjoined in the name of its karta for the 
time being. Such registration would enable insurance companies to deal with 
the karta without the need of the investigation above alluded to and would thus 
relieve this branch of insurance business from the unnecessary difficulties and risks 
which now hamper its legitimate expansion. Short of this, no solution of the pro¬ 
blem appears to present itself than the passing of a special enactment to defane 
the position and the remedies of the beneficiaries under policies of insurance in 
those oases where the assured is not subject to the operation of the Indian Succes¬ 


sion Act. 

5 In this connection it is to be observed that doubt exists, in consequence of 
conflicting decisions of the High Courts in India, as to the operation of section 5 
of the Married Women’s Property Act, 1874, in the cases where the assured, for the 

benefit of whose wife and (or) children the policy is expressed to ensure, is a Hindu. 

The application of the section appears to be restricted by the Becond paragraph 
of section 2, which is as follows: But nothing herein contained applies to any 

married woman who at the time of her marriage professed the Hindu, Muhammadan, 
Buddhist, Sikh or Jaina religion, or whose husband at the time of such marriage 
professed any of those religions.” The Calcutta High Court held (in the case of 
Eshani Dasi «. Gopal Chandra Dey, 18 C. IV. N., 1335) that a policy effected by a 
Hindu for the benefit of his wife and children is not governed by the provisions of 
section 6 of the Act, for though section 2 refers only to the woman and does not 
expressly exempt the children from the operation of the Aot, the intention of the 
Legislature, reading the Act as a whole, is to exclude the children also from the 
benefits of section 6. The view that section 6 does not apply to policies effected 
by Hindus has been adopted also by the Bombay High Court. But the Madras 
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High Court arrived at the contrary view in the case of Balamba r. Kxiahnyya (I.L.R, 
37 Mad. 483), and held that where a Hindu male effected a policy on his own life- 
expressed on the face of it to be for the benefit of his wife, or his wife and children 
or any of them, but payable to his executors, administrators and assigns, and died- 
leaving a daughter, section 6 applied to the case and by virtue thereof a trust wan 
created in favour of the daughter. In order to set at rest the doubt so existing, 
the Act, it is submitted, should be amended by the insertion of an express declara¬ 
tion as to whethor or not a policy of the kind referred to in section 6 is within the 
purview of that'section, who$ 4he person effecting the policy is a'male Hindu, 
Muhammadan, Buddhist, Sikh or Jain. 

A further source of dispute, affecting all classes of life policies, lies in Chapter 
VIII of the Transfer of Property Act, 1882. A policy, to judge from illustration 
(ii) to section 130 of this Act, falls within the definition of actionable claims to 
which this Chapter relates, and an actionable claim is presumably to be regarded 
as “ moveable property ” within the meaning of section 123 of the Act. Section- 
130 (1) declares that a transfer of an actionable claim shall be complete on the execu¬ 
tion of an instrument of transfer signed by the transferor or his agent. An assignment, 
of a life policy by way of gift would appear therefore to be effectual despite the non- 
observance of the formalities of attestation and registration prescribed by section 
123 of the Act. Such gifts are of common occurrence, and are made in most cases- 
by an assured with the object of affording the like provision for his wife or children 
which section 6 of the Married Women’s Property Act, 1874, is designed to protect. 
The company is not called upon to express an opinion as to the validity of the assign¬ 
ment, and indeed is not concerned to discuss it, until the policy matures, when it is- 
of course too late to remedy any defect which may exist. If, notwithstanding 
the terms of section 130, attestation by two witnesses and registration is necessary 
to the validity of such an assignment, the neglect of either of these formalities may 
result in the avoidance of the gift and in the benefit of the policy being claimed by 
the assured’s creditors. It is submitted that the Chapter VIII of the Act should 
accordingly be amended by the insertion of such a provision as will indicate whether 
the voluntary assignment of an actionable claim is or is not subject to the provi¬ 
sions of section 123 of the Act. 


Mr. D. FORREST, Actuary, Oriental Government Security 
life Insurance Coy., Ltd., Bombay, called and examined on Mon* 
day, the 1st September 1924. 

Chairman. — Q. We have already been discussing with the other witness the main 
points in your written statement, and your point is, from the point of view of the 
insurance company, and from the point of view of the clients, that it would be a 
great advantage if you get a certificate from the administrator general up to five 
thousand rupees ? 

Mr. Forrest. — A. Yes. 

Q. And further you say that they have at present to pay five per cent and do 
not get any allowance for death or funeral expenses, and you think that the charge 
made for it might be lees than five per cent, from the total amount ? 

A. Yes. 

Q. You think that the grant of probate in a fairly simple case takes a lot of 
time. 

A. We only know from hearsay. It takes from 3 to 4 months. 

Q. Are there any points about legal procedure in general in which your com¬ 
pany is interested 1 

A. The average policy effected in the offices in India is over Rs. 2,000. The- 
limit for which the administrator general can grant certificate may be increased. 
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Q. Would it increase the facilities from your point of view, if the limit is in- 
oreased to Rs. <5,000 f 

A. Yes. It would help us a great deal. We only want that it should be over 
2,600. It would facilitate small claimants. They are put to great difficulties at 
present. 


Mr. C J. DESAI. retired First Class Sub-Judge. Ahmedabad. 

Written Statement. 

It is a truth recognized by science that the health of any multi-cellular organism 
is maintained in such a way as to secure the natural pleasures due to it, so long as 
its functionaries are faithfully and efficiently performing their respective functions, 
all faithfully co-operating to secure the natural aim of the organism. It is equally 
true that its health will be maintained despite inactivity or even perversion 
of its lower functionaries so long as the higher functionaries are able to bear and as 
a matter of fact do bear the additional burden and strain which the above said in¬ 
activity or perversion necessarily entail upon them. If the chief functionaries get 
inactive or perverted, the organism will surely suffer in health and be miserable 
though the remaining functionaries continue to be active and efficient as they ate 
naturally unable to make up for the deficiency or remove the mischief caused by the 
inactivity or perversion of the chief and really vital organs or functionaries. 

What is true of natural organisms is equally true of the judicial organism as 
created by the Legislature. 

So long as this organism continues healthy and sound it will secrete justice 
without any abnormal delay and there will be no miscarriage of justice as a general 
Tule and the public for whose benefit the organism exists as its part and as a result 
of the working of the law of division of labour in the social organism, will enjoy 
full advantages of its health and will have no ground of complaint. 

It is evident from what is stated above, that it is necessary for the maintenance 
of the health and strength of a judicial organism thatits chief and vital functiona¬ 
ries, the presiding judge, the practising Bar and the nazir and the clerk of the court 
and also the minor and subordinate functionaries, should continue to perform their 
respective functions in a healthy and efficient manner and that the vital functionaries 
should be able and ready to bear the extra strain which the inactivity or perversion 
of some of the other functionaries will entail upon them for the purpose of counter¬ 
acting their effect. 

But as soon the chief and vital functionaries the presiding judge, etc., get 
inactive or inefficient or a real and efficient co-operation of the Bar is found 
wanting the organism will get deranged and there wiil be absence of substantial 
justice ; no doubt an efficient and honest subordinate staff is necessary for full and 
satisfactory justice but the defect or weakness in the latter can be counter-acted 
or cured to a great extent by the chief functionaries in various ways if they are 
ready to bear the extra strain for the purpose. 

The real work that is required to be done by Government and the High Court 
is to secure efficient and conscientious chief functionaries for the court and efficient 
and faithful subordinate functionaries. Whatever method be adopted for first 
recruitment of judicial officers, it will always be found open to some objections as 
the data ior unerring selection arc few and not always reliable. But some method 
has to be adopted, and I would suggest that the first ten successful LL.B. or High 
Court pleader candidates for each year may be considered eligible for the pdst of 
. a sub-judge provided there is no other disqualification found in them. 

The right to select any one from amongst the remaining number on the ground 
of certain speoial qualifications may be reserved to Government as exceptions to 
the general rule. 



After the recruitment, the work of each officer should be carefully watched and . 
noted. This can be done (a) by periodical examination of monthly, half yearly 
and yearly returns of decided cases, (6) the appellate courtB making notes of the 
quality of work turned out by each sub-judge as noticed by them while hearing- 
appeals against his decision, (c) the district judges thoroughly examining the record 
of decided cases for a few months every year and making a report as to the result 
thereof, (d) confidential reports as to the general reputation of such officer. 

A faithful record for the work thus noticed should be kept in High Court and 
Government and the meritorious services must be properly rewarded and remies- 
ness in the discharge of duties should be properly dealt with. This is absolutely 
necessary for the maintenance of the healthy tone of the judicial officers and also 
of their subordinate staff. 

A standard of work expected to be done by each officer can be ascertained by 
work done by an officer of tried ability and integrity. If certain officers of average 
ability but possessing a strong desire to do their duties are found to have success¬ 
fully managed the files of their courts without any extra help their successors can- 
be legitimately expected to do the same so long the file continues to be the same 
and provided they are nearly of the same grade as their predecessor. 

The frequent extra help to subordinate judges that has been now and then given 
in recent years has contributed to some extent to the lowering ot the tone of the 
judiciary and is responsible for delays to some extent. 

Reward established merit fully and satisfactorily, deal with demerits severely 
and there will be a healthy tone of the important functionaries and all the complaints •. 
as regards delays, etc., of courts will disappear as all the complaints of a body dis*- 
appear when the nervous system gets strong and other important organs remain 
sound, the former going a great way in maintaining such soundness. 

With this short prelude, I proceed to answer the questions put. 

2. The time now taken for the disposal of proceedings referred to in question. 

1 does often exceed the time they are reasonably expected to take up. Wherever 
delays in the disposal of suits, appeals or other judicial proceedings are noticed, 
either one or more of the following causes will be found to have operated to 
bring about such results ■— 

(1) The tendency of the presiding judge to shirk heavy and complicated work 
and to attend to only simple matters, having its origin in various causes. 

(2) Frequent adjournments granted to suit the personal convenience of a 

pleader or pleaders appearing in such cases. 

(3) Machinations of intriguing litigants bent upon having proceedings pro¬ 

tracted in their sole interest. 

(4) Want of proper method of work all round. 

(5) Non-availing of such provisions of the Civil Procedure Code before commenc¬ 

ing to take evidence of the witnesses, as would have greatly curtailed 
evidence in many cases, if resorted to at the proper time. 

(6) Delay in preparing processes and handing over the same to process-servers 

for service or neglect on the part of the process-servers to serve the pro¬ 
cesses on the parties or their witnesses, induced by various causes. 

(7) The number of parties, either plaintiffs or defendants, being great, and 

some of them happening to die during the pendency of the proceed¬ 
ings, a great deal of time is wasted before the representatives of such 
dead parties are brought on the record and they and other parties are 
served with summons. 

(8) The record of the whole case having been called for by the appellate court 

even when an appeal is preferred from an interlocutory order which 
does not interfere with the trial of the suit, pending its disposal. 

3. The removal of the causes specified in answer to question 2. 
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. 4. As there is a real difficulty in making a proper selection for the post of a 

-subordinate judge on the basis of comparative merits, for want of reliable materials 
the safer method to adopt would be to take the first 10 out of successful LL.Bs. or 
High Court pleaders of each year as primd facie fit for being selected, and none of 
them should be passed over unless found to be otherwise disqualified. 

Two-thirds of the higher posts of assistant and district judges available to non 
I.C.S. men should be thrown open to subordinate judges, who have established 
their reputation as officers of real abilities as disclosed both by the quality and 
•quantity of their work and the remaining Jrd should bo made available to the 
members of the Bar who have been found to be really efficient lawyers of long 
standing capable of doing hard and intelligent judicial work. 

If the doors of higher posts are either closed or only kept open to a small extent 
candidates of real merit will not be attracted to take up the posts of subordinate 
judges and the result will be that substantial original civil work will suffer. 

5. Too frequent transfers of judicial officers do contribute to delay in the disposal 
•of some cases. 

7. The amount of work in point of its quantity and quality which a judge can 
legitimately be expected to do, can be determined by the quantity and quality of 
work turned out in a given iime by a judge of known integrity and ability. 

If a judicial officer of established reputation has successfully coped with the file 
-of a particular court for a long period, his successor too is expected to do the same 
so long as the file remains the same in point of quantity and quality and if he reports 
-arrears and asks for extra help, he must be required to furnish very satisfactory 
explanation for the arrears which did not exist in the time of his predecessor before 
extra help is allowed. This will operato as a healthy check. 

The efficiency of a judge can safely be determined by the quantity of 
work done by him as disclosed by the monthly and annual returns of decided 
•cases, by the quality of such work as discovered in appeals from such cases and by 
the confidential report of different district judges under whom such officer 
happened to have served at different times and at different places. Such con- 
-fidential reports to be made on the strength of tbe experience each district judge 
•got as an appellate judge as also as the result of the substantial examination of 
records of cases disposed of by the subordinate judge during each alternate 
month in a year. Such records are available at the sadar station and such 
examination with the help of the clerk of the court is not likely to take up more 
than a day of the district judge. 

If a district judge devotes only one day a month for each inspection he will be 
•able to know the real work done by 12 sub-judges under him in a given year. 

These three chief tests are ordinarily sufficient to determine the efficiency of a 
subordinate judge. 

8. Concentration of many courts at one place contribute to some extent to the 
causes of delay, especially, as often happens, when the important cases are in the 
hands of a few leading pleaders who have to attend many courts on the same day. 

9. No, so far as Bombay presidency is concerned. 

10. No. 

11. There being no district nmnsiff in this presidency, I express no opinion on 
-the point. 

12 & 13. First class subordinate judges and selected 2nd class subordinate judges 
may be invested with powers to hear and dispose of such applications for probate, 
letters of administration, guardianship of person and property, land acquisition 
proceedings as may be sent to him for disposal by his district judge. 

15. It is not desirable to extend the present jurisdiction of the courts of small 
•causes in any direction. 

16. Not desirable to introduce it. 

.17. No. 



IS. No. The suggestion is not acceptable. 

20. No. 

21. Yes. 

22. Yes. 

23. No. 

24 & 33. Examination of parties after the written statement is put in by the 
defendant with a view not only to know the points on which the parties are at issue 
but also with a view to get all the information which the interrogatories and 
affidavitsof documents, admission or denial of certain facts alleged by one party in 
support of facts in issue and inspection of documents are intended to secure, will 
tend much to curtail evidence and to prevent irrelevant and unnecessary 
evidence. The suggestion that steps to secure the attendance of witnesses may be 
taken up after such an examination of the parties is over is acceptable. If any 
formal change in the existing provisions relating to trial is required to enable the 
court to do this, the same may be effected. 

Witnesses cited by each party often belong to the same place as the parties and 
they are generally known to and so connected with the parties as to enable them to 
call them to court without summonses. Such witnesses insist upon summonses 
being served upon them in order to avoid the appearance of being partial witnesses 
under the influence of the parties. If parties are allowed to serve witness-summons 
on such witnesses of their own, much time of the court will be saved. When it is 
alleged by one party to the proceedings that the other party is deliberately mana¬ 
ging to prevent service of summons being effected on certain witnesses with the 
sole object of protracting litigation such complaining party may be allowed to 
effect such service himself with or without the help of a process-server as the 
circumstances require. 

Such a prooedure will go a great way in expediting proceedings when the 
judge and the Bar are ready to go on with them. 

25. The remedy already provided for is sufficient. The bailiff may be required 
to seek the assistance of the parties when he fails to effect service himself. 

26. Forms usually adopted are found satisfactory. 

27. No. 

28. The use at present made of the agency of the post office for the purpose of 
effecting service of processes, can safely be extended ; village officials can not be 
trusted for the purpose though their help may be sought for if needed either by 
the court process-server or the party. 

29. Yes, it can be done with advantage. 

30. The suggestion is acceptable. When accepted the old practice which !*• 
quired this to be done would revive with advantage. 

31. Existing provisions do not seem to require any substantive change. 

32. The provisions of Orders XI and XII, Civil Prooedure Code are often not 
fully and substantially availed off. The thorough examination of the parties 
before commencing to record evidence referred to in answer to questions Nos. 24 
and 33 will do away with the necessity of having recourse to this provision which 
takes up an amount of time in serving notices of such motion on the opposite 
party and much time of court in going through the pleadings of the parties before 
any ordeT can be passed. 

34. The rule is generally put into force. 

36. The answer to questions 24 and 33 would suffice as an answer to this question 
too. 

36. It will suffice if the rule is made permissive. 

37. It is not desirable to give such discretion. 

38. The state of things in the moffusil would not justify such extension. 

39 & 40. In the cases of the Mitakshara families, Malbar tarwad, co-owners 
and partnership when a suit is filed by or againBt some members as representing 

vor.. III. P 
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all, is it desirable that others should be served with notices of the suit, and if they 
fail to apply to be made parties the law should make the final result binding on all. 

41. To expedite proceedings, the rule suggested may be adopted. 

42. Undue advantage is taken in a few cases but the existing law is sufficient 
to check it. 

43. No. 

44. Yes. 

45. Generally dates of adjourned hearings are fixed by the judges in consulta¬ 
tion with pleaders concerned. 

47. Examination of witnesses on commission does not interfere with the trial 
of the suit so far as other witnesses are concerned and hence no modification of the 
existing law is required. 

48. The insistence of application for adjournment being supported by proper 
affidavits and awarding of the costs of the day will have some check on such 
applications. 

49. At times they are not continuously tried day by day in some courts. 

51. I do not see any special reason to treat commercial suits differently from 
other suits except placing them in a list of short causes where it is possible to do so. 

62. The existing procedure does not, in my opinion, need any amendment. 

53. The principle may be extended to proceedings in execution of a decree passed 
in a suit in which the defendant has put in appearance either in person or 
through a pleader. 

54. Such courts may be invested with the powers suggested. 

55. The suggested modification in the provisions of section 47 may be made. 

66. I think the period of 12 years prescribed by section 48 needs no curtailment 
but it is necessary to repeal article 182 thus leaving a decree holder free to execute 
his decree at any time he likes within 12 years. This will reduce the number of 
darkhasts to a great extent. 

57. I do not think the suggested alteration is desirable. 

59. The suggestion in the first part of the question does not seem to be open to 
any objection. The suggestion in the other part of the question to delete rule 
16(2) of Order XXI is objectionable. 

60. No. 

61. Notice required by rule 22 (1) a may be dispensed with but the one to the 
legal representative of the judgment debtor cannot be safely done away with. 

62. The modification of rule 26 of Order XXI so as to give wider discretion to 
courts to refuse stay of execution except in exceptional circumstances is desirable. 

6J ffc 64. The frequent notices now issuing delay execution proceedings. It 
would suffice if the judgment debtor is once apprized of the proceedings and served 
with a copy of the sale proclamation. 

65. No. 

€6. The suggestion in caluses (a) (6) (c) and (d) of this question do not appear 
to me to be open to any objection. They can therefore be safely adopted and the 
necessary change in the existing law or rules may be effected. 

Six months time usually granted is sufficient and necessary. The personal 
decree may be passed in the same suit at the time of passing the”mortgage decree. 
The decree may be made executable after mortgaged property is sold and found 
insufficient. 

67. No. 

68. No. 

69. The insolvency law must necessarily come in the way of a decree holder 
realising the fruits of his decree. 
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Insolvency proceedings should be expedited and the existing law does not 
•come in the way of snch expedition. 

70. Such instances are rare. 

71. None. 

72. Yes. 

73. It is desirable. 

74. It is not desirable to make the law more stringent. 

75. Given an able and conscientious judge and a Bar ready to co-operate with 
him in the speedy disposal of cases, no substantial change in the existing law 
will be needed for the speedy and satisfactory disposal of cases. 

76. Yes. It is necessary that partnership deeds should be registered and that 
none but the partners named in it should be recognized as partners. This is neces* 
flary for the purpose of safe-guarding the interest of the public dealing with such 
partnerships. 

78. I think that having regard to the illiteracy of the masses the exception to 
the rule oreated by decided cases may be retained for some time more. 

79. The suggestion may be given effect to. 

80. The general proposition is not acceptable in the present state of society. 

81. The doctrine of reputed ownership should not be pushed further than it 
goes at present. Benami transactions are recognized throughout India and they 
should not be disturbed all at once. 

82. No. 

83. Both the sale deed and the mortgage deed should be required to be attested 
by two witnesses at least. 

84. It is not advisable to enact any law so as to enlarge the provisions of 
flection 23 of the Oontract Act to prevent transactions on the ground of champerty 
and maintenance in this country. 

85. No. 

86. Yes, to some extent. 

87. Certainly. 


Mr. K. ]. DESAI, retired 1st Class Subordinate Judge, Ahmedabad, 
called and examined on Monday, the 1st September 1924. 

Mr. Justice Stuart. — Q. When did you enter the service ? 

A. In 1901. 

Q. When did you retire 1 
A. Last year. 

Q. Were you then 55 years of age T 
A. Yes. 

Q. Did you get your full pension ? 

A. No. I got only a small pension. 

Q. Why ? 

.4. Because I did not put in my full service. 

Q. You are one of the men who joined the servioe late T 
A. Yes. 

Q. How long were you a first class subordinate judge ? 

A. Eight years. 

Q. In what district 1 

A. In Ahmedabad, and for four months at Broach. 

p2 



Q. In your opinion the real trouble is the want of proper co-operation between 
the Bench and the Bar, and your experience is that where the Bench and the Bar 
oo-operate, there is no serious delay of any kind ? 

A. There is oo-operation, but it should be efficient and conscientious. 

Q. When you joined the service was the work considerably less* than what it 
was at the time you retired ? 

A. It was greater in many courts. 

Q. But yet oases were decided very expeditiously t 
A. Yes, and by fewer judges. They were not helped. 

Q. What is the explanation T 

A. That is the chief cause to be ascertained ; that at a time when the number 
was greater, only one judge was able to cope with the work, without any help. 

Q. Have you examined the figures of contested cases 1 Do you mean to tell 
me that there were more contested cases than there are now T 
A. The proportion of contested cases has not increased. 

Q. Is it not a faot that the proportion of contested cases has increased ? 

A. Except in some places like Ahmedabad, I do not think that it has increased. 
Of course there may be a little more complexity owing to the number of experienced 
vakils being greater. 

Q. Do you mean that the more capable a vakil is, the more complicated ho 
makes the matter T 

A. Yes. An experienced vakil may take up a certain legal position which may 
not have suggested itself to a man with less experience. 

Q. Surely not. Should not an experienced man arrive at a more sensible con¬ 
clusion ? 

A. That does not make much difference. I do not think that the proportion 
of contested oases has increased. 

Q. But, at any rate, the amount of arrears has increased very considerably f 
A. Yes. 

Q. Do you think that the present staff has got any prospect of clearing off 
these arrears without assistance ? 

A. I think so. 

Dr. DeSouza. — Q. How many original courts are there at Ahmedabad 1 

A. Five, two first class subordinate judges’ courts and three second class 
subordinate judges’ courts. 

Mr. Justice Stuart. — Q. They will quicken up the work in the original courts. 
How about the courts of appeal f There is very grave delay in hearing appeals. 
Can you suggest any method of quickening them up t 
A. To be a little strict in admitting appeals. 

Q. Under Order XLI, rule 11 T 
A. Yes. 

Q. Is there any reason why, once you have admitted an appeal under Order XLI, 
rule 11, it shoud take two years before it comes on for hearing I 
A. That may be due to congestion of work and various other causes. 

Q. I take it that you had appellate powers for a good many years before you 
retired ; how many years f 
A. Two years. 

Q. During that period how often did you come across really difficult points of 
Taw, in appeals under one thousand rupees T 

A. Not very often. Such cases were very very few. 
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Q. J)id you ever find in any of the districts that the parties suffered o» ing to 
the incapacity of the district Bar to argue points properly ? 

A. There were such cases also, but only a few. 

Q. In anv place where you have been, either as a subordinate judge first class 
or a subordinate judge second class, did you find that there were not always com¬ 
petent men to argue any point that came before the oourts t 

A. There were. 

Q. At times points of law of real difficulty do occur, but is not the statement 
that in many oases it is necessary to go to Bombay to obtain efficient advice a little 
exaggerated t 

A. I do not think that such cases exceed more than four or five per cent. 

Q. You are rather sceptioal as to the soheme by which judges are selected by 
a committee or anyone else, and you prefer to appoint on the result of the law exami¬ 
nation ? 

A. Yes, because the first selection is always dubious. There are not proper 
and reliable data in the beginning and so I prefer that the first ten successful candi¬ 
dates may be considered eligible, unless there are reasons to the contrary. 

Q. What can be the reasons to the contrary in the opinion of the selecting 
officers. Do not you think that the very best method is to give interviews T 

A. A personal interview is not advantageous. A first hand impression is 
created and the man does not ultimately turn out to be what he appears to be. 

Q. Did you find, when you were in service, that the inspection by the district 
judge was as good as it should be ? Were they able to devote sufficient time ? 

A. I think that is my complaint. 

Q. That the inspection is not sufficient. 

.4. If it were regularly made, then, I think, it will have effective check, and will 
establish a healthy tone in the judiciary. 

Dr. DeSouza. — Q. In what repects did you find the inspection of your court 
ineffective T 

A. I talk of no particular court. Generally the head clerk is engaged to see 
the rosnamas. He finds fault with the adjournments. None cares to look to the 
actual decisions passed by the judge. If the district judge sees as to how many judge¬ 
ments were delivered in a particular month, how many were compromised and how 
many were withdrawn, then it will give a clear idea of the work done. 

Q. Is it what you mean that the inspection is done by the head clerk. 

A. No. 

Q. What does the distriot judge do when he comes to your court to inspect 
your work 1 

A. He relies upon the notes prepared by the establishment. 

Q. Does the clerk also examine the judicial work of the subordinate judge ? 

A. No. 

Q. What does he do ? 

A. He looks to the rosnamas and notes as to how many adjournments were 
granted and something like that. 

Q. Does not the district judge examine personally ? 

A . That is very often not done. 

Q. Why f 

A. I think he has not got sufficient time. 

Q. Are the district judges sufficiently equipped to examine the rosnamas and 
order sheets t 

A. 1 don’t think so. If aotual decisions are examined each month, it will give 
a clear idea of the work done by each man. 
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Then, there is another point which I would like to mention. As soon as the 
written statement is put in, not only both parties should be examined but also all 
information as to interrogatories and affidavits should be given. Then, the trial 
must begin as soon as possible. The parties must be allowed to serve the summons 
on the witnesses themselves, because they would all belong to the same place and 
would be connected with them in some way. If that is done I am sure the trial 
will bo expedited. As to costs also, there are so many cases which work hardship, 
because a rich litigant fighting with a poor man will engage a counsel from 
Bombay paying Rs. 1,500, perhaps much more than the amount at stake in the 
litigation. So a minimum and maximum should be fixed and ample discretion 
should be given to the district judge, 

Q. Did you experience any very serious difficulty at Ahmedabad, because you 
had no knowledge of commercial work ? 

A. No, I had commercial experience even before I entered service. I was 
a business man myself. 

Q. Would an ordinary subordinate judge experience difficulty 1 

A. Yes. Some find it difficult. 

Q. Will you give us a very short account of the commercial work at 
Ahmedabad ? 

A. All sorts of contracts, c.i.l. contracts, exactly of the same nature as in 
the High Court. At present there are suits worth 30 lakhs and 15 lakhs in which 
there are complicated questions of law and fact. 

Q. Do you consider that it is not at all fair that a first class subordinate judge 
who has never served in a business district should at once be appointed to try 
those suits f 

A. Yes. 

Q. Sometimes interlocutory orders are passed and disastrous results follow. 

A. Yes. There were certain applications made for attachment of property 
before judgment. If I had passed the order, the consequences would have been 
really disastrous. If I had granted the attachment and sold the property, it would 
have fetched only 5 as. in the rupee. I persuaded the people to keep quiet. 


Mr. S. S. PATKER, Government Pleader, High Court, Bombay. 

Written Statement. 

(1) The period reasonably required for the disposal of First- Appeals (High Court 
Appellate Side) should be one year and a half. Second Appeals—one year. Mis¬ 
cellaneous Appeals—6 months. 

(2) No. The main causes of delay in some cases are delay in the service of 
notices, death of any of the parties, delay due to translation of documents 
and preparation of record. 

(3) With regard to subordinate courts the general remedies for shortening the 
period during which civil proceedings arc now pending are (I) proper selection of 
judicial officers, (2) strict supervision of the working of the subordinate courts 
by High Courts, (3) strict enforcement of the rule that when once a trial has com¬ 
menced, it should be heard de die in diem until completed, (4) making compulsory 
examination of parties under Order 10, rule 2 and also filing of affidavits of docu¬ 
ments and discovery by interrogatories and inspection of documents under 
Order 11, (5) by amending rules as to joinder of parties by enacting that the 
manager of a joint family may sufficiently represent the joint family, (6) by 
improving the machinery for the service of summons and other processes of the 
court through the post office in places where the post office is situate or through 
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the village officers, (7) determining the efficiency of the judicial officers by the 
quantity and quality of their work and not merely by disposal of work. 

(4) There is a recent change in the recruitment for the selection of subordinate 
judges in this presidency. Recruitment is now made from the practising lawyers 
The age limit should be extended from 30 to 35. The assistant and district judges 
should be recruited from practising lawyers to a larger extent than at present. 
Efficiency should be the sole test for appointment of district judges and High 
Court Judges. 

(5) No special training is necessary for subordinate judges. After the first 
appointment they should be attached for a short time to the courts of first class 
subordinate judges and district judges. 

(6) Too frequent transfers should not be made. 

(7) See (7) in answer 3. 

(8) No. 


(12 and 13). The district judges are given the assistance of registrars. It is not 
therefore necessary to relieve them of ministerial work. Applications for probate, 
letters of administration, succession certificates, land acquisition references are now 
transferred to assistant judges and may also be transferred to first class subordinate 
judges. 


(15) There is no necessity to extend the jurisdiction of the provincial small cause 
oourts but the jurisdiction of tho presidency Hmall cause court may be extended so 
as to give it jurisdiction to try suits with respect to immovable property of the 
value of Rs. 5,000 or under viz. the recovery and partition of immovable pro 
perty and suits for redemption, foreclosure and sale of immovable property in 
mortgage suits, suits relating to rights of easement, suits for declaration of 
title and injunction with respect to immovable property, suits for specific 
performance and recision of contracts and suits for dissolution of partnership or 
for a l account of partnership transactions where the subject matter in dispute 
does not exceed Rs. 5,030. Pecuniary jurisdiction in respect of money claims 
should be extended from Rs. 2,000 to Rs. 5,000. 

(18) 1st part in the negative. 2nd part, answer unnecessary. 

(19) (n) No. 

(1>) There is no Letters Patent appeal in revision. Letters Patent appeal 
should be allowed in appeals of the value of Rs. 1,000 or under. 

(20 and 21) No. 

(22) Yes. No answer necessary to the 2nd branch. 

(23) No. I think that no hard and fast rule should be laid down to curtail the 
right of the High Court to interfere in revision. Section 115, Civil Proceduie Code 
contains limitations on the power of the High Court to interfere. There an cases 
which require immediate and speedy redress even in interlocutory matters. It 
should be left to the discretion of the High Court to interfere according to the cir ■ 
cumstances of each case. 

(28) Yes ; see answer to question No. 3, clause 6. 

(29) There is no objection to require the parties to give a registered address 
with an option to change it from time to time and service at the last register¬ 
ed address should be considered good service for all purposes of suit and execu¬ 
tion. 

(30) I see no objection to the suggestion. 

(31) If the procedure laid down in Order 10 and Order 11 is made compulsory* 
proper issues would be framed. Parties should be allowed liberty to suggest issues 
and if the Court rejects any of them, it should record its reasons igi writing. In 
appeal the judge should frame points for determination before the arguments. 

(32) The procedure of Orders 10 to 12 should be made compulsory. 

(33) In the affirmative on both the points. 

(37) The suggestion is neither desirable nor practicable. 



422 


(39) The principle of representative suits may be made applicable to suits by 
or against joint hindu family governed by the Mitakshara law. 

(40) Owing to the recent amendment in the Limitation Act, it is not desirable to 
throw the obligation on the legal representative to come forward as suggested. 

(41) The suggestion made in the last portion of the question may be accepted. 

(42) No. 

(43) No. 

(18) Power should be given to oourt to award costs of the day and fix the amount 
in special circumstances. 

(52 to 54) The principle of section 21 should be extended to proceedings in execu¬ 
tion. Courts to which decrees are transferred should be invested with powers 
referred to in question No. 54. 

(55) Section 47 is held not to apply to decree-holder purchasers by the Full 
Bench of the Bombay High Court in 26 Bom. L. R. 601. I would be in favour of 
modifying the language of section 47 to include proceedings taken by decree-holder 
purchasers at a court sale to obtain delivery of property purchased, but not by a 
stranger purchaser. 

(56) The period of limitation under section 48 for money decree should not be 
curtailed. In art. 182 the starting point may be altered to the date of the last order 
on the last application. 

(57 and 58) I am not in favour of the alteration. 

(59) I am not in favour of the alteration. The judgment debtor can show that 
he has satisfied the decree when the court which passed the decree considers the 
application under Order 21, rule 16. 25 Bom. L. JR. 474. 

(60) No objection. 

(61) 01. 2 of Order 21, rule 22 is sufficient safe-guard against delay. 

(62) Order 21, rule 26 Cl. 3 gives sufficient power to the court to impose con¬ 
ditions. 

(63) No objection to the suggestion made. 

(64) No objection to the first two suggestions. I am not in favour of the last 
two suggestions. 

(65) I have no objection. 

(67) No. 

(68) In the affirmative. 

(72) Yes. I am not in favour of the change suggested. 

(73) Parties may consent to secondary evidence being given as suggested. 

(76, 77, 78 and 79) Yes. 

(80) I am not in favour of the change suggested. 

(82) No. 

(83) No. There is no justification for making any difference between mortgages 
and sales. 

(86) The number of Law Reports may be minimised by strict adherence to 
Section 3 of Act 18 of 1875. 

(87) No. Codification of personal law would make it rigid and its development 
by custom will be retarded. Codification will be difficult. 


Mr. S. S. PATKER, Government Pleader, Bombay, called and exa¬ 
mined on Monday, the let September 1924 

Dr. DtSouza .— Q. As a Government pleader in the High Oourt, what is the nature 
of the civil litigation, with which you are concerned ? 
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A. They are regular appeals, and suits against the Secretary of State. That 
is one kind. Secondly, there are appeals in land acquisition cases and civil 
references and stamp references and other kinds of work. 

Q. Your main work as Government pleader is appeals and suits against the 
Secretary of State. 

A. Yes. Also appeals in land acquisition proceedings. 

Q. What is your view about the present method of trial of suits against the 
Secretary of State by the district oourts alone f Do you think that all suits against 
the Secretary of State should necessarily lie in the court of the district judge J 
. A. I should think that they should lie in the district court because people have 
got more confidence in the district oourts than in the courts of the 1st or 2nd class 
subordinate judges. Though personally I have no objection to the suits being 
transferred to assistant judges or 1st class subordinate judges, if the public: 
sentiment has to be taken into consideration, then I think the suits should lie in 
the district court or the assistant judge’s court. 

Q. Why do you consider that the public would think that a 1st class or 2nd 
class subordinate judge will not give a just decision, because the Collector or the 
assistant collector or some public officer is a party ? Don’t you consider that to be 
an unjust aspersion upon the character of our subordinate judges T 

A. I have said that in many oases they may be transferred to the 1st class sub¬ 
ordinate judges—land acquisition cases and other cases. 

Q. Do you really consider that the public feeling iB so strong ? Is it because 
they think that the subordinate judges will not give them justice 1 

A. There is a strong feeling on that point. 

Q. Is there anything to justify that feeling T 

A. I cannot say there is anything to justify it. I think 1st class subordinate 
judges would decide as impartially as the district judges. 

Q. And not the 2nd class subordinate judges ? 

A. I don’t think so. 

Q. Are you aware that in all other provinces of India very large claims are 
decided by munsifs and sub-judges against the Secretary of State and they would 
as readily pass a decree against the Secretary of State as against any other person f 

A. I am aware of that. 

Q. Why then should you brand our subordinate judges as being less likely to 
do justice as between the subject and the Grown than the subordinate judges in all 
other provinces of India ? 

A. That is my opinion. The 2nd olass subordinate judges should not be entrus¬ 
ted with that power. 

Q. Are you aware of the practical inconveniences caused by restricting the juris¬ 
diction in that class of cases to the district court alone ? 

A. I am aware of that. 

Q. What are those difficulties T 

A. The work is congested in the district court. Then, there is also another 
consideration that in suits against the Secretary of State if they are to be tried by 
the 2nd olass subordinate judges, the people will not have the best legal advice in 
the subordinate oourts. In suits against the Secretary of State it is the desire 
of the people to have the best legal advice. 

Q. In subordinate courts suits of very large claims are tried and people, when 
they find it neoessary to get best legal advice, take the pleaders from the head¬ 
quarters. 

A. That will mean more money. 

Q. You think that people will prefer to have the trial of their suits delayed rather 
than pay more money and get pleaders from the headquarters ? 
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Q. With regard to the trial of suits in district courts now against the Secretary 
of State don’t you think the Government are very much to blame in connection 
with the time taken to put in written statements ? 

A . There is one consideration which has to be taken into consideration. When 
the Government is a party, notice of the claim is given to the legal department. 
Then they call for a report from the different officers concerned and see whether 
the matter should be compromised or should be fought out. If contest is decided 
upon, they file the written statement. But it takes a good deal of time. 

Q. It takes as much as 6 months to a year. 

A. I can’t say. You know much better than myself. The Government pleader 
in the district court would have been in a better position to give evidence on that 
point. 

Q. You may take it from me that it takes as long as 6 months to file a written 
statement on behalf of the Government. Is there no way to prevent this enormous 
delay ? 

A. I do not see any way unless it is suggested to me. 

Q. You are aware that the Government do receive a'notice of suit. 

-4. Yes, under section 80, 0. P. 0. 

Q. It is only two months after that a suit can be filed. 

A. Yes. 

Q. If the Government take steps to prepare written statements as soon as the 
notice is received, will not a large amount of delay be saved in this manner ? 

.4. Many cases are not filed even though notice is given. They are mere threats- 
Supposing in 90 per cent of the notices, suits are not filed, and the whole machinery 
is sot in motion and reports are called for, then it is only a waste of time. That is 
a strong objection to sending for reports as soon as the notice is given. 

Q. There is certainly some force in your suggestion. 

-4. Yes. 

Mr. Justice Stuart.—Q. But why should these simple matters take as long as 
six months ? 

.1. I am not in a position to say that notices which are sent by the Government 
to the legal department are kept there uncared for. 

Dr. DeSo'iza .—I had to deal with these matters very severely wheu I was a 
judge at Ahmedabad. f used to say that the written statement should be sent in 
within three months otherwise the suit would be heard ex parte and I assure you 
that whenever I acted in this manner, the machinery was quickened up. It seems 
to me that both the judges and the Government are responsible for that. You 
would have realized that judges, at least some of them, are reluctant to decree these 
matters against Government on account of failure to file the written statement. 
I think the whole matter can be quickened up if the legal department takes a little 
more attention ? 

A. Most probably the delay is due to the delay caused by the revenue authori¬ 
ties. The thing is first referred to the Collector who refers it to the sub-divisional 
officer, then it is referred to the mamladar and so on and then the reverse course 
tabes place. That is the usual procedure. 

Q. Then taking the reverse side of the picture, yfciu perhaps know that when the 
Government or the Secretary of State is the plaintiff, they insist updn the written 
statement being put in without delay. They say that the defendant should put in 
his written statement as soon as possible. 

4. I am not aware of that because I have not conducted suits on behalf of 
Government in the lower courts. 

Qi iTou may take that .from me. 

A. Yes. 
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Q. With regard to land Requisition proceedings, you say that appeals are 
generally argued by you. 

A. Yes, except in some cases in which the Advocate General appears. 

Q. Have you got any suggestion to make with regard to the disposal of land 
acquisition proceedings in the district courts ? 

A. They may bo transferred to the first class subordinate judges in my opinion 
and they arj transferred, as a matter of fact, to assistant judges up to Rs. 10,000 
and also to joint judges. 

Q. Rut those officers are part and parcel of the district court ? 

A. Yes. 

Q. You are not opposed to the suggestion that they should be transferred to 
first class subordinate judges ? 

4- No. 

Q. You have dealt with a large number of appeals from land acquisition pro¬ 
ceedings ; do you now consider that the trial of these land acquisition matters re¬ 
quires a certain amount of special knowledge ? 

A. District judges or first class subordinate judges do not require special 
knowledge because they get experience and training in these matters as they try 
them. 

Q. Hut in very very difficult cases such as acquisition for Tata Works or for the 
development of Bombay—these are of course very very big claims—do you not 
consider there is necessity for special knowledge ? 

A. I have no reason to find fault with the judgments that are delivered. 

Q. These proceedings are dealt with by district judges and assistant judges and 
a suggestion has been made by one of the Judges of the High Couf t that in dis¬ 
tricts where land acquisition proceedings are very important and very numerous 
such as Thana and Poona and Ahmodabad, a special officer, who has experience in 
theso matters, should be appointed to deal with them. He should be sent from 
district to district and should try these cases only. Would it not be better if this 
arrangement oan be made, and I think such officers can be secured, and there are 
one or two judges who have really acquired a good deal of knowledge ? Would it 
not simplify the work as well as improve the quality of it ? 

A. I have not found any fault in the judgments delivered by district judges 
and assistant judges, but, if for the sake of convenience such an officer is desirable, 

I have no objection. It will be desirable to have expert rather than subordinate 
judges who try to learn these matters in each distriot where they go. Rut the sug¬ 
gestion would mean extra cost. 

Q. No, it would not in places like Poona, Ahmedabad or Thana. At such places 
•special officers have to be sent to dispose of these matters alone and at Thana an 
assistant judge had to be sent to do this work for three years. I think there is 
the necessity for such an officer at least for four or five years to come ? 

A. At present there aro many land acquisition cases, but I am not quite sure 
whether in future the number will be the same as at present. 

Q. At present there is enough work to occupy a whole time judge especially in 
Thana, Poona and Ahmedabad. 

A. Yes. 

Q. In fact there is one officer doing nothing but land acquisition cases in Thana, 
t.e., Mr. Sanjana. He has acquired great experience but at the expense of the cases 
which he tried in the beginning. The same officer, after finishing his work there, can 
be sent to another place ? 

A. Ye3, that will bo a better arrangement than tho investment of second class 
subordinate judges with these powers. 

Q. Then you say that the system of recruitment has recently been changed. 
Will you just give an idea as to the system that prevailed before and that 
prevailing now ? 
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A. Second class subordinate judges were recruited from men who were in practice 
for three years or who were holding certain qualifying posts. That was the previous 
arrangement. Some of the appointments were made by the Government hut I 
do not know how they were made. Now the qualifying posts have been abolished 
and pleaders or lawyers of three years’ practice are appointed as subordinate judges. 
The recommendations are made by a committee appointed by the Government of 
which the Chief Justice, one judge of the High Court and some members of the 
Bar are members. These recommendations are sent to Government and the Go¬ 
vernment make appointments. 

Q. Does the present method give satisfaction ? 

A. So far no appointments have been made and the time has not been enough 
to judge their work. 

Q. A suggestion was made to this Committee that the three years’ practice is 
too short to enable the district judge or the High Court to judge whether really 
the candidate is a fit person and that therefore the period should be extended to 
five years ? 

-4. I would be in favour of five years, but at the same time the age limit should 
be raised from 30 to 35. Now the age limit is 30 and it would not be possible for a 
man to have five years’ practioe and then join the service at the age of 30. I would 
therefore reoommond that the age limit should be raised to 35. 

Q. If that suggestion is accepted, do you not think that a man after five years 
practice would get a fairly lucrative practice and it is just possible that he may not 
accept the service ? Would not that danger lie ? 

A. Yes, that is all right. Somo people are able to earn more than the pay of a 
subordinate judge after five years’ practice and they may decline the offer. 

Q. Do you think that a man, after five years’ practice, is able to earn more 
than 300 1 

A. That depends upon the individual. A brilliant man may be able to earn 
more than Rs. 300 per mensem. 

Q. So that it is just possible that such a man may not accept the offer ? 

A. Yes. 

Q. Do you think that there is a better chance of getting hold of a man when he 
has three years’ practice and when his prospects are not certain than to offer him 
the appointment after his five years’ practice t 

A. Yes, that is so but ho would not have that experience which a man after 
five years’ practice would possess. t 

Q. That certainly is true, but would you be in favour of getting the men after 
three years’ practice and then giving them a certain amount of training f At present 
no sooner is a man appointed than he is trusted with cases up to Rs. 5,000 without 
any preliminary probation or anything of that sort. 

A. I think such a recommendation is necessary. If he is taken after three years’ 
practice he should attend some court, but if he is taken after five years’ practice, 
I don’t think any preliminary training is necessary. 

Mr. Justice Stuart. — Q. How is he in a position to know anything about office 
work ? He may know law and may be able to decide cases, but how does he know 
to arrange his work. 

A. I think he can arrange his work. 

Q. How t Do you think that this work can be done without training ? If 
an outsider is appointed manager of a firm do you think that he will be able to do 
the work without having any training in the methods of the office ? 

A. He would require some training and I think a candidate should be attached 
to the court of a district judge and subordinate judge 1st olass. 



Dr. DeSouza. — Q. In what capacity should he be posted there ? 

A. He should first see how the work is done and sit with the judge and then he 
should decide such cases in which the issues are framed by the senior subordinate 
judge. 

Q. That is really done now. He is appointed a joint subordinate judge and 
only those cases are sent to him in whioh issues have been settled. Do you think 
that it would be better if he should sit with the first class or second class subor¬ 
dinate judge and should record the evidence apd also judgment and then should 
submit the same for approval to the presiding officer t 

A. That would be a better course. 

Q. The same system, you think, should be followed as the local Government 
have introduced for Civilian offioers. You see they sit in the High Court with the 
Judge and then submit their judgments to them for approval. Do you think that a 
similar system would be a useful one ? 

A. Yes. 

Q. I see you were speaking something about the High Court, i.e., congestion 
of work on the Original Side—I suppose you don’t practice on the Original Side T 

A. No, I am not allowed to do so. 

Q. Are you in favour of extending the jurisdiction of the Bombay small cause 
court ? 

A. Yes, there is a Bill at present and I had an occasion to give my opinion on 
that and I think you would also have given your opinion. My suggestion runs 
on the lines of that Bill. 

Q. Would you prefer a civil city court ? 

A. Yes. That was not a question in your questionnaire and therefore I remained 
silent on that. 

Mr. Giiple.—Q. Then you are aware that the work of the small cause court is 
very much congested, so much so that they had to employ an additional judge ? 

A. Yea. 

Q. And you are also aware, I believe, that in the extended jurisdiction, i.e., in 
cases over one thousand rupees, the parties have to go to the court a number of 
times with the result that some of them prefer to file their suits in the High Court 
rather than to go to the small cause court. 

A. I do not know about that, and if I were the plaintiff I will never go to the 
High Court on the Original Side. 

Q. Can you give me your reasons ? 

A. The Original Side is already congested. 

Q. If you go to the High Court, the cost to litigant is less than it would be if he 
were to file his suit in the small cause court ? 

A. Only the court costs and not the office costs. 

Q. Take the whole costs. I shall give you a concrete instance. If you have a 
plaint for four thousand rupees in the small cause court the court fee is more 
than two hundred rupees, and the pleader’s fee is about one hundred rupees, and in 
addition to that there is the process fee. On the Original Side of the High Court, if 
it is a summary suit, the ordinary expense comes to two hundred rupees, because 
no counsel has to be engaged. If it is a short cause, and there is no difficulty of 
service, the whole bill does not exceed Rs. 345. Probably you are aware that on 
Tuesday we get a number of short causes, and about sixty per cent, of them are ex 
parte cases. If your proposal were given effect to for the sake of contested matters, 
you will be depriving sixty per cent, of the litigants of the cheap deoision which they 
get in the High Court. Have you considered that point of view f 

A, I considered that very fully, when I was a member of the Bar committee, 
and I came to a contrary conclusion. I adhere to that conclusion even no w 
and I have no reason to change that. 



428 


Q. Would you take it this way. I take it that the point of view from which you 
want the extension of the jurisdiction of the small cause court, is the question of the 
cost to litigants ? 

A. Yes and the speed also. 

Q. And so far as the small cause court is concerned there is more delay than 
in the High Court. 

A. No. In the small cause court the suits are decided very speedily. They 
are all disposed of in one year. 

With regard to the extension of jurisdiction of the small cause court, I would 
suggest that there should be an appeal to the High Court over one thousand rupees. 

Chairman. —It is proposed that there should be an appeal above two thousand 
rupees, and you think that the present extended jurisdiction should be subject to- 
an appeal to the High Court. 

A. Yes. 

Mr. Oupte. — Q. Would you do away with an appeal tu the full court ? 

A. Ye3. Under one thousand rupees it may be to the full court. 

Q. Would you be in favour of the suggestion that suits between two thousands- 
and five thousands should be tried in the High Court and that pleaders and 
attorneys should be allowed to practise there without any restriction ? 

A. I should think that there should be a city civil court and failing that 
extension of the small cause court jurisdiction. There is already enough congestion 
on the Original Side of the High Court, and that should be relieved. 

Q. That might be done by appointing an additional Judge in the High Court 
itself ? 

A. Where he sits is a matter of indifference to me. He may sit is the High 
Court or the small cause court, or in any other building, but there should be a city 
civil court. 

Q. But if he sits in the High Court, the administrative machinery will be only 
one ? 

A. Then he should sit in the Presidency small cause court. 

Chairman. —In Madras. I understand, the judge of the city civil court is a gentle¬ 
man who is paid about twelve hundred rupees. Do you think that that is sufficient ? 

A. I do not think so. 

Q. Would you like to see him paid, at any rate, not less than the chief judge 
of the small cause court ? 

A. Yes. 

Dr. DeSouza. — Q. How would you recruit him ? 

A. He should be recruited from the Bar. 

Q. Necessarily from the Bar ? 

A. I should think so. 

Q. Why should you close that to the subordinate service ? 

A. Because suits in Bombay require a man who has knowledge of work in 
Bombay. He is required to know the accounts, especially the Gujrati- 
accounts. 

Q. The subordinate judge of Ahmedabad probably requries as much knowledge 
of commercial work as a judge in Bombay. There is room, with Bombay 
city civil court, small cause court, Ahmedabad subordinate judge’s court, the 
Karachi Court and to some extent the subordinate courts at Poona, for a cadre of 
commercial judges trained on the commercial side. 

A. Yes. 

Q. And also at Karachi ? 

A. Yes. But if subordinate judges are to be appointed, they should be recruiter 
from the Bar. 
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Q. But with all that, you insist upon a special kind of training. 

A. Yes. 

Q. I have heard very often that subordinate judges who are very able, and have 
been trying all their time suits on mortgage, when sent to Ahmedabad have decided 
most intricate points on c. i. /. contracts and bills of exchange, and intricate ques¬ 
tions arise specially when interlocutory orders have to be passed. Very often similar 
things would happen also in the city civil court. Yon consider that about two 
thousand rupees a month will be a decent salary for the judge of the city civil court ? 

A. That shall be the minimum. 

Chairman. — Q. Then, what is your view as to whether the extended jurisdic¬ 
tion should be concurrent or exclusive ? I understand the Government’s present 
bill does not compel anybody but gives the plaintiff the option, giving to the High 
■Court a right of transfer. 

A. Yes, with some discretion as to costs if it is filed in the High Court. 

Q. What do you think of that ? Would you introduce the experiment in that 
form or in the form of requiring people to bring it to the lowest court subject to a 
right to apply to the High Court for transfer ? 

A. I would be in favour of giving exclusive jurisdiction. 

Q. Subject of course to the right in the High Court to transfer only for strong 
reason. Unless they show cause to the contrary, they should give security for costs 
in the event of a transfer. 

A. Yes. 

Dr. DeSouza. — Q. I think you have a good deal of appellate work in your private 
-capacity. 

A. Yes. 

Q. Are there a good many 2nd appeals from the district courts ? 

A. Lately I have less than before. 

Q. Anyhow, I think you have a considerable number of appeals. 

A. Yes. 

Q. In this province I suppose you are aware that in the year 1922 there were 
'727 second appeals, out of which 289 were dismissed under Order 41, rule II. Out 
of those that were admitted, 24 only were those in which the decrees were modi¬ 
fied or remanded and 65 decrees were reversed. That means that in about 15 per 
cent, out of the appeals that were admitted, the High Court did interfere in any way 
by reversal or modification or remand. Therefore, there were 85 cases out 
of every 100 in which the respondents were dragged to the High Court and made 
"to incur heavy expenditure, which as you know, is not refunded to them and they 
have been kept waiting as long as 2 or 3 years to realise the fruits of their decree. 
Don’t you consider that you must do something to prevent these respondents being 
treated in this manner ? What safeguards would you suggest ? 

A. I should rather think that Order 41, rule 11 is a sufficient safeguard. 

Q. Order 41, rule 11 disposed of 289 out of 727 appeals. There still remained 
•612 appeals on the file, out of whioh in the end the judges interfered in any way in 
-only 89. In the remaining 513 cases the decrees of the lower effurt were 
affirmed. 

A. That is because the records are not here when the admission is made. 
Secondly, the court has not the advantage of hearing the arguments of the respon- 
-dent at the time of the admission. Therefore, more cases are admitted. 

Q. I take it then that the procedure in admitting the appeal should be more 
stiffened. 

A. At least so far as the Bombay High Court is concerned, I can say that the 
.admission is very strict. 

Q. But that cannot be, if these figures Are correct. 
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A. The reason is that at the time of the admission the court is not in possession 
of all the facts and has to change its view after hearing the argument of the respon¬ 
dent. 

Q. Under the law as it stands at present, taere is nothing to prevent the court 
from sending for the records before admitting the appeal ? 

No reply. 

Mr. Justice Stuart. — Q. Anyhow these respondents are kept waiting for two 
years for no reason at all. They are very often put to heavy out of court expenses. 
Don’t you think that something ought to be done to remove that ? 

A. I don’t think any suggestion can be adopted without the sacrifice of a certain 
amount of confidence of the people in the High Court. 

Q. What about the respondent’s confidence in the High Court ? 

A. There are several cases in which people who are respondents this day become 
appellants to-morrow. They would not complain. 

Chairman. — Q. The real thing is to try if possible, without excluding the right 
case from the High Court, to weed out a case which is not to succeed in the end. 
You give a man a right of appeal under section 100. Then under Order 41, 
rule 11 whether it could be summarily dismissed. Don’t you think that something 
has to be done from the point of view of the respondent ? The appellant 
has got to show a special reason, something wrong in the judgment of the court 
below, some special defect or some special reason why the respondent should be 
further harassed after having had two trials. 

A. I think, with great deference, that when appeals are admitted, the appellant 
succeeds in convincing the court that there is a good point of law. It changes its 
opinion after hearing the respondent. 

Dr. DeSouza. —The point is whether the lower court’s decision is contrary 
to law and not whether there is a point of law. 

A. I should think that in the Bombay High Court they do apply a very strict 
standard for the admission of second appeals. 

Chairman. — Q. You think they don’t admit an appeal unless they think that 
there is a primd facie case that the court below was wrong ? 

A. Yes. 

Mr. Justice Stuart. — Q. Don’t you agree with me that, though the Bombay 
High Court is doing its best as regards admissions, there must be something wrong in 
a system which permits so many people to be brought to court for nothing ? Are 
we to go on wasting time for ever t Cannot somebody try and devise a good method 
by which a good appeal can come to the High Court and a bad appeal cannot ? 

A. As I said at the time of admission, there is Order 41, rule 11. 

Q. Do you consider Order 41, rule 11 a real remedy against this evil ? 

.4. I should think it is a sufficient check. 

Q. A remedy, which has been suggested is to establish benches whose decisions 
should be made final on facts and on law with the right to state a case to the High 
Court. Whenever that suggestion is made, the immediate reply that is given is 
that people have confidence only in the High Court. Have you any other objec¬ 
tion ? 

A. I have considered all these points but I am opposed to this suggestion on 
these grounds:— 

(1) The right of final appeal to the High Court should be allowed to litigants 

in this presidency and they should not be deprived of that right. 

(2) First class subordinate judges will not, like the High Court, inspire con¬ 

fidence in the minds of the public. 

(3) Order 41, rule 11, is a sufficient check on frivolous and idle appeals. 
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(4) The benches of subordinate judges are likely to give conflicting rulings in 
different districts on important questions of law and their decisions would not be 
authoritative and binding. 

(6) If they differ in opinion, how is that difference to be settled T 

Q. If they differ in opinion that difference can be settled by the high court, 
because in that case a right of appeal is allowed. Do you think that they will 
differ in many cases ? 

A. There are many important questions of law on which there may be difference 
of opinion. 

Q. Do you think that very intricate and important questions of law are likely 
to arise in cases under Rs. 1,000 f 

,4. Yes, there are many cases in which important questions of law arise. My 
sixth reason for opposing this suggestion is that it will not be desirable to give 
finality to their decisions on points of law in the mofussil where it is not ordinarily 
possible to get the best legal advice and where there is lack Qf good libraries. 
And lastly this suggestion will involve more cost to the State and also to the 
litigant if he wants to get the best legal advice. If there is an important question 
to be decided, the man will have to take a competent legal adviser who will have to 
be paid heavily. There are 16 districts here and it means that Rs. 16,000 will 
have to be spent on these benches because there will be two first class subordinate 
judges in each district on Rs. 600 each. Rs. 16,000 means four judges of the High 
Court. 

Mr. Guple .—Benches will not be established in each district, but for a group 
of districts. 

A. Supposing four benches are established instead of four High Court judges, 
it would mean two High Court judges. Then taking the point of Dr. DeSouza that 
the right of appeal should be curtailed because the percentage of reversal is not 
small, I think it is not a Bafe guide to be relied on. I think subordinate judges write 
very good and painstaking judgments only because there is a right of appeal, 
and if that right is interfered with deterioration of work of subordinate judges 
will be the inevitable result. Therefore if the argument is correct the right of appeal 
in criminal cases ought also to be interfered with. I will refer to page 47 of the 
administration reportof 1921-22. Out of 780 criminal appeals 604 were confirmed, 
18 were reversed and 80 were modified, so the percentage of reversals is very small. 
As nobody would suggest that the right of appeal in criminal cases should be 
curtailed, similarly the right of second appeal should not be curtailed. 

Dr. DeSouza.—Q. Then there is another point. You are in favour of introducing 
the system of registered addresses. 

A. Yes. 

Q. The system would work in this way. When the defendant has been served, 
he will put in an appearance and then he will be asked to file his registered address, 
with the written statement, on which all future notices and processes of any kind 
will be served in the ordinary way, and if there is any change in his address, he will 
be required to intimate it to the court. 

A. Yes. 

Q. Would you be in favour of that suggestion t 

A. Yes, provided the right to change his address is given to the party. 

Q. That right will be given, but it will be the duty of the party to keep, the 
court informed of his changes. 

A. Yes. 

Q. Would you extend this registered address to execution proceedings also} 

A. Yes. 

Q. Some witnesses have told us that it will not be quite so safe because the 
execution proceedings last for ten to twelve years after the date of the decision of 
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the suit, and to say that the registered address given at the institution of the suit 
would remain the same will be rather not quite a safe proposition. 

A. If you give the right to change the address, the difficulty vanishes. 

Q. Is it not the practice in this presidency that clients give the address of their 
pleaders 1 Would you make the address of the pleader sufficient address ? 

.4. I would not. 

Q. If the party says that the pleader’s registered address should be taken as 
■sufficient address, would you take it as such ? 

A. If the party says so, then I would have no objection at all. 

<?. Under Order 3, rule 5 service on the pleader is sufficient. 

A. Yes. 

Q. Service on the pleader is considered as service on the party. 

A. Yes. 

Chairman.—’Q. That was section 40 of the previous Code ? 

.1. Yes. 

Q. So that there is nothing new in that ? 

A. No. 

Dr. DeSouza.— Q. I sec you are in favour of awarding some deterrent costs in 
"the case of an adjournment being granted at the request of one party. 

A. Yes, if they are on flimsy grounds. 

Q. You know that in the mofussil the court often gets a telegram from the 
plaintiff “seriously ill, can’t attend, please adjourn.” In such cases some of the 
-subordinate judges think that to grant an adjournment is a necessary thing, I 
take it that this sort of thing should bo, discouraged by empowering the courts to 
grant adjournments by awarding somewhat penal costs. How would you fix those 
costs ? 

A. I think that should be left to the discretion of the court who should decide 
this matter. 

Q. Is there no such power given at present ? 

A. No. 

Q. Would you be in favour of having a rule like the one which is followed in the 
High Court that if an adjournment is granted, the party asking for it should pay 
four mohurs for the counsel and so much for the witnesses ? 

A. I think it should be provided in the circulars rather than in the Civil Pro¬ 
cedure Code and the amount of penalty should be left to the discretion of the High 
Court. 

Q. You mean that a scale should be fixed. 

A. Yes, by the High Court. 

Q. You will agree with me that then a great many applications for unneces¬ 
sary adjournments would be stopped. 

A. Yes. 

Q. That amount should be paid in court before an adjournment is granted ? 

A. Within a certain limit of time, I think. 

Q. Should that be included in the decree ? 

A. No. 

Q. Why ? 

A. Because it takes very long to realize the amount. 

Q. And A140 I think for the reason that our clerks are so inexperienced that 
■they never look to the interlocutarv orders but only write up the decree to conform 
to the final order that costs do follow the result. 

* I atb not a,ware of that 



433 

Mr. Qii'jite. —Q. In the mofussil pleaders do not get an extra fee for these ad¬ 
journments. 

A. No. 

Dr. DeSouza. — Q. You mean for the motion to ask the adjournment. 

-4. Ye3. On the Original Side in the High Court pleaders are paid but in the 
mofussil they are not paid anything and if Mr. Gupte’s objection is that no oosts 
should be ordered because no costs are inourred I will agree with him on that point. 

Q. In some cases counsel come from Bombay or from the district centre. 

A. In that case I think some costs should be allowed. 

Q. In any case the subsistence money of the witnesses should be allowed. 

.4. Yes. There is a rule for the Original Side of the High Court that if an ad 
journment is given for want of translation Rs. 30 or 35 should be allowed os oosts 
to the other party. 

Chairman. — Q. Is there any reason why a pleader’s time should be wasted by 
granting unnecessary adjournments and in such oases some costs must be awarded! 
I should think anything up to Rs. 20 at any rate should be allowed to the other party. 

A. I should leave the amount to be fixed by- the High Court in the civil circulars. 

Q. But some small amount should be paid. 

A. Yes. The High Court would be in a better position to decide the amount 
after consulting the district judges. 

Q. There is no reason why a pleader’s time should be wasted for nothing. 

A. Yes. In a case where adjournment is asked for on false or insufficient grounds 
costs should be allowed to the other party. 

Dr. DeSouza. — Q. Now apart from your suggestions made in your statement 
hare you anything else to say which you would like the Committee to consider 'c 

A. No. 


Mr. T. R. KOTWAL, Judge, Court of Small Causes, Ahmedabad. 

Written Statement. 

1, 2, 3, 7. I subscribe to the pronosit,ion that “ A statement of the average- 
duration of cases is often deceptive.” The decision of a few very old cases makes, 
the average duration mount up though the majority of cases may have been deoided 
in reasonable time. There is delay and avoidable delay no doubt, but a statement 
of average duration makes things look darker than they are. 

One remedy to shorten proceedings ia suggested by Mr. Justice Batchelor in 
para. 19 of his inspection report. It relates to the production of documents—0. VII, 
rr. 14, 18 and 0. XIII rr. 1, 2. The prevention of receiving important documents in 
compartments must be secured, as much as the prevention of the recording of 
evidence piece-meal. 

What the attitude of the High Court is as regards monthly returns and statis¬ 
tics of decided cases in the lower courts is clearly shown in paragraph 16, pages 14,. 
15, of Mr. Justice Batchelor’s inspection report. 

“ All judges should keep constantly before their minds that it is work that counts- 
and not the mere appearanoe of work : in other words, their merits will not be judged 
by the mere arithmetic of their periodical returns. We on the High Court are quite- 
aware of the fallaciousness of mere figures. Therefore, where there is a heavy deposit 
of old cases, a judge’s first concern should be to clear off that deposit ; if, as usually 
happens, the old cases are heavy, the returns may, no doubt, look meagre for a iew 
months but this may be easily explained in the remarks column, and the High Court 
will appreciate the position, not only without difficulty but with pleasure. It will,, 
on the other hand, look askance at a numerically magnificent return coming front 
a court where there are large and heavy arrears.” 
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It is this right attitude of the High Court rather than anything else that will 
cure the long duration of suits in all grades of courts. 

If the rules laid down, in the chapter XX of the manual of civil circulars, by the 
High Court, for the superintendence of the lower courts, are reasonably carried out, 
there should be little room for complaints of protracted proceedings. 

I think the observations made above apply equally to the standard of efficiency 
of an officer as regards amount of work done. The standard would vary with each 
court and district. This I think is a matter best left to the honour and self respect 
and self interest of the individual officer subject to the conditions and limitations 
noted above. Any attempt at standardisation must expose either the officer or the 
system of the administration of justice to public redicule and lead to absurdities 
not worthy of any civilised system of justice. 

If rule 10 of chapter XX of the manual is carried into effect with intelligence 
and be made a living rule rather than a dead letter, I think no standardisation is 
required. Remarks in paragraph XXIII should be read here. 

10. Under section 15 of Act IX of 1887, Provincial Small Causes Courts Act, 
the recent policy of the Government appears to be to extend the small cause juris¬ 
diction of the first class subordinate judges to Rs. 1,000 as appears from the grada¬ 
tion list published monthly. The powers of the small cause court judge at Ahmeda- 
bad are also raised to Rs. 1,000 from Rs. 500. 

13. In the Bombay presidency subordinate judges of all grades have been given 
powers under section 26 (1) of Act VII, 1889 by the Governor-in-Oouncil, to perform 
the functions of a district court under Act VII of 1889 (vide local rules and orders 
volume 1, pages 461 to 463). 

High Court circular No. 10 at page 160 of the manual bears on this point. The 
subordinate judges have powers under regulation VIII of 1827 to hear applica¬ 
tions under section 2 of that regulation. 

Probate matters and land acquisition matters can be heard by assistant judges, 
taken from subordinate judges and the number of assistant judges Bhould be increased 
for this work. The Bombay Government has in the past appointed such assistant 
judges to dispose of the heavy arrears in land acquisition matters in the Ahmeda- 
bad district, and I did the work for two years. I did probate work and land acqui¬ 
sition work for over 7 years in different districts, as an assistant judge in name only, 
though all the while I continued a subordinate judge with the emoluments of a sub¬ 
ordinate judge. 

The public were satisfied with the higher designation and the revenue was 
benefitted by raising the status of a subordinate judge, without increasing the pay. 
I mention my own concrete case as it extends over a pretty long period of 7 
years. My appointment was continued each time for a period of 6 months or so. 
Except perhaps myself all parties concerned were satisfied with this cheap 
arrangement. 

The Bombay Government can appoint any subordinate judge of proved merit 
and ability to be also an assistant judge (vide local rules and orders, pages 18, 19 of 
Ed. of 1910.) 

So officers of proved merit and ability are available for this work, under the 
statutory powers. 

The public will be fascinated by the high sounding name and dignity of the officer 
but may perhaps be displeased if the higher work is entrusted to a mere subordinate 
judge. There is something in a name in the eyes of the’public. 

14. In the Bombay Presidency there is the system of appointing village 
mnnsifs, under chapter V of the Deccan Relief Act. The powers may be raised to 
20 from 10 rupees as at present and suitable men may be appointed. 

I have not heard any complaints against village munsifs. 

15. On going through the second schedule to Act IX of 1887, I am not in 
favour of restricting the scope of the schedule. The suits mentioned therein mean 
longer hearings than in the cases at present heard by the small cause court. The 
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public is likely to be dissatisfied with the loss of the right of appeal that they 
will incur as the direct effect of the restriction. 

Mortgage suits and partnership suits are not fit to be tried by a small cause court- 
Is a simple mortgage suit up to any money value to be heard or up to Rs. 1,000 T 
What is Bmall capital ? Up to Rs. 1,000 also or what ? 

16. As far as the small cause court is concerned I believe the extension of 
Order XXXVII to suits mentioned in section 128 (2) (f) (i) will expedite disposal 
and discourage false defences. Oare will have to be taken to curb the tendency of 
plaintiffs to exaggerate their claims. I would exclude clause (ii) from the jurisdic¬ 
tion of the small cause court. 

20. I am emphatically against restricting the rights of second appeal, given by 
section 100 of Oivil Procedure Code. The section is stringent enough, as will appear 
from the number of second appeals rejected. 

I have practised in the High Oourt and I record this deliberate considered opinion 
as a lawyer and a citizen. 

I will illustrate my view with a concrete instance as it has happened. An assis¬ 
tant judge disposed of two land acquisition matters involving the same law point. 
According to the Bombay Oivil Oourts Act, one case went in appeal to the High 
Court and one went to the district judge. The High Court ruled that the law laid 
down by the assistant judge was correct, whereas the district judge held that the law 
laid down by the assistant judge was wrong. When the two rulings, poles apart, 
were known, it created a great discontent. Such instances bring justice into dis¬ 
repute rightly or wrongly, but to prevent this, the remedy is not to curtail the right 
of second appeal as it exists now. 

23. I agree to the suggestion that in cases of rivision under the Provincial S mall 
Cause Courts Act, the decretal amount should be deposited in court before a revision 
petition, is entertained but I would add that if a security is given for the amount, 
the petition Bhould be allowed. My suggestion follows the proviso to section 17. 
I would suggest the amendment of that clause by including in it a revision peti¬ 
tion to the High Court. 

24. Extension of section 73 of Act XV of 1882 to provincial small cause court 
may tend to make justice more speedy and economical. 

The saving in costs would be a great incentive to parties to give up frivolous 
contentions and compromise matters on reasonable terms. Many a time parties 
consider costs of a trial as a test of success and prestige. 

I would recommend the extension of section 73 to all courts, even to appeals, 

I would propose the amendment of the proviso to Order XIX, rule 1 by allow- 
ing affidavits, even if the witness is to be cross-examined. I follow this practice 
with the consent of parties and it is found to save much time, without leading to any 
injustice. 

If small cause courts make more extended use of this power of ordering parties 
to make affidavits, much time will be saved. For instance in suits on khata, on 
bonds, promissory notes, other chities, for recovery of call money, for rent on writ¬ 
ten leases,on written accounts and similar ones if plaintiffs put in affidavits and sub¬ 
mit the man making the affidavit for cross-examination if needed, much time will 
be saved. In paragraph 5 to the introduction to the manual of High Oourt circulars, 
it is remarked that “ A summons for final disposal means that parties must appear 
with their evidence. There is a class of simple suits where each party may well be 
assumed to know exactly what is in dispute and what is to be proved or rebutted. 
Prompt disposal is so highly valued that in suits of this class the formality of framing 
issues before fixing a date for final disposal is dispensed with. The provisions as to 
settlement of issues do not apply to the small cause courts, (Order-50,rule 1 a, iii). 
The suggestion I make is practical. The amendment does not go against the theory 
of small cause suits. If strict or sufficiently strict adherence to the provisions of 
the Oivil Procedure Code is enforced, trials should be speedy and economical. 

The co-operation of the Bar and the Bench is a more powerful factor than any 
number of rules. 
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The profession gets into a groove of being time servers in the interests of the 
client, or so called interests, and there is an inclination developed to disregard the 
Civil Procedure Code if it can escape the vigilance of the court or the opponent. 

Service of summons. 

26. The adoption of the rule in section 106 of Act IV of 1882 in mofussil condi¬ 
tion will lead to more ex parte decrees and subsequent applications to set them 
aside. In paragraph 1759 of second addition of Gour’s edition of Act IV of 1882 
are noted cases to show how section 106 is interpreted in Indian and English cases. 

On a comparison of section 106 with Order 5, rules 9 to 20, I am not in favour 
of introducing section 106 procedure for service of process. 

The proper remedy would seem to be to leave each High Court according to its 
experience and local conditions to frame rules under section 128 (2) (a), Civil Proce¬ 
dure Code. 

Vigilant and constant supervision by the nazir and the judge over the work of the 
process servers is one remedy to cure the evil. 

The inspection by the High Court judges and district judges have improved 
matters in the Bombay Presidency. 

In rules 29 to 43, pages 230 to 235 of tlu Bombay Manual of Civil Circular 
detailed instructions arc given to guide bailiffs and nazirs. 

The Bombay rules and instructions are 1 believe enough if properly used to secure 
proper service of processes. 

28. The experience in the Bombay Presidency is that service of notices and 
summonses by post is effective. The manna! of circulars provides for this (vide 
No. 20 at page 5 and subsequent circulars issued). Revenue Department orders as 
noted in No. 33 page 232 of the manual require village officers to give every 
assistance to bailiffs when serving processes. 

The ruling in 23 Bombay Law Reporter 908 serves as a great check to the abuse 
of postal service. If a party served by a post comes to court and denies that he was 
ever tendered the packet containing th» notice or summons and swears to that fact, 
the service is set aside and ex parte decrees are set aside. 

Order V, rules 25 and 26 (see manual rule no. 85, page 28) as to service out of 
British India are read at times by parties to exclude the operation of Order V, rule 
25 where a Political Agent is appoi nted or a court established, under Order V, rule 
26. This is a fruitful source of delay in cities like Ahmedabad. 

My opinion is that the existence of Order V, rule 26 does not preclude a court from 
getting summonses and notices served by post in foreign territory. 

In order to avoid one great cause of delay as is daily observed in commercial 
cities like Ahmedabad I suggest the amendment of Order V, rule 21 by the addition 
of the words “ or by post ” at the end of the rule. This can be done under section 
128(2)a of the Oivil Procedure Code. 

Parties will often ask for summons by post and aDo through the court as is the 
practice at present. 

29. I am not against the idea of a registered address. 

30. Rules 30 and 37 of the Manual, chapter XIV, bear on this point. They 
do not support the suggestion. It requires the bailiff to exert himself to the 
utmost before he seeks the help of the party or pleader. 

Settlement of issues. 

31-32. These points go together. 

I think the instructions in paragraph 26 to 29 of the manual of the civil circulars 
of the Bombay High^Court are enough to lead to the proper framing of issues. 

Paragraph 3 in the introduction to the manual also gives instructions on the 
point and shows how bad issues can be a fruitful source of delay and injustice. 

The inspections in the Bombay Presidency by the High Court judges have 
improved matters as to the application of Orders 10, 11, 12. The use of these orders 
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depends upon the Bar and the presiding judge. Mr. Justice Batchelor described the 
judge as dominis litia. The co-operation of the Bar and Bench or the rigid obser¬ 
vance by the judge of these orders is the only remedy. The personal factor will 
■count. The man behind the gun and not the gun is a rule equally applicable to the 
judges and the Bar ; mere good codes will not improve the administration of justice. 
The Bar and the Bench must see that the rules of law are faithfully carried out in 
practice. 

I refer in this connection to paragraph 1 of Mr. Justice Batchelor’s report, on the 
inspections of courts. I assisted him in the work of inspection (March 1913). 

(1. The districts may be congratulated on the marked improvement which is 
noticeable in all directions since the last inspection by a Judge of the High Court. 

It is clear that Air. Justice Heaton’s instructions have been carefully attended to, 
and the result has been very decided progress in all ways. The general provisions 
of the Civil Procedure Code are now understood and enforced ; the distinction, 
emphasised by Air. Justice Heaton, between the preliminaries to the hearing and the 
hearing of a suit is commonly observed ; the tendency to record evidence piecemeal 
has been visibly checked ; and adjournments arc now rarely granted as of course. 
All this is matter for gratification). 

As suggested by Mr. Justice Batchelor I think the party not following the provi¬ 
sions of the Orders X, XI, XII should be saddled with costs, for his default (para. fi). 
Mr. Justice Batchelor’s remark about issues in paragraph 10 are worth quoting :— 
Where issues are framed or an order is made in reference to some section of an 
Act, the phraseology employed should follow faithfully, oven slavishly the exact 
words of Act. Lord Bowen’s advice (to go back in a bumble spirit to the words of 
the statute) would be found perpetually useful, etc. 

High Court circular No. 33 in the manual is also important on the question of 
framing issues (page 8). 

33. Examination of parties. 

The proposal is contrary to the provisions of the Civil Procedure Code. 

It is directly opposed to Order XVIII. The great use and importance of the Order 
Is pointed out by Mr. Justice Batchelor in paragraph 17 of his report. 

(17) There appears reason to believe that the provisions of Order XVIII, rules 
1 and 2 are frequently overlooked. Yet these provisions are very important 
and convenient. They prescribe the manner in which pleaders should conduct 
an original suit. The actual method will depend on which of the two parties is 
■entitled to begin. Assuming that that party is the plaintiff, then it is the duty of the 
plaintiff's pleader to begin by opening his case ; that is to say, he should lay before 
the judge, tersely but completely, the exact nature of the claim made ; the facts 
which he hopes to establish by his evidence ; the general character and bearing of 
that evidence ; and, if any proposition of law is involved, a clear statement of that 
proposition together with sufficient reference to any reported decisions which go to 
establish the proposition. Oare must, however, be taken to see that any decisions 
quoted really bear upon the precise state of facts which it is hoped to prove, and 
no case should be cited without a clear grasp of the facts on which the decision* 
proceeded. To this end the case should be studied as a whole, and the practice of 
relying on mere head notes must be sternly discouraged. When the plaintiff* 
pleader has finished his opening, he calls his witnesses ; that being done, he closes 
his case. It is then the defendant’s pleader’s turn to open his case, which he Will do 
In similar manner to that already indicated, pointing out clearly the state of facts 
-and if any law is involved the propositions of law on which he relies. He then ex¬ 
amines his witnesses, and thereafter addresses the court genersdly on the case, sub¬ 
mitting his arguments in the light of the evidence on both sides. Then the plaintiff’s 
pleader is entitled to general reply, in which he will review the evidence with referenoe 
to his opening and will endeavour to refute the defendant’s contentions. Then 
nothing remains but for the court to give judgment. 

It is eminently desirable that the courts should insist on the following of tWS 
procedure, and on the abandonment of the vicious practice tinder which the plefcdefi 
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begin forthwith with their evidence and do not make any opening at all. For, the 
result of this practice is that the trial proceeds and the witnesses are examined before 
the presiding judge has become fully aware of the nature of the case in support of 
which the witnesses’ examination is made ; whereas if the Code be followed, the 
judge knows exactly the case which is sought to be proved, and is thus placed at 
great advantage both in appreciating the evidence as it proceeds and in checking 
irrelevant or prolix examinations and cross examinations. 

The proposal in quest’on 33 will lead to perjury and manufacturing of evidence. 
It is opposed to the very theory of the Code. The mischief of recording evidence 
piecemeal will not be remedied by the proposal. Irrelevant evidence and un¬ 
necessary witnesses would be prevented by strictly following Order XVIII. 

I am opposed to the proposal. 

The practice existed in the Bombay Presidency in some courts but in the inspec¬ 
tion by Mr. Justice Heaton in 1907-08 when I assisted him, I raised the point and 
the practice was stopped. 

If all preliminary matters, as directed in High Court circular No. 34 (page 9), 
are disposed of, the hearing will be short and speedy, as is also remarked in the im¬ 
portant circular No. 144 (page 42). 

34. Order 16, rule 16, is carried out. High Court circulars rules 61, 62 and the 
form prescribed are found to be sufficient in practice. 

I refer freely to the manual as I assisted Mr. Justice Heaton in the preparation 
of it. 

35. The remedy I suggest for reducing the number of witnesses is to follow 
the Code of Civil Procedure, and further to impress on patties and pleaders that it is 
the quality of the evidence that counts and not the number of witnesses. One, 
which I have successfully tried always is, to make pleaders open the cases as required 
by Civil Procedure Code, and argue the cases, in the order prescribed by the Code, 
and further to utilise all the provisions of the Code to collect the materials as allowed 
by law, before the aotual trial begins. The High Court insists on this circular; No. 
144 is very important in this respect (vide manual, page 42). Piecemeal production 
of documents and recording oral evidence in compartments is a sure way to the 
multiplicity of witnesses. Insisting upon the production of the list of witnesses 
checks the number. If a fresh list is given the party should be asked to explain the 
cause of omission from the prior list. The party may be asked as to the points on 
which a witness is to be examined. The pleader should be asked to begin with his 
best witness first, than the next best and so on. ThiB also curtails the number of 
witnesses. If the powers of the court under section 30 of the Civil Procedure Code 
are fully utilised, the number of witnesses dwindles down. 

In this connection, the remarks of Mr. Justice Batchelor as to the importance 
of opening a case and its result deserve to be widely known, I quote them 
fully :—(Vide paragraph 17 of Mr. Justice Batchelor’s Report). 

The interpretation put on old sections 156 and 159 now Order 17, rule 1 and 
Order 16, rule 1 as also old section 181 now Order 18, rule 4 gives the litigants a right 
to ask the court to record the evidence of witnesses in attendance (vide printed 
judgments for 1890,page 333 and P. J. 1893 , page 419 Setalwad’s digest, page 147, 
148). 

Witnesses are kept in attendance without service of summonses and the pleader 
decides whether he should take more witnesses or not after seeing how he has fared 
with the witnesses examined by him. The words “ until all witnesses in attendance 
have been examined ” in Order 17 proviso have caused the difficulty. Addition of 
some such words as “ already named or if not named and entered in a list of wit¬ 
nesses filed in court, with the special leave of the court ” may to some extent check 
the number of «itnesses. This may serve as a check to concoction of oral evidence 
as case goes on. The absence of a rule as to the time when parties must disclose the 
names of their witnesses is responsible for a larger number of witnesses than the 
justice of the case requires. At present the judges are at the mercy of the parties. 
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A rule as to witnesses on the analogy of Order 7, rule 14(2) and rule 18 and Order 
13, rules 1, 2 in a proper form will I, believe, go a long way. 

Rule 35 at page 9 of the manual suggests a half hearted measure on the point 
A new rule under the Code will have to be made to change the language of the Code 
and get over the effect of the rulings of the High Court, I have referred to. 

36. Affidavits. 

Section 30 and Order XIX refer to affidavits. 

As noted in answer to question 24,1 suggest an amendment to the proviso of Order 
19, rule 1. 

I do not agree to the imposition of special costs. Viva voce examination in court 
has its own benefits and a party need not be taxed for wanting to have that proce¬ 
dure in particular cases. 

With this modification I am for the suggestion. 

In the Bombay Presidency affidavits are encouraged (vide manual page 44, rule 
148 (H)). 

38. Section 128 (2), clause (f) may be extended to the subordinate judges’ 
courts in the districts towns to start with, and extended to other courts after some 
trial and experience. 

Section 7 of the Deccan Agriculturists Relief Act conflicts with this procedure 
and form 4 in appendix B and the agriculturists may have to be excluded from tho 
application of Order 37. 

47. Commissions. 

The rules in the manual Nos. 43 to 54 (pages 12 to 18) if observed need lead to no 
avoidable delay. 

The method of interrogatories may be good in some cases but not in all. 

The matter is best left to the discretion of the presiding judge. 

48. Adjournments. 

Rules for the guidance of courts on this point are laid down in the manual (pages 
29, 30). Nos. 93 to 100 and 107 require a judge to note the reason of the adjourn¬ 
ments. 

No rules appear to have been framed by the Bombay High Court under sec¬ 
tion 31 of Bombay Pleaders’ Act 17 of 1920, clause 1 sub clause ( f ) about taxation of 
costs between party and party and there is no special rule as to costs in applications 
for adjournment. A practice has grown to allow costs to the opponent if he presses 
for costs of the day and the expenses of the witnesses for the day, in cash, irrespec¬ 
tive of the result of the case. This has satisfied parties. 

Order 17, rule 1 refers to the powers of the courts as to adjournments. Mr. 
Justioe Batchelor said in (1913) “ adjournments are now rarely granted as a 
matter of course.” This improvement has not been lost. 

49. Order 17, rule 1 refers to the hearing cf the case from day to day. In 
paragraph 19 of his report Mr. Justice Batchelor said;—It is a matter of con¬ 
gratulation that the old practice of hearing oral evidence in compartments has 
been almost wholly abandoned.” I see no reason to believe that the Judges have 
reverted to the old practice. 

I did appellate work since 1915 and I can say that the improvement is not lost. 

The observance of the rule No. 144 at page 42 of the manual as to the two stages 
of a contested case enables judges to hear the evidence easily from day to day than 
when that rule is not observed (tee also ciroular No. 34, page 9). 

50. This rule (rule 10 of chapter XX of civil manual) refers to a scrutiny of the 
causes of delay if any in the lower courts and measures to be taken to avoid delay 
in the procedure of that particular officer. 

Chapter XX of the manual makes the High Court and the district judges res¬ 
ponsible for “ expediting the course of litigation according to provisions of the 
Civil Procedure Code.” 



It was for this reason that the Bombay High Court sent High Court judges on 
tours of inspection. These tours are not barren of results. The reports of these 
tours show the marked and steady and continuous improvement in the Bombay 
Presidency. 

The Bombay High Court does not appear to have attempted to do the impos¬ 
sible in fixing a standard of efficiency as regards the amount of work done. These 
remarks may be read as part of paragraph 1. 

53, 54, 55. Execution. 

I agree. 

56. It may be noted that old section 257 A is not reproduced in the new Civil 
Procedure Code. Creditors will get bonds for the unpaid portions of their decrees' 
and there is very little chance of a judgment debtor getting relief. Records of court 
will get relief but ultimately litigation will not diminish in volume. The proposal 
is against the experience under the 1). A. R. Act, Section 72. By that section 
periods for bringing suits were enlarged to prevent creditors from capitalising 
interest at short periods and the change operated in a contrary direction. I have- 
serious doubt about the good results of proposal (a) . 

The same about (6) and (c). 

It has been ruled in Bombay that even if a decree be time barred the right under 
it is not barred, and that if a time barred darkhast is allowed to be executed,, 
the plea of limitation cannot be taken in subsequent darkhast; all this shows that 
there is an equity in favour of the judgment creditor and mere technical rules should 
not come in his way. In strict theory the proposal cannot be challenged, to allow 
creditor to execute the decree within the maximum period allowed to him. This 
will require a consideration of the proposal from the debtors’ standpoint. The rule 
of certifying payment within 90 days would then become an absurdity. A rule on 
the lines of section 71 of the D. A. R. Act would become necessary (ride article 174 
of the first schedule of the Limitation Act). Every time the creditor wanted to exe¬ 
cute the decree, a notice to the debtor would be necessary. It is patent fact that 
creditors are not over anxious to give receipts and credulous debtors even now 
suffer by the fraud of creditors. The proposals I do not think would mend matters,, 
so long as creditors are what they are and debtors are under their influence. 

58. I have no objection to the modes of payments suggested. Parties even 
now send money to court through post in satisfaction of a decree. 

59. Probably there is some misprint. I agree. I have no objection to modify 
the proviso if the equities between the parties at the date of the transfer are not 
affected by the transfer. 

60. The proviso to Order 21, rule, 17 is so often violated by creditors that the law 
has in Order 21, rule 21 drawn attention of court to their duty. It need not be 
deleted. I cannot see the object of the proposal. 

61. I am against the proposal, as the rule is a protective one. 

62. In most cases interim stay in money decrees is sought to postpone the evil 
day. It is not necessary. Great discretion may be given. 

63. I agree. 

64. If creditors can furnish, at the time of attachment, all the information 
necessary for a proclamation of sale then I am in favour of the proposal. Even 
then it will only be a tentative proclamation of sale as the provisions of Order 21 
will show. A copy of the proclamation may be given to the judgment debtor. It 
will increase costs of execution if costs of copy are allowed to creditors. If copies 
are made carelessly as they are likely to be, this would be an additional source- 
of trouble. 

Registration. 

76. All future partitions of immoveable property should be evidenced by 
registered documents. 

77. I do not favour the view of partnerships Btarted with a capital of one- 
hundred rupees or more being evidenced by a registered document. 
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I am in favour of registration of contractual partnerships with a capital of 
Rs. 500 and more. 

78. There is conflict between the doctrine of part performance and section 54 
of the Act IV of 1882 the Transfer of Property Act and section 7 of the Registra¬ 
tion Act. The equitable doctrine works equity as all equitable doctrines do. The 
Bombay rulings have adopted the equitable doctrine. (40 Bombay 498 ; 41 Bom¬ 
bay 438 ; 18 Bombay Law Reporter 455 ; 24 Bombay Law Reporter 242 ; 25 
Bombay Law Reporter 1027 ; 29 Bombay 590 ; 28 Bombay 472 ; 46 Bombay 
722 ; (Laxman versus Ravji). 19 Calcutta Weekly Notes 250 P. 0. (vide 
appendix I., 24 Madras 466). Section 10 A of the D. A. R. Act is an instance 
where the rigidity of law is relieved by Legislature' to work out equity. 

Razinama and Kabulyat under the Land Revenue Code and mutation of 
names give title. 

79. If the discharge of obligations created by registered documents is made 
valid only if there is registered document to evidence it the creditors will take 
advantage of it to the detriment of illiterate and’ignorant people. Even literate 
people will feel the trouble of registration to be wearysome. 

The question of stamp is only secondary. Registration offices are in the Taluka 
-towns only. The time and trouble' are to be considered. 

No new legislation would be required in the Bombay Presidency but, section 56 
of the Deccan Relief Act has to be brought in force by the appointment of village 
registrars. 

These officers have not been appointed for some years by the Bombay Govern¬ 
ment owing to financial reasons. 

This section which was considered beneficial to agriculturists is now allowed 
to be obsolete. 

It had its own use and abuse, but Government allowed financial considerations 
to prevail over the advantage to agriculturists. 

80. The proposition was admitted in the case of agriculturists whether literate 
■or not; see section 66 of the Deccan Agriculturists Relief Act. If it was given np 
in the case of agriculturists, would it pay to make such a rule ? The experience 
gained under the D. A. R. Act as to village registrars will prove very useful. The 
■correspondence and the Government Resolutions when the village registrars were 
abolished will be very useful. I believe the system was tried at least for 25 years 
before its abolition. 

Sections 57 to 63 of the D. A. R. Act and notifications and rules under these 
sections will prove of use. 

Bombay Government Gazette Part I y eara “| 

J L page 251,1903, page 1254 ; 1340. 

See definitions of signing and documents. 

In the absence of registration and signature, I have found even a clear thumb- 
impression useful. 

Persons dealing with illiterate persons may be encouraged to get clear 
thumb impressions, not mere blots of ink, as we often get in courts. 

The question of registration is bound up with finance. Unless there are conveni¬ 
ences in big villages for registration, the remedy may prove worse than the disease. 

81. The Transfer of Property Act and the personal laws of the people will be 
•disturbed to a great extent and in remedying one evil many more will crop up. 


Mr. T. R. KOTVVAL, Judge, Small Cause Court, Ahmedabad, examin¬ 
ed on 2nd September 1924. 

Chairman. — Q. You have been good enough to give us a very carefully thought 
out statement. I just want to take you on some of the larger matters. I see you 
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have quoted very excellent remarks from the inspection report of Mr. Justice 
Batchelor. Is that available in print anywhere ? 

A. Yes. It has been printed and circulated to all subordinate courts. 

Q. There are some excellent observations about the way in which the High 
Court will consider statistics. 

A. Yes. 

Q. As regards Probate and Land Acquisition matters you explain what has been 
happening in the Bombay Presidency. 

A. Yes. 

Q. Apparently there is plenty of power as regards the present laws. The 
Local Government can transfer some special work from the district judges. 

A. Yes. 

Q. You say for 7 years you did probate work and land acquisition work as 
an assistant judge. 

A. Yes. 

Q. Though as a matter of fact you were receiving pay as subordinate judge, you 
did that work for quite a long time. So far as Ahmedabad is concerned, there is 
a lot of land acquisition work. 

A. I was specially deputed for that work for 2 years. 

Q. What is happening to it now ? There is a great deal still there. 

A. I don’t know. But ordinarily it will be distributed among the assistant judges 
and joint judges. 

Q. Is that work very difficult or fairly easy when once you get into it ? 

A. I think it is not difficult. The Bar is a very' efficient Bar and will help us 
a great deal. 

Dr. DtSouia. — Q. Do you consider that an ordinary district judge or subordi¬ 
nate judge when first he is to try land acquisition cases of a complicated nature like 
those you have in Ahmedabad, feels the want of some previous training especially in 
appreciating the evidence of expert witnesses like the government surveyor T 

A. For myself, I found no difficulty. 

Q. You think an assistant judge or subordinate judge without any training can 
tackle that work T 

A. Yes. Because the man who is taken up is a picked man. He is supposed to 
have that experience. 

Q. He will have no experience unless he has tried those cases previously. 

A. The general standing of the man is quito enough. 

Q. After all valuing lands is an expert business. You have men like the govern¬ 
ment surveyor on the one hand and men who profess to be equal experts on the 
other hand. Don’t you find it difficult without any previous training to deal 
with the conflicting evidence of those experts ? 

A. With the two experts on two sides, I can myself judge. 

Chairman. — Q. I see you have in this presidency some village munsifs operating 
under the Deccan Agriculturist Relief Act. 

A. Yes. 

Q. They have got powers, I think up to Rs. 10. 

A. Yes. 

Q. You think they might be raised to Rs. 20. 

A. Yes. 

Q. You have no complaints against them. 

A. Yes. 
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Q. In this province, what sort of person is appointed a village munsif ? 

A. He is generally chosen from a village or a taluka—a man who can read 
and write, generally an influential man in the taluka and selected on the recom¬ 
mendation of the subordinate judge or the mamlatdar. Both the judicial and 
revenue officers are consulted before his appointment is made. 

Q. Is there a village munsif for each village or a group of villages ? 

A. Not for each village but for a group of villages. 

Q. Does it extend over the whole of the Deccan area or is it merely sporadic T 

A. It is confined only t-o the 4 districts to which the original Act was extended. 

Q. Over those 4 districts, it is universal. 

A. YeB. 

Q. Who executes the decree of the village munsif ? How is it enforced ? 

A. As far as I remember they are sent to the subordinate judge. 

Q. As far as I remember I think they are executed by village munsifs. 

A. In some cases we have received decrees of village munsifs for execution. 

Chairman. —Then, you don’t think that the schedule to the Provincial Small 
Cause Courts Act can be cut down. 

A. No. 

Q. You think that summary procedure can be applied in some cases in the 
small oause court. 

A. Yes. 

Q. I see you are against restricting any rights of appeal. 

A. Yes. 

Q. Did you examine the figures as regards second appeals in this Presidency ? 

A. No. I have only given my personal experience. 

Q. You give an experience of one case where some point waB decided by an assist¬ 
ant judge in a land acquisition matter. There was an appeal to the district court 
and to the High Court and the distript judge held that it waB wrong and the High 
Court held that it was correct. 

A. Yes. 

Q. You don’t object to the decretal amount being required to be deposited 
before a revision petition under the Small Oause Courts Act is presented. 

A. No. 

Q. Then, you say that the extension of section 73 of the Presidency Small Oause 
Courts Aot might be a good idea. 

A. Yes. 

Q. What la the substance of it ? 

A. When parties come to compromise the court fee is refunded. 

Q. That is a provision that applies to suits under the Presidency Small Cause 
Courts Act. 

A. Yes. 

Q. Now, the Presidency Small Cause Courts have a separate schedule of costs. 

A. Yes. 

Q. The settle of fees in those courts is higher than under the Court Fees Act. 

A. Yes. 

Q. When the time of the court is not occupied in hearing the whole case, is the 
oourt fee refunded in full or in part ? 

A . Only a half. 
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Q. When an actual trial is not required to be held or at any rate when the defen¬ 
dant comes in and confesses judgment, you think that the principle of refunding 
half the court fees might be applied in the Provincial Small Cause Courts. 

A. Yes. 

Q. That would tend people not to put hopeless defences. 

A. I hold that opinion. 

Dr. De Souza. — Q. Would you apply the principle to ex parte proceedings also? 

A. There of course ray principle would not apply. The party does not come 
and consent. In an ex parte decree the party may afterwards come and fight out 
the application for execution. 

Mr. Oapte. — Q. Would you prefer a separate scale of court fees for suits filed on 
summary procedure lines if the summary procedure is applied to districts like 
Ahmedabad ? 

A. I think that will also facilitate matters on the analogy of Section 73. 
People would at once come in and confess when they see the advantage. 

Q. Ahmedabad is a commercial city and there is a lot of commercial litigation 
and if summary procedure is applied in cases on negotiable instruments, it will 
facilitate litigation ? 

A. It will, I think. 

Chairman. — Q. Then you say that in the small cause courts more use may 
be made of affidavits. Do you think that will save time ? 

.4. I have given it a practical trial and I have seen that it saves time. 

Q. But you will do that by consent of the parties ? 

A. Yes, because the law does not allow me to do otherwise. If the plain¬ 
tiff files an affidavit of his witness I make him send a copy to the defendant 
so that he may also be able to know what is the real point. Everything is done 
by mutual consent. 

Q. Do you mean to say that it will also help the court in examination-in-chief I 

A. Yes. 

Q. In what class of cases do you do that ? 

A. In railway suits, suits on promissory notes and so on. Sometimes they do 
not follow this procedure and they insist on personal examination. When they 
do so, I do not press them. 

Q. As regards the bad work of process-servers, you think the real remedy is 
vigilant and constant supervision by the nazir and the judge, while the nazir iB 
unfortunately a busy man and cannot supervise the peons in a proper way. 

A. But that difficulty can be solved by giving the nazir a deputy nazir. There 
must be supervision. 

Q. A senior bailiff will have to be made to supervise the peons and it would 
involve a good deal of attention on the part of the judge. 

A. Yes. 

Q. In this presidency I understand there is no central nazir. 

A. No. 

Dr. DtSoum. — Q. You are a small cause court judge and you have got a separate 
nazir ? 

A. Yes. 

Q. All peons are under tho control of the nazir. 

A. They are under the registrar. 

Q. The first class subordinate judge has got his own nazir and a separate set of 
peons serving under him and the district judge has also got his own nazir and a 
separate set of peons. 

A. Yes, but the district judge can order anybody to serve his processes. 
My impression is that if he has got an insufficient number of peons, he can send any¬ 
body he wants. 
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Q. Who serves his processes outside the limits of the oridinary jurisdiction f 
The first olass subordinate judge has ordinary jurisdiction an4 special jurisdiction; 
who serves his processes in his special jurisdiction ? Supposing he has to serve a 
process outside his ordinary jurisdiction, will he send his process to the subor¬ 
dinate judge of that place ? 

A. As I have not served as a first class subordinate judge, I cannot say anything. 

Chairman. — Q. I see you say that as regards service, postal agency may be 
utilized, i.e., more use may be made of the post office ? 

A. Yes. 

Q. Wien the summons has to be served on the defendant for the first time, 
you serve it by registered post and then you wait and see whether the 
defondant replies or not or whether he comes in or not and if you are not 
successful, what do you do ? 

A. Then the party applies for service through the bailiff. 

Q. But do you consider that service can be effected satisfactorily through poet 
office ? 

A. Yes. 

Q. Then you say that there is delay when a summons has to be served out 
of British India. Will you just explain to the Committee, what you mean by 
that } 

A. Rule 25, Order 5, says that where the defendant resides out of British India 
and has no agent in British India empowered to accept service, the summons may 
be served on him by post, but Rule 26 says that where there is a political agent or a 
British Indian Court then the summons must be Bent through the political agent, 
butin practice what the pleaders do is this. If there is a political agent, they general - 
ly do not avail themselves of the postal agency. WTiat I submit is that the postal 
agency should also be utilized. 

Q. Then you suggest that Order 5, Rule 21, might be amended ? In what way 
should it be amended ? 

A. My point is this. Instead of one court sending the summons by post to 
another court, the party may send it by post to the defendant himself through the 
oourt. 

Dr. DeSouza. — Q. Can you tell this Committee if the High Court in this presi¬ 
dency permits the use of the post office ? Is it only confined to the headquarters 
of the district judges ? 

A. Now we have extended it to a number of taluqas. The number of districts 
has been extended. Formerly they were only Poona and Ahmedabad but now the 
number is extended. 

Q. But it is not extended to the mofussil courts ? 

A. No. 

Q. You know that you have to submit a report to the High Court of any case 
in which an ex parte decree is sought to be set aside when service is effected by'post T 
Do you have many cases in which such applications are made to you ? 

A. They are made sometimes, but they are not many. 

Q. How many ? 

A. During my time of 21 years I had one dozen applications. 

Q. Did you find there that the acknowledgment of service was false ? 

A • If there is a tricky man he makes his wife or son sign and afterwards says 
that it is not his signature. I had a case before me in which a pleader accepted 
the notice but he was not the pleader who conducted the suit. When the case came 
up before me the pleader who was conducting the case denied service and by chance 
the pleader who had accepted the case came in and I inquired from him and be 
•aid that his olerk signed for him and accepted service. 
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Q. Now as regards the cases where the parties apply for adjournment. In 
them the practice at present is to find out the witnesses who have turned up and 
•what their daily expenses come to and to order the payment of that sum to the 
other party—sometimes of course this payment is made in cash. You say there is 
no proper rule to ascertain a day’s costs. Would you like to see some proper rules 
made on that point t 

A. Yes. 

Q. How would you calculate the sum to be paid to the pleader. You see a 
pleader is paid once for the whole case and there is no reason why his time should 
be wasted when the case is adjourned unless he is paid some extra fee. What would 
be reasonable to allow to a plaintiff’s pleader where the defendant applies for an 
adjournment unnecessarily ? 

A. That would depend upon the nature of the case. 

Q. Don’t you see that the pleader’s time is wasted for nothing and do you not 
think that a definite sum should be fixed for him in such cases—say for instance 
Rs. 20 to Rs. 30? 

A. I think that the sum should be the maximum earning of a particular day. 

Q. Have you considered that a man, who only gets an adjournment as a 
matter of grace, ought to pay for it, not putting the plaintiff or the other party 
to any expense over it ? Do you think that it would be satisfactory if the court were 
allowed to include twenty or thirty rupees for the pleader’s fee ? 

A. That would be enough. 

Q. Do you think that twenty or thirty rupees would be enough or would you 
make it lower ? 

A. I would not lower it. 

yf. Twenty or thirty rupees may be his fee for the whole case. 

A. That is why I said that it should depend upon the nature of the case. 

Mr. Justice Stuart. — Q. Would there be any practical difficulty in working it out? 
You have a case, perhapB, for five hundred rupees and you are losing a day. Give 
the pleader ten rupees and if it is a bigger case, pay him sixteen or twenty 
rupees. I would rather leave the matter entirely to the discretion of the court. I 
deprecate making rules on every conceivable subject. 

No reply. 

Chairman. — Q. Supposing you get a small case and the pleader’s fee for the 
whole case is only thirty rupees. Nevertheless he goes into the court and the case 
owing to the negligence of the other party, has to be adjourned for another 
month. There is necessarily nothing wrong in giving him thirty rupees. There 
is no need to make it small to give people an opportunity to think that at the worst 
they have to pay a few rupees to be entitled to an adjournment. 

A. No. 

Mr. Justice Stuart. — Q. Through the negligence of the other party the pleader 
might have lost a day. He might have been able to take up some other work 
that day ; should not the fee allow for that ? 

A. Yes. At present the pleaders do like this. If they are likely to be 
engaged otherwise, they obtain the consent of the other party for an adjournment 
in advance. 

Chairman. — Q. In Madras they have fixed a maximum of ten rupees in the 
subordinate judge’s court and the district judge’s court. That seems to me to 
be much too small ? 

A. Yes. 

Q. As regards execution, do you favour the proposal for abolishing article 182 
of the Limitation Act, about steps in aid of execution, allowing the creditor to exe¬ 
cute his decree at any time he likes within twleve years ? 

A. If you allow the creditor to execute the decree without any limitation within 
twelve years, the judgment-debtor should be able to come to the court at any 
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■time to oertify payment. If he is not to be allowed to do it, the judgment- 
•debtor will lose that payment. 

Q. But under the present law you may get a new period for limitation without 
any notice to the debtor at all ? 

A. That would be detrimental to the debtor. 

Q. I do not quite follow. Supposing a man has got three years in which to exe¬ 
cute, and then he gets another three years. In what way is the debtor any better 
off as regards certification than he would be if the steps in aid of execution were 
-abolished altogether ? How much does it help the debtor for the judgment- 
oreditor to oome in every three years ? 

A. In that particular application the creditor has to say what is the previous 
satisfaction and what is still due. If he goes at the end of 12 years, even when his 
decree is satisfied, the debtor knows then only that the creditor wants to execute 
the decree. 

Mr. Justice Stuart.- — Q. I do not see any difference. 

A. According to my notion that will put the debtor in a wrong box. 

Q. He is in the wrong box already. Take a very common case. A decree-holder 
"is paid fifty rupees in grain. Within three years he puts an application for execu¬ 
tion and states “ satisfaction nil." The judgment-debtor goes into the court and 
:says “ I paid fifty rupees in grain.” The court says, “ Have you certified it.” 
He says “No.” He is given no credit. 

A. I will put my experience before you. Just when the creditor is alive, he 
would npt like to take advantage of the debtor. But if he dies, his heir Bays, sup¬ 
pressing the accounts, “ I do not see any payment.” If the original man is living 
and if we examine him, we sometimes make him admit the payment. 

Chairman.-—Q. Your idea is that when people make applications for execution 
merely for purposes of keeping the decree alive, they have to state in their applica¬ 
tion the present position of the debt. 

A. Yes. 

Q. Sometimes in that way you may get a certain amount of information which 
might prevent the judgment-creditor or his heirs afterwards claiming more. Sup¬ 
posing there was an admission of a payment which had not been certified, what would 
be the position in law ? 

A. That payment would be binding on the party making the admission. 

Mr. Justice Stuart. — Q. How is a judgment-debtor even now to know of the 
.application f 

A. The court is bound to look into the previous records. 

Q. When a man is really out to be dishonest in a matter like that, within 3 
years he may put in an application in which he may state anything he likes. Notice 
! is not served. That is a step-in-aid. Within another 3 years he does it again. 
Then again notice is not served. He keeps the matter alive. What I cannot under¬ 
stand is why so many people take the objection that the judgment-debtor must be 
kept informed of the existence of the decree against him, when it is perfectly easy, 
j&s the law now stands, for a dishonest decree-holder to keep the d’jeree alive for 
12 years, without giving him notice. 

Dr. DeSouza .—-Your point of view is that there should be no step-in-aid ub- 
.less effective service is made on the judgment-debtor. 

A. I will go to that extent. 

Mr. Justice Stuart. — Q. Then, you will be giving too much advantage to the 
'dishonest judgment-debtor who can kill the decree by evading service. Personally 
1 think the best thing is to dispense with most of these notices. 

A. In our Presidency there is this incongruity. The agriculturist can prove a, 
payment at any time whether certified or not. This is not done in other provinces 
VOL. in. Q 
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Q. It is negligible. 

A. Yes, it is very rare. 

Q. Do the peons return registered letters saying that the defendant could not 
be found T 

A, Generally the report is “ Refused.” 

Q. Do you think that, such a report is made with the connivance of the party 
concerned t 

A. In majority of cases it is true. 

Q. Did you have any complaint against the honesty of the postal peons t 

A. No. 

Mr. Oupte. — Q. In Bombay is service by post allowed ? 

.4. Yes. 

Chairman. — Q. Nowhere else ? 

A. In Bombay and the district towns. 

Q. You quote Mr. Justice Batchelor’s view on the framing of issues that when 
you are framing issues in terms of the section it is better to follow the exact worda 
of the section T 

A. Yes. 

Q. Then you always insist upon the proper opening of the case T 

A. Yes. 

Q. You find it works well and you feel no difficulty I 

A. Yes. 

Q. You are against the idea of examining both the parties at the beginning of the 
hearing 1 

A. Yes. 

Q. You are rather in favour of taking power to require the people to put in a list- 
of witnesses at the beginning and then calling more witnesses only upon making 
some proper explanation, putting it in the power of the judge to refuse to allow any 
dumber of witnesses. 

A. Yes. 

Q. At present as a matter of fact a list of witnesses is filed with the object of 
summoning witnesses. 

A. In Ahmedabad they try to put no list at all. 

Q. Is there anything to require them to put in a list of witnesses ? 

A. No, there is nothing in the law. 

Q. In fact do they put in a list of witnesses f 

A. When the judge insists upon their doing so. 

Q. Then you say something as to how a case ought to be conducted. You say 
that the plaintiff must open his case first and begin his evidence and then close the 
case and similarly the defendant should then open his case, call his witnesses and 
then close the case. Some people say that the Code means that you always have 
got a right to go on calling your witnesses. The interpretation they put is on 
the old sections 156 and 159, now Order 17, Rule (1) and Order 16, Rule (1) which 
give the litigant a right to ask the court to recall the witnesses. Clearly you cannot 
exclude any witness because he is not on the list as there is nothing to authorize you 
to exclude any witness ; but I take that if a witness has beensummoned and does 
not attend and you hear the plaintiff’s other witnesses and then adjourn the case 
for the examination of this witness you hear any other witness who may turn 
up at the next date of hearing which is really fixed for the examination of the wit¬ 
ness who was absent on the last occasion. 

A. That we do. 
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Chairman. — Q. Do you think it would be possible to do anything to discourage 
benami transactions ? 

A. I have not touched that point in my notes. 

Q. Have you any idea on that question which you would like to express t 

A. As far as my experience goes I don’t think in this province benami transac¬ 
tions have largely delayed matters or caused unnecessary trouble. They are very 
raoe. They do’nt amount to a nuisance. 

Q. You don’t think benami has become an inveterate habit in this province as 
in some other parts of India. 

A. No. 

Dr. DeSouza.—Q. You have been invested with jurisdiction, in the small cause 
court, up to Rs. 1,000. 

A. Yes. 

Q. How long since ? 

A. From March 1921. 

Q. How long is it since subordinate judges were invested with jurisdiction of Rs, 

1 . 000 ? 

A. It is a recent policy of 4 or 6 years. 

Q. Will you kindly say what is the nature of the suits between Rs. 600 and 1,000 
that come up for decision before you as a small cause court judge ? 

A. They were wagering contracts. The nature of the suits between 500 and 
1,000 is the same as that between 1 and 600. 

Q. Generally of a more contested nature. 

A. Yes. They take more time. 

Q. What proportion of the suits will be between 500 and 1,000 in a year ? 

A. It is 300 a year. 

Q. Out of a total institution of ? 

A. 4,000 a year. 

Q. Have you found after the conferment of this jurisdiction of Rs. 1,000 there 
have been a large number or a considerable increase in the number oi applications 
for revision under section 25 ? 

A. I worked it out when the Chief Justice came to our court. The revision 
application between 600 and 1,000 was one in 100 and between 1 to 500, one in 
400. 

Q. So, with regard to suits between 500 and 1,000 the revisional applicationt 
would be 4 times as many as applications between 1 and 500. 

A. Yes. 

Q. What has been the result of those applications ? 

A. More than half were dismissed. I am speaking of the statistics which I 
worked out when the Chief Justice came there. 

Q. Was there any complaint from the Bar or the public ? 

A. This formed the subject matter of an address to the Chief Justice. The 
address is on the records of the High Court. The pleaders thought that there 
was a public grievance since they lost the right of appeal. But Their Lordships 
on looking into the figures did not think that anybody had a grievance. 

Mr. Justice Stuart. — Q. When this public address was presented, how many of 
the memorialists were litigants ? 

A. They were all lawyers. 

Q. Was any address presented by people who were not lawyers ? 

A. Not to my knowledge. 

q2 
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Q. Was any representation made to any one else exeept to the High Court t 

A. Not to my knowledge. 

Q. You said you have got a good number of what you call “ Satta ” cases that is* 
cases in which the loser pleads that the contract is a wagering contract and the 
matter is very keenly fought out. 

A. Yes. 

Q. That covers a point on which there are a large number of conflicting decisions 

A. Yes. 

<?. Such suits raise very difficult points of law. 

A. Yes. 

Q. Nevertheless you say there was only one revision out of 100 and that has 
always been not successful. You can hardly have anything which raises more 
controversy than the question of wagering contracts, and yet there are not many 
revision applications. 

A. Yes. 


Chamber of Commerce, Bombay. 

Written Statement of its Committee „ 

1. The period reasonably required for the disposal of certain classes of civil 
proceedings is in :— 

(a) The High Court: original suits— 

(1) commercial.3—4 months. 

(2) summary suits ...... 4 weeks. 

(3) short causes.1—2 months. 

(4) other suits ....... 12 „ 

First appeals ....... 4 „ 

(b) The Court of Small Causes— 

(1) any suit. ..2 months. 

(2) execution proceedings ..... 2 weeks. 

2. The reasonable limit for the disposal of the above proceedings is exceeded 
at present in many cases, the main causes of the delay being— 

(1) the understaffing of the prothonotary’s office; 

(2) the insufficiency of judges; 

(3) the indefinite adjournment of causes. 

In connection with (2) the Committee suggest that if no increase in the number 
of judges can be contemplated, the work might be more economically distributed 
among them on the lines indicated in their answer to question 3 (below). 

The Committee desire also to emphasise the fact that undue advantage appears 
to be taken of the existing rules regarding the adjournment of cases and to suggest 
that in regard to suits which have been on the file for more than twelvo months a. 
rule should be made, and enforced, to the effect that no consent precipe should be 
filed without the consent of a Chamber .1 udge. 

3. As already stated in their answer to question 2, the Committee consider that 
the period during which civil proceedings are now pending can be considerably short¬ 
ened by a redistribution of the work of the judges and in that connection they 
also desire to suggest the desirability of the judges Bitting for longer hours. In 
particular the Committee consider that all Chamber work might be done by one 
judge who should also hear short cause e'Tts. Similarly the Committee suggest 
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that one judge, not the Chamber judge, should hear commercial suits so long as 
there were any to hear, commercial suits to have preference; in this connection 
they also suggest that the present rules regarding the hearing of such suits should 
be amended to enable the defendant to claim a transfer of the suit to the 
commercial list if he is so advised. 

8. The practice of postponing causes on account of counsel being engaged ' 
elsewhere is very prevalent in Bombay and the Committee consider that the 
practice is to be deprecated and should, if possible, be stopped. 

15. The Committee are definitely and emphatically opposed to the extension 
of the jurisdiction of the Presidency Small Cause Courts for the reasons set 
forth in the attached copy of their letter, No. 817-110, dated 11th April 1924, 
to the Bombay Government in the same connection. 

18 & 19(a). The Committee do not consider it desirable in any circumstances to 
curtail the right of appeal in this country. 

23. The Committee do not consider that the right of application in revision to- 
the High Court is abused and they understand that considerable difficulty is experi¬ 
enced in obtaining a revision from the Small Cause Court to the High Court. 

24. As regards original suits in the High Court, the Committee suggest the 
following changes in the present procedure— 

First, that as regards summary suits (a) the present limit of 6 months be abolish¬ 
ed and that parties be allowed to file such suits at any time within the ordinary 
period of limitation ; (b) interest be allowed between the date of the accrual of 
the cause of action and the date of the decree where interest would otherwise be 
allowed, as the Committee understand that the fact that interest is not now so 
allowed frequently causes parties to file a short cause instead of a summary suit t 
(c) in summary suits on bills of exchange, accounts, etc., the preparation of a plaint 
be rendered unnecessary and the filing of a summons with the particulars contained 
in a specially endorsed writ as in England be sufficient. 

Secondly, that a defendant may, if so advised, apply for a transfer of a suit 
filed on the Original Side to the commercial list. 

Thirdly, that the practice of having to give a defendant, whom it is sought to 
arrest, notice of the intended arrest be abolished. 

If the reference to “ small cause suits ” refers to the Small Cause Court the only 
suggestion the Committee wish to make is that if a suit is not reached for want of 
time it keeps its place and be heard the following day or the day after and not on 
a first available day, to be fixed possibly six weeks or three months later. 

29. The Committee consider that the suggestion should be adopted. 

35. The Committee consider that a great deal of unnecessary evidenoe is 
admitted in the courts of this presidency and they would suggest that the party 
on whose behalf such witnesses are called should be mulcted in costs. 

30. The Committee do not agree with the suggestion that in the cases in question 
affidavits should be the primary mode of proof and they are opposed to the 
use of affidavits to any greater extent than prevails at present, especially in 
India. 

37. The Committee do not consider the suggestion that courts should have 
discretion to fix a time limit for the examination and cross-examination ot 
witnesses to be a practicable one. 

42. The Committee consider that undue advantage is undoubtedly taken of the 
practice of granting ex parte injunctions and orders and they think that there 
is great danger in allowing ex parte injunctions in the case of associations and 
similar bodies, in which connection they have in mind a case in which the clear¬ 
ing of the East India Cotton Association was completely’ suspended for several 
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days through the granting of such an injunction. They suggest as a possible check 
the provision of adequate security. 

43. The Committee do not consider that the judgments of the courts are 
unduly long but they do complain of the delay which is invariably experienced in 
obtaining copies of the judgments. 

46. The Committee have dealt with this question in their answer to question 3. 

48. The Committee do not consider the insistance on written applications 
supported by affidavits for adjournments to be essential, provided that in the 
event of an application for adjournment being made without good cause the whole 
or a substantial proportion of the costs is allowed. 

51. The Committee consider that the subordinate courts should adopt the same 
procedure, as the High Court, for commercial suits. 

52. The Committee suggest that notice may be dispensed with in all cases 
where arrest is sought of a debtor. Further the mode of transfer of decrees from 
court to court should be simplified. 

68. The Committee agree with the suggestion that the power of co-ordinate or 
inferior courts to grant injunctions to stay execution of other courts’ money decrees 
should be curtailed. 

69. One reason for the delay which undoubtedly exists is that schedules are 
not filed sufficiently quickly and the Committee consider that the golden rule should 
be that an insolvent should file his schedule quickly and obtain his discharge 
slowly. 

70. The Committee consider that it is practically impossible to obtain an order 
for attachment before judgment under the present practice. They suggest that 
either the Scottish practice should be adopted under which they understand a 
plaintiff is entitled to attachment before judgment as of right or that at least the 
words in Order 38, Rule 5 of the Civil Procedure Code “ with intent to obstruct or 
delay the execution of any decree that may be passed against him ” be omitted. 

75. In the first case the Committee are emphatically of opinion that provision 
should be made by legislation for the registration of partnerships and that in the 
case of death the legal representative should be required to register witbin a 
month. 

Secondly, the Committee consider that everyone should be compelled to take 
out letters of administration or probate. 

Thirdly, the Committee consider that in view of the extent to which minors 
indulge in trading, provision should be made for the legal recognition of their liabi¬ 
lities in such cases. 

Fourthly, the Committee suggest the passing of an order in the nature of a decree 
without notice to the defendant immediately on the presentation of a dishonoured 
hundi which has been protested for non-payment. 

77. The Committee are very strongly of opinion that all partnerships should 
be registered without regard to the capital involved. 

81. The Committee are of opinion that the benami system should be abolished. 

82. The Committee do not consider that frivolous suits can be put down by 
enhancing the rate of court fees in suitable cases and they maintain that the only 
satisfactory remedy is a speedy trial. 

83. The Committee consider that it is necessary to insist upon the attestation of 
mortgage documents and they are of opinion that the same provision should 
apply in the case of sale deeds and leases as well. 

85. The Committee have no objection to the reference of technical cases to 
fully qualified referees. . 
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Litter from the Chairman of the Chamber of Commerce, Bombay, So, 817/110 of 
1924, dated 11th April 1924, to the Secretary to the Government of Bombay , 
Home Department, Bombay Castle. 

I am directed to acknowledge the receipt of your letter No. 3589-B, dated the 
14th of February 1924, in which you request my Committee’s views on the provisions 
of a draft bill further to amend the Small Cause Court Act, 1882, in its applica¬ 
tion to the Presidency of Bombay, and in reply to state hereunder my Committee’s 
comments on the bill. 

2. The object of the amending bill, as set forth in the statement of objects and 
reasons appended to the copy of the bill which accompanied your letter, is to extend 
the jurisdiction of the Presidency Small Cause Courts, in money suits, from Rs. 2,000 
the present limit, to Rs. 5,000 and to empower them to take cognizance of some 
classes of cases which it is thought can properly be disposed of in these courts, but 
which now have to be instituted in the High Court. The reasons for the proposed 
extension of the jurisdiction of the Small Cause Courts are, firstly, to relieve the 
High Court of the necessity of trying suits which should properly be cognizable by 
a Small Cause Court and, secondly, to afford litigants a Cheaper and speedier 
mode of redress. 

3. Before proceeding to discuss the circumstances in which my Committee 
find it necessary to record their opposition to the Government’s proposals in the fore* 
going connection, I am to say that they consider it desirable for me to review briefly 
the previous history of the question whether it is desirable to provide additional 
facilities for the disposal of suits not at present within the jurisdiction of the Small 
Cause Court. The last occasion on which the question in its present form was closely 
examined by the Chamber was in 1916 when its opinion was invited by the Bombay 
Government as to whether there should be a city court for the town and island of 
Bombay with jurisdiction to receive, try and dispose of all suits and other pro¬ 
ceedings of a similar nature not exceeding Rs. 5,000 in value, in addition to the 
High Court and the Small Cause Court, or whether the jurisdiction of the latter should 
be raised to a higher limit of value and its scope generally extended. The Cbambet 
was at the same time invited to put forward any other suggestions which in ita 
opinion would make for the avoidance of high costs in comparatively small suits 
and proceedings. 

4. In the course of their lengthy reply the Committee of the Chamber stated 
that they were not in favour of the establishment of a City Court or of the extension 
of the jurisdiction of the Small Cause Court but they recommended the effective 
formation within the High Court of a special Commercial Court to deal with mer¬ 
cantile cases and the appointment of a special judge to preside over the Court. The 
Committee added that they understood that the rules of the Bombay High Court 
contained special provisions relating to the hearing of commercial suits but that no 
special Commercial Court had been constituted and while they were willing to con¬ 
cede the possibility that the number of commercial causes might not be sufficient in 
ordinary times to keep one judge continuously employed they considered that 
their point would be met if the judge were specially appointed to sit as a commercial 
judge and take up such causes in priority to other work. The Committee then 
detailed the procedure adopted by the Commercial Court in England and that fol¬ 
lowed by the Bombay High Court in hearing commercial suits and endeavoured to 
point out how in their opinion the rules of the Bombay High Court might be amend¬ 
ed to achieve the object in view. As no action followed this reference it may b© 
assumed that the Committee’s objections to the original proposals received some 
measure of support in other quarters. Unfortunately however, their alternative 
proposals did not receive the same consideration and my Committee now under¬ 
stand that the rules of the Bombay High Court to which the Committee of 1916 
referred have neither been revised nor has full use been made of the existing machin¬ 
ery. 
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5. Turning to the bill under reference I am to state that my Committee consider 
that the question of extending the pecuniary jurisdiction of the Small Cause Court 
to Rs. 5,000 in which connection they observe that severe penalties in the way 
of costs are to be imposed on plaintiffs who shall file in the High Courts suits which 
are ultimately declared to be cognizable by the Small Cause Court, should be exam¬ 
ined from two aspects : - 

(1) whether it will provide litigants with a more speedy and cheaper mode of 

redress, and, if so, 

(2) whether such advantages will in any way be outweighed by other con¬ 

siderations, e.g., in the shape of a possibly less qualified tribunal, legal 
assistance of a possibly less efficient character, or methods of procedure 
which are not necessarily conducive to the fairest and most satisfactory 
hearing of cases in which important questions of principle are involved. 

6. As my Committee’s objections to the proposed measure relate mainly to the 
second point, I am here to state that they are strongly of opinion that neither the 
qualifications nor the experience of Presidency Small Cause Court judges are such 
as to justify the extension of their jurisdiction in the case of commercial suits in 
the manner proposed and in this connection to observe that the limits of pecuniary 
jurisdiction in the case of Country Courts in England, on the model of which tho 
■constitution of the present Presidency Small Cause Courtis based, is £100, or 
Rs. 1,500. My Committee desire to lay particular emphasis upon this aspect of tho 
question for very important and intricate legal issues are often involved in the 
trial of commercial suits of even a small pecuniary value. 

7. Until the scale of costs under the new arrangements has been published it 
is impossible to say what the status of legal practitioners appearing in the court 
within its extended jurisdiction will be, but although it may be anticipated that 
commercial cases of considerable importance will frequently be triable by the court 
it is unlikely that the maximum fee recoverable will exceed Rs. 100 in which case 
it will obviously be impossible for solicitors and counsel to appear unless clients 
are willing to bear the excess, the alternative being to rely on a pleader, without 
the advice of a solicitor; This is in the opinion of my Committee a factor of con¬ 
siderable importance. They are convinced that, in an important case, it will be 
impossible to proceed without the help of both a solicitor and a capable advocate. 
If therefore these have to be paid for without the possibility of recovering the cost 
from the unsuccessful adversary, it will ga far to offset any saving which may be 
.effected in suits of a simple nature in which it may be considered jmssible to instruct 
a pleader only. Even this saving is illusory for a Rs. 5,000 suit in the Small Cause 
Court will, because of the heavy court fee demanded in the Small Cause Court, cost 
just as much as a short cause suit of the same value in the High Court. This again 
is an argument in favour of speeding up the procedure of the High Court rather 
than increasing the jurisdiction of the Small Cause Court. Bv so doing, the com¬ 
mercial community would obtain a higher class of judgment than would be obtain¬ 
able in the Small Cause Court, at no greater cost. 

8. I have already sufficiently indicated my Committee’s objections to the pro¬ 
posed measure on general grounds and they do not therefore think it necessary to 
discuss its details except to state that they arc informed that no law reports are 
maintained in the Small Cause Court and consequently no records of precedents, 
etc., are kept, and this in their opinion is an additional consideration to be borne 
in mind when the proposals are examined from the point of view of speed and cheap¬ 
ness. 

9. I have endeavoured to show in the foregoing paragraphs that in the opinion 
of my Committee the extension of the jurisdiction of the Small Causes Court will 
not necessarily provide litigants with a more speedy or cheaper mode of redress 
and further that certain very important considerations are likelv to outweigh any 
advantages which might be gained in that direction. At the same time they con- 
aidcr that both the objects in question can be secured in a more direct and satis- 
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factory manner, namely, by the provision of additional judges in the High Court 
and the maintenance of an adequate staff, the work of such judges to be confined as 
far as possible to the hearing of commercial suits in accordance with the procedure 
recommended by the Chamber in 1916, and they are unanimous in their view that 
the best interests of the commercial community will not be served by the adop¬ 
tion of any other course. 


Mews C. N. CAROE and V. A. GRANTHAM, Representatives of 
the Bombay Chamber of Commerce, called and examined on 
Wednesday, the 3rd September 1924. 

Chairman. — Q. We are much obliged for your statement. It would not be 
necessary for me to take you over the whole of it again. I would like to go through 
one or two special points. I see you say that the commercial suits in the High. 
Court should be reachod in three or four months. That would be satisfactory. 
Would it be ? 

Mr. Grantham. — A. That will be perfectly satisfactory. 

Q. Then for the first appeals you suggest four months. That you think would 
give you ample time to prepare the paper book under the present rule ? 

A. It depends upon the size of the paper book. 

Q. I understand in printing paper books of first appeals, the arrangement of 
which is entirely with the solicitors, the rule that they follow I take it, so far as 
order of the documents is concerned, is much the same as the rules laid down by 
the Privy Council for the Privy Council appeals. That is to say, you do not put,, 
for instance, the copies of the correspondence in the order of the exhibits marked, 
instead of the order of the dates ? 

A. We print the correspondence according to the exhibits. 

Q. Would it not be better if all paper books are more conveniently arranged 
and correspondence put in order of dates ? 

.4. It would simplify matters also for this reason, that the paper book has to be 
sent to the Privy Council. 

Q. In Calcutta we have a system under which the paper books in cases which 
can prima facie go to the Privy Council have to be printed in the Privy Council 
form from the very beginning. We object to extra expenditure, but at any rate 
the benefit would be in the court knowing exactly what you want. It is very 
often the case that you get a letter on page 22 and then you find the answer on 
page 69. 

A. I think the trouble arises from the fact that most of the correspondence is 
attached to the plaint and the wrtitten statement. Personally I cannot see any 
abject in it and it does not seem to be justified by the Civil Procedure Code. 

Q. Well, the Civil Procedure Code merely says that the plaintiff should bring 
nto court the documents on which he relies, and then as regards the defendant to 
leposit the documents on the first hearing. Of course all that is inapplicable to 
he documents in the High Court. 

A. But if you file an affidavit of documents there is no object in attaching them 
o the plaint. 

Q. There is no reason why the delay in putting in the affidavit should be such 
s to afford time for forgery. I take it that the original idea of the Code in 
equiring the plaintiff to deposit the documents in the court was that he may not 
3rge the documents. You do not file the documents, you file only the copies 
dth the plaint. If the plaint is filed, and thg defendant, before filing the written 
tatement, wants to see any document referred to in the plaint, there is ample 
rovision that he can compel and have t v r original documents disclosed, before 
e files his written statement. 
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-4. Yes, if it is referred to in the written statement. 

Q. What may be required in tho mofussil may be unduly cumbersome in the 
High Court ? 

A. I had a summary suit the other day in which I had to exhibit 42 letters 
and it seemed to me absurd. 

Dr. beSouza. — Q. Is there any objection to the filing of the documents with 
the plaint, or the documents being copied as a part and parcel of the plaint ? 

A. To copy them as part of the plaint it seems to me a waste of time. 

Chairman. — Q. I see you say that one cause of delay is the understaffed office 
of the prothonotary ? There seems to be great unanimity about it. 

A. I do not think that there can be any doubt about that. 

Q. Where does it pinch particularly, is it the question of taking out copies or 
getting copies translated ? 

A. I think the delay is mainly in getting your judgment and decree, because a 
good deal of work which used to be done by the prothonotary’s office is now supposed 
to be done by the solicitor, such as drawing up the order. It is now done by us. 

Q. Is there anything more that can be done by tho solicitors before the copy is 
passed through the prothonotary’s office. I understand that the drawing up of the 
decree has been left to the attorney. They can draw up the decree and then put 
it in the office for approval. 

A. Yes. 

Q. Has that change worked satisfactorily f 

A. I do not think that it has made much difference, because it depends upon 
the manner in which the decree is drawn up. The solicitor’s point of view is usually 
very much in his own favour and he gives something in his own interests. 

Q. As regards the insufficiency of Judges you suggest that there might be a 
proper distribution of work. In particular you think that all chamber work might 
be done by one Judge who should also hear short causes and that one Judge, not 
the chamber Judge, should hear commercial suits. 

A. Yes. 

Q. As regards chamber work does one Judge do all chamber work now or is it 
distributed among several Judges ? 

A. Only one judge does it. 

Q. As regards short causes coming on for hearing for the first time, I think they 
now go to several Judges. 

A. They are all taken on every Tuesday and they are given to all the Judges 
except to the Judge who does insolvency work. 

Q. Do you find that it interrupts other work unnecessarily ? 

A. If one has a part-heard case on Monday night, he really has to come to court 
at 11 on Tuesday. He may have to wait until half past two. There are some 
Judges with long list who will take up the whole of Tuesday to get through the 
short canses. 

Q. Would it be better if all this is taken on Monday ? 

A. I think that would be a good idea. 

Q. Are there any other suits that are treated as commercial suits ? Take eject¬ 
ment suits that come before the High Court. Here they are filpd as rent suits but 
really they are ejectment suits. 

' A. Yes. 

Q. Are they given expedition ? 

A. A special Judge tries them. We used to get judgment in 7 weeks. 
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Q. Is summary procedure under Order XXXVII extended to them ? Are 
they given short dates ? 

A. Not for ejectment suits. 

Q. I think with the increase in the number of courts, the number of counsel 
with good practice is found to be hardly sufficient for an equitable distribution 
over all courts. Do you get a certain amount of difficulty as regards counsel not 
being able to attend to all cases ? 

A. It is so. 

Q. Do you find the same thing as regards attorneys ? Do you find that those 
attorneys who seem to have the confidence of clients get more work than they can 
cope with '! I do not mean more work out of court. I mean more as regards 
court work. 

A. I think so. If an attorney gets more work he takes a partner. 

Q. As regards extension of the jurisdiction of the Presidency Small Cause 
Court, what is the position of your Chamber 

A. We are definitely opposed to the suggestion. 

Q. Would you just give your main points 

A. While we want speedy justice we do not want cheap justice at the sacrifice 
of efficiency. We aje not satisfied with the judgments we get in the Small Cause 
Court, from the commercial point of view. 

I take it that the main thing that affects you as a Chamber would be the exten¬ 
sion up to Rs. 5,000 as regards money suits. 

A. Yes. 

Q. The proposed extension as regards administration suits or partnership suits 
or partition suits is not so important, I take it, from your point of view. 

A. It may affect partnership suits. We are definitely opposed to commercial 
suits up to Rs. 5,000 going there. 

Q. What are the commercial suits in Bombay under Rs. 5,000 ? What is their 
. general nature ? Are they cases of damages for non-acceptance, damages for bad 
quality or something of that sort ? 

A. They would very probably be suits against dealers involving questions of 
principle, though they are for small amounts. 

Q. What sort of questions of principle ? Will they be as to the standard form 
of contract or the usage of trade, as to which you don’t want to get a wrong deci¬ 
sion, because it will govern other cases ? 

A. Yes. 

Q. Do you get much arbitration work as regards commercial cases ? 

A. Yes. 

Q. Have you got much trouble about piece-goods in Bombay as where one man 
buys something and then sells it to another man on profit, the second man in his 
turn sells it on to the third man and bo on ? Have you got much litigation about 
that ? 

A. There was some trouble in the past but not now. A dealer in the market 
bought 400 bags and sold it on to another dealer by making some profit and that 
dealer sold it on to another dealer and so on. All of them tried to make some 
profit out of it and there was a good deal of litigation about that. But now these 
things are not occurring because the prices have fallen considerably. 

Q. In these cases the importer has nothing to do, but there is trouble on account 
of the subsequent dealers. 

Q. Is there much volume^of that kind of litigation in Bomba}’ ? 

A. No. 
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©. Do you think that for Rs. 2,000 a month somebody could be appointed 
for this work—either a small cause court judge or a city civil court judge. Do you 
think that on Rs. 2,000 per month you will get a fairly competent man from the 
focal Bar or from elsewhere to deal with the commercial contracts of your town ? 

A. Where would the appeal lie. 

Q. To the High Court ? 

A. This very much depends upon the individual that is appointed. It is 
rather a difficult question to answer. 

Q. You do not want commercial cases to be tried by somebody who has got 
Wo experience in these matters ? 

A. We want a man who really does know the ordinary commercial procedure 
and the commercial law. 

Q. But not somebody who simply looks at the Contract Act and tries to imagine 
all the rest himself ? 

A. No. 

Q. Is that fairly unanimous opinion among the members of your Chamber 
that they object to any extension above Rs. 2,000 ? 

A. I should think it is fairly unanimous, but there are a few who consider that 
justice should be cheaper; but the majority were not prepared to sacrifice that 
to efficiency. 

Mr. Justice Stuart. — Q. On the question of delay what is the remedy ? Is it 
not very bad ? 

A. Very bad indeed. 

Q. The advantage of the now court will be increaso of speed, but the disadvan¬ 
tage would be less efficiency. How do you propose to increase the speed ? 

A- We would not like to sacrifice efficiency for speed. 

Q. If the jurisdiction is retained by the High Court, increase in speed involves 
an increase in the staff. On the Original Side there were nine Judges. The number 
lias now been increased to ten, while tlje number of institutions has gone up from 
1,000 to 5,000. Is there much advantage in creating smaller courts ? Will it 
not be better to have more judges on Rs. 4,000 instead of creating judges on 
Rs. 2,000 or Rs. 2,500 ? 

A. Our chamber is of the definite opinion that we should confine our suits to 
the High Court. 

Chairman. — Q. Would it make any difference to your opinion if there is a right 
of transfer to the High Court when there is a very difficult question to decide ? 

A. It is always very difficult to get a case transferred. 

Q. Because you have to show a case in that case and you have to satisfy the 
Judge that the case should be transferred to a superior court ? 

A. Yes, 

Mr. Justice Stuart. — Q. The transferred case will take a very long time ? First 
of all you have tc get the transfer, then the case would be taken on the long cause 
list and then you will be lucky if you get a decision in four years 1 

A. Yes. 

Chairman. - Q. Under that arrangement the plaintiff can file a suit in the High 
Court or the defendant can get his case transferred to the High Court. Do you 
think that will work well ? 

A. The first point why the plaintiff files his suit in the High Court is that he has 
to pay less fees and the second point is that the small cause court grants instalments. 

Q. I understand that under the new scheme it is intended that the now juris¬ 
diction should hs the High Court jurisdiction ? 

A. I think so. 
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Mr. Justice Stuart. — Q. For what reasons do they grant instalments ? 

A. Because the defendant says that he is a poor man and he can not pay* 

Q. Quite apart from the truth of the allegation, does a man who can excite emo¬ 
tion get an instalment order irrespective of his financial capacity ? 

A. Yes. there are some people who do like that. 

-Chairman. — Q. Do you get trouble like this. The creditor gets an order of 
Rs. 20 a month, but the man does not pay. He takes out execution and in reply 
<an application is made that Rs. 20 h too much and that he cannot pay. It is 
adjourned and not decided for a long time. Have you got this trouble here ? 

A. I have not got enough experience about that. 

Q. In these matters the judge can know whether the man can pay or not. 
Supposing the man is an engine driver, the judge can know what his real expenses 
are and grant an instalment order accordingly t 

A. Yes. 

But our objection is that in the Small Cause Court we should have the same 
legal advice and same counsel to represent us as we have in the High Court. 

Q. I take it that commercial litigation so far as the European firms are concerned 
is comparatively less in the Small Cause Court. 

A. Yes. I should say it is very small. 

Q. The great bulk of the work there is between Indian traders. 

A. Yes. 

Dr. DeSouza. — Q. I take it that the main objection from you as regards the 
•creation of the City Civil Court or the extension 6f the jurisdiction of the Small 
■Cause Court up to Rs. 5,000 is with regard to the commercial suits in which the 
English Chamber of Commerce is concerned. 

A. Yes. 

Q. I think that 30 per cent, of the institutions on the Original Side of the 
High Court are suits under Rs. 5,000 and out of these I believe the percentage of the 
cases in which the European firms are interested would be comparatively small. 
Have you any figures ? 

A. It is perfectly correct. The thing is that we, the European merchants, do 
not file our suits in the courts because it takes a very long time for their disposal. 
In the first place two to three years are spent in getting the judgment and then the 
realization of the amount takes a very long time. 

Q. For the sake of those few commercial suits would it be advisable to clog the 
■administration of justice on the Original Side of the High Court ? 

A. We would like to go to court 'frequently and therefore we have raised this 
objection. 

Q. All the same your suits are very very few ? 

A. At present no doubt they are, but the number will increase if you put things 
in an efficient form. 

Mr. Justice Stuart. — Q. If greater facilities are given in the High Court for the 
■disposal of commercial suits do you think that there would be an increase in the 
number of commercial suits ? 

A. Yes. If we have facilities we will go to the court more frequently. 

Dr. DeSouza. — Q. Have you any objection as to the personality of the Judge f 
Is this the reason for your not coming to courts with commercial suits ? 

A. Very largely I should say yes. 

Q. Do you think that you would be able to get a Judge say at a salary of Rs. 
■2,500 from the Bombay Bar who would be able to dispose of these petty commercial 
suits and who, you think, would be less liable to attack than some of the Judges at 
the present moment T Can you give your views upon this ? 

A. I am afraid I am not prepared to say anything about the efficiency or the 
inefficiency of the Judges, 
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Chairman. — Q. I understand that as regards Order 37 there are Borne rulings 
i>n the point that interest could not be allowed. I don’t know why. I think there 
are some people who have the idea that interest ought not to be allowed. Do you 
not think it fair and reasonable to allow interest to a man who has been kept away 
from his money for a certain period of time ? Should he not get the interest ? 

A. I think it should be allowed. 

Q. And as regards bills of exchange you think that the filing of the plaint with 
all the correspondence and so on is quite unnecessary ? 

A. Yes. 

Q. Generally speaking, you think also that the defendant ought to be allowed 
just, as much right to get a commercial suit transferred as the plaintiff ? 

A. It is only fair. 

Q. Then you think that there is no use giving a notice of arrest before issuing 
a warrant of arrest ? 

A. Yes, otherwise the debtor runs away. 

Q. I think that there is a good deal of mistake about that. Under the Code 
ordinarily you ought to issue a warrant of arrest at once and it should be the 
exception to give a notice. 

A. The Sheriff will not arrest anybody unless he has got a special order from the 
Judge. 

Q. But if the Sheriff gets a warrant ? 

A. A warrant will not be issued unless the Judge gives a special order. 

Q. You cannot have a warrant issued only by the office ? 

A. No. 

Dr. DeSouza. — Q. What is the present position as regards the warrant of arresft 
outside the jurisdiction of the High Court ? 

A. I cannot say. When I send my warrant, by the time it reaches there, the- 
man gets to another place, or comes to Bombay. I cannot do anything. 

Chairman. —I know that there has been some discussion about that, and it 
has now been held that the High Court has no power to issue a warrant 
entitling anybody to arrest a debtor, say in Rangoon. Do you know whether 
your High Court has decided that the High Court has power to issue a warrant of 
arrest in its extraordinary jurisdiction, say in Sind ? 

Dr. DeSouza. —Mr. Justice Crump decided after an elaborate consideration of' 
the authorities that a warrant issued by the High Court of Bombay can be ex¬ 
ecuted within the extraordinary jurisdiction of the province of Bombay, but when- 
it was put before Mr. Justice Mulla, he did not accept it and said that the old 
practice should continue. 

Mr. Justice Stuart. — Q. You must have legislation on the subject. Is there any 
reason for showing excessive tenderness to the judgment-debtor ? 

A. I am in great trouble. My plaintiff is in England and I sometimes get rude 
letters. 

Chairman. —Now as regards appeals, does your chamber get much litigation of 
the type that comes before the High Court in second appeals ? 

Mr. Orantham. —Not much. 

Q. I was asking you because you know in India, as regards suits for the recovery- 
of money and movables, which are within the Small Cause Court jurisdiction, we 
have pretty expedition, as there is no appeal from the decision of the Small Cause 
Courts. There is only right of revision under section 25, and as regards big cases 
over five thousand rupees in value, in the same way, there is an appeal to the 
High Court and then to the Privy Council. But with regard to the intermediate 
class of cases, which, generally affect a right of easement, or something relating 
to land, there is a trial and then there is an appeal in the district court, which 



sometime takes a year to come up. The trial even takes two years and the 
appeal may easily take another two yeate, and then there is a right of second 
•appeal and it takes another eighteen months. In these cases—a right of appeal 
is given to all, regardless of their value. The only thing is that under Order XLI, 
Rule 11, many are thrown out, but even if they pass under that rule, some thing 
like hundred cases have to be decided in order that the High Court may put right 
25. In addition to that there may be a Letters Patent Appeal, that is to say if 
second appeal is disposed of by a single judge, it is allowed to go further. Now, it 
seems to us that in that class of suits, the present right of appeal is out of all 
proportion to the value and importance of the suoject, and what I want to know 
is whether the general opinion that it is not desirable to curtail the right of 
appeal in this country, is intended to apply to those suits, or whether you 
think only of the sort of litigation that you get in Bombay ? 

A. I do not think that we have got much experience of the litigation that you are 
discussing and whether we have considered the question from that point of view. 

Q. We do sometimes see that suits of very very little value are important and 
they get even four trials and sometimes result in remand at the fourth trial, and 
then they generally reach an ultimate decision in five years. Throughout the 
whole of India there are dozens and dozens of such cases. I wanted, therefore, to 
be quite clear whether the general principle objecting to the curtailment of right 
of appeal is merely that you do not think that in Bombay the right of appeal 
should be curtailed ? 

A. It is difficult to answer because I am not acquainted with the class of suits 
that you are talking about, but the Chamber did feel that it is dangerous to restrict 
the right of appeal. 

Q. Do you think that as regards these mofussil suits, your Chamber will neces¬ 
sarily object very much, if the right of second appeal were to be by leave, at all 
events in oases under five' hundred rupees. That is to say instead of filing ad 
appeal as of right and in some cases getting it summarily dismissed, the right should 
by showing that there is something wrong with the judgment of the court below 
or there is a special difficulty, making a case for second appeal, and getting it 
by leave. Do you think that will be objectionable ? 

A. I do not think so. 

Q. I would like to ask you about ex parte injunctions. I see you say that in on* 
case the judge had suspended a business for several days by the granting of an 
ex parte injunction. Of course, there are some cases, I mean, cases of extreme ur¬ 
gency in which something has happened in the last few days that it may be right to 
give the plaintiff on good evidence an ex parte injunction. I see your Chamber it 
of opinion that undue advantage is taken of this. Are the injunctions granted 
easily ? 

A. There is one particular example which is rather a bad one. 

Mr. Oupte. — Q. The Judges of the High Court have issued rules for the granting 
of injunctions and they insist on notice being given to the other side before they 
grant an injunction. They don’t grant it ex parte. At least 24 hours notices ia 
given. 

A. In the particular case it was granted without notice. It held up about a 
crore of rupees for a matter of a few thousands. 

Mr. Justice Stuart. — Q. How long did the injunction last. 

A. Four days. 

Q. Did it damage your business ? 

A. About a crore of rupees were held up without any interest. 

Chairman. — Q. Now, as regards inslovency, I see you. say that the insolvent is 
not made to file a schedule in good time. I think they get an interim protection 
order when they have not filed the schedule. There is no necessity to grant interim 
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protection in such a case. But are there not some cases where the man goes insol¬ 
vent, and where his books are in a terrible mess and it takes some months to know 
where he really stands ? 

A. I suppose there are exceptions to every rule. I mean there are people whose 
books are possibly in a mess. When the protection order is given, he generally 
walks off to an Indian State. It is impossible to get hold of him. 

Q. Of course that is very difficult to be remedied. If a man goes off to an Indian 
State, to make him an insolvent and get the assets is rather a long business. It 
means improving the administration to some extent of the Indian States. But 
apart from that, in the case of people residing within the jurisdiction, have you ever 
thought of anything that could be amended in the Presidency Towns Insol¬ 
vency Act t 

A. One is undoubtedly to send people to jail if they do not file their schedule in 
good time. 

Q. Have you ever thought of any improvements in the working of the adminis¬ 
tration ? 

A. I think to a great extent it comes to the same thing as the question of the 
staff. The insolvency work has much increased. The Official Assignee s office 
is sitting in the same room as when I came to Bombay in 1908. I am not blaming 
the officers in any way. If you write a letter it is very difficult to get an answer 
for some time. They send for the debtor. He comes one day. They are unable 
to attend to him. Then he goes awav and does not come. 

Q. There seems to be congestion of work. 

A. I think they have more work than they can do. 

Q. There is really only one real head to attend to the work apart from clerical 
work. The remaining people are clerks. 

A. Yes. 

Q. Have you ever known in Bombay the English practice of having a committee 
of inspection of creditors under the Presidency Towns Insolvency Act ? 

A. No. 

Q. I have tried it in Calcutta. You never get administration efficiently done 
if it is all left to an official and the real remedy as regards administering the 
estates, is to know what are the assets and to take decisions as to whether it is- 
Worthwhile to spend money to recover them. It cannot be satisfactory until you 
get the commercial community to regard the committee of inspection as an ordi¬ 
nary incident. After all it is their money. It is the creditor’s money that is at Btake 
from the beginning. It ought to be possible to get 2 or 3 creditors to serve on a sort 
of committee, at any rate just at the beginning. It would be very valuable if the 
official assignee should have the benefit of the committee of inspection to give him 
instructions and advice from their knowledge of the trade and position. Don’t you 
think your Chamber might be able to do something to get the use of these provisions 
started in Bombay ? In Bombay I think there are a good many estates with 
lwge assets. 

A. I think there are some estates where a good deal of money can be collected, 
if interest is taken. But the difficulty is to go through the account books. They 
are kept in a language which probably no one in Bombay can read. 

Q. You are in favour of registration of partnerships. You would apply it to- 
every partnership however small it is or however temporary it is ? 

A. Yes. 

Q. Supposing the rule is not complied with what would be the consequences ? 
I take it that if two or three men enter into a partnership and do not get it 
registered, you would declare it as illegal ? Would you not t 

A. Yes, I would. 
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Q. If you apply that to everybody in India, do you not think that it would pro¬ 
duce a certain amount of hardship as there are parts in India where people enter into' 
small partnerships—temporary partnerships and where registration may not be- 
practicable t 

A. I would apply it in every case. 

Mr. Qupte. — Q. For instance take the case of small dealers, e.g., vegetable dealera’ 
with small capital of Rs. 50, joining together and doing business. 

A. I would apply this to all cases of partnerships whether they are small or not- 
All partnerships should be registered. 

Mr. Justice Stuart. — Q. Would not the remedy be to have a money limit I 

A. I think not. 

Mr. Ghipte.. — Q. Would you not fix a money limit for registration ? Rs. 500’ 
or something like that may be fixed. Below that they can not engage themselves- 
in any serious business 1 

A. Capital has nothing to do with it. As great trouble arises out of these matters, 
we think that all partnerships should be registered. 

Chairman. — Q. Then you say that in view of the extent to which minors indulge- 
in trading, provision should be made for the legal recognition of their liabilities in- 
such cases ? Do you think that in some cases minors take advantage of their - 
minority and that when anything is brought into court they plead minority ? 

A. AVe are strongly of the opinion that some provision must be made by which 
their liabilities should be legally recognised because in several cases, in which minors, 
have indulged in trade and other business affairs, people with whom they were deal¬ 
ing had to suffer. I had to face the same trouble in five or six suits in which I got. 
the decree but at the time of execution they pleaded minority. There is no doubt - 
that they were minors but the trouble is that I had to spend so much money in 
getting decrees. When they take the risk why should they be allowed to plead, 
minority T 

Q. This is a new suggestion and I am very glad to note it. Well in these parti¬ 
cular suits in which you had to deal with minors, were they personally served ? 

A. Yes. 

Q. You could not do anything at all 1 

A. No. Although I had obtained a decree, yet there was no remedy. Mr.. 
Justice Mulla said nothing could be done. 

Q. At the time he applied for a share, did he represent himself to be a major ?• 

A. He did not Bay one way or the other. 

Q. In this case very probably he deliberately took the advice of somebody else ? 

A. He might have taken the advice of his father or somebody else, but there it- 
is that I had to spend Rs. 400 for nothing. 

Q. Have you anything to suggest which I have not touched upon ? 

A. There is one point and I do not know whether it comes within the scope of this 
Committee or not. There is great difficulty about cases on the Original Side when a 
Judge is taken from the Original Side to the Appellate Side. Some cases are left 
behind. I had a part-heard case last April before Mr. Justice Kincaid. He wen& 
to the Appellate Side. The defence was that he was an agriculturist. The pro- 
thonotary says that mine is a part-heard case and it muBt wait till Mr. Justice 
Kincaid comes back. 

Q. Have you spent much time on the suit before Mr. Justice Kincaid ? 

A. The defence in the written statement was that he was an agriculturist and 
he has produced a certain amount of evidence before him. 

There is another matter to which we would like to draw your attention. 
The High Court has now issued a notice that after the 15th of September they 
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vill have nothing but the suits of 1922 and they have forgotten all about the com¬ 
mercial suits from the point of view of the Chamber. I had a commercial case fixed 
for the 1st of August and it is now 3rd of September but it has not come out on 
board. If it is not put on board up to the loth September I am afraid it will not 
be taken up for three or four months more. From the point of view of the 
commercial community these things should be improved. 

Chairman .—I think this is a fit ease to be brought to the notice of the Chief 
Justice and if you do so I am sure he will put it right. 

Mr. Oupte .—There is another thing about which I like to ask you. There 
is a suggestion before this Committee that the title deeds in mortgage cases 
should be required to be registered. What is the view of your chamber on this 
point. A suggestion has been made that they should be registered compulsorily 
and if they are not registered they should not be recognised. 

Mr. Justice Stuart. — Q. It is rather a question of remedy. I would like to 
consider any remedy. As things at present stand, suppose a house is attached in 
execution of a decree. It is now possible for a judgment-debtor to arra'nge for an 
antedated equitable mortgage of it with any of his freinds after decree and the 
friend comes forward and takes possession. Some fabricated receipts are produced. 
Do you not think that there should be some method of guarding against this, while 
safeguarding genuine business transactions ? 

A. Yes. 

Q. What method would you suggest to get out of the difficulty ? 

A. One way to solve this is to do the thing before a notary instead of going to 
the registration office. 

Q. What one wants is that there should be some reliable outside evidence that 
such a transaction had really taken place on that date. 

A. Yes. 

Chairman. — Q. In Bombay is it a thing that often happens that a man goes to 
the bank and gets a loan for a short period by depositing the title deeds ? 

A. I think it is very common. 

Q. Then do you think that this requirement of doing the thing before the notary 
would not be such as to make that impracticable ? I mean are these things done 
at the spur of the moment ? 

A. No. 

Mr. Justice Stuart. — Q. You can call the notary to your place but you cannot 
-call the registration office. It would no doubt minimize the trouble but it would 
be a little more expensive. 

A. Yes, but the amounts involved are substantial amounts. Fifty thousand or 
so. 

Chairman. — Q. There is another question and I do not know whether you can 
give an expression of opinion on that or not. That is with regard to the rate of 
interest. The ordinary court rate of interest is 6 per cent, and usually that rate is 
allowed on decrees. Do you think that six per cent, in India is the proper rate, or 
do you think it is higher ? Take an instance of a decree. You give a man a decree 
for three thousand rupees, interest at six per cent, from the date of the suit till 
the date of the judgment. Then you give him interest at six per cent, on the 
aggregate amount. Now, do you think that is sufficient ? 

A. I think it is given at nine per cent, unless it is agreed. 

Q. If there is a contractual rate then interim interest is allowed at that rate 
till the date of the decree, and then the interest on the aggregate amount at six per 
cent, after the judgment ? 

A. Yes. 

Q. Do you think that it is fairly satisfactory to give six per cent,? 

A. If you work out an average rate of interest for the year, it doe3 not come to 
.more than six per cent, year in and year out. If you take the real commercial 
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point of view, investing money in business season, then it oomes to seven per cent- 
or rather more. From the point of view of the law, I think, six per cent, is quite- 
sufficient. 

Q. Do you find that if a man has got a decree against you, you refuse to pay 
and put off the payment because you, as a matter of fact, have to borrow at 12 per' 
cent. ? 

A. I have never found this, but the usual practice in commercial houses is to 
oharge six per cent, on over-due account with the dealers. 

Q. Now, may I put it in another way. There is a clause in the Negotiable Ins¬ 
truments Act that if there is no stipulation for interest the presumptive contract is: 
interest at six per cent. Now, for that purpose would you be in favour of raising it. 
to any higher figure ? 

A. No. 

Dr. DeSouza .—Has your Chamber any complaint to make that sometimes 
with only a few hours notice you have suddenly to appear in the court, when your 
witnesses may be spread all over the country ? 

A. We had a case in which, I think, the secretary of our committee was. 
concerned. His leading witness was in Sholapur, and he was told overnight 
that his suit was coming on the next day. I had a similar suit dismissed.. 
I had a man living forty miles away from the railway station, somewhere near the- 
Central Provinces. He could not get in the second morning and the suit was dis¬ 
missed. 

Chairman .—You think that it ought to be advisable to give notice. 

A. We have a prospective list. There are three classes of boards. First 
of all the general prospective board, which is the first stage to which a suit gets,, 
when it has been in the High Court for a certain number of years. Out of that 
list the case comes on to the Judge's board. At the head of each board the-, 
name of the Judge is given and from that board cases go to the Judge's daily board. 
But there is a proviso that if one Judge has a larger number of cases or big oases, 
then cases may be changed from one board to another. The third board is the 
daily board, and of course one does get a sort of idea by looking at the Judge’s pros¬ 
pective board, as to when his case is coming on. But you are not absolutely certain, 
because one heavy case may take the whole day of the Judge. Then we have to. 
keep clerks to try to get the copy of the lists and in order to get the list they have 
to wait till late in the evening. But as I have to pay them extra and I must get. 
the list, I have to stay myself till nine or ten in the evening. 

Q. There is one question which I would wish to ask you. Do you find yourself 
hampered by the law as regards arbitrations f Does it require any amendment T' 
Do you get suits to set aside awards ? 

A. We did not take up the point ourselves. A very able case was put forward 
by the Karachi Chamber, at a meeting of the Associated Chambers of Commerce- 
and that speech has been printed. That was the tenor agreed to by everybody. 

Q. You think that speech would put me on the right lines so far as your Chamber- 
is concerned. 

A. Yes. 

Q. I understand somebody has been deputed in the legislative department, 
to make a digest of the recent decisions under the Arbitration Law and I may get 
a chance to review them from the point of view of this Committee. If I get the 
Associated Chamber’s speech and go through it, that will represent the views of 
your Chamber. 

A. Yes. It is a very technical speech. I must confess that in some of the 
points we are not clever. 

Q. Have you any other points which you would like to tell us: any points that 
have come in your practical experience ? 

A. No. Only now and then suits are referred to arbitration. I think the arbi¬ 
trations by the Chamber are always accepted. There is no difficulty here. Per¬ 
haps 3 or 4 cases may be taken to court. 
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letter from the Secretary, Bombay Chamber of Commerce, dated 
the Sth and 25th September 1924. 

I am desired by Mr. V. A. Grantham, M.L.C., who appeared before the Committee 
ion behalf of this Chamber on the 3rd instant, to hand you the following statement 
in connection with the Chamber’s answer to question 42 of the question¬ 
naire :— 

“ On the 28th September, Messrs. Captain and Vaidya informed the East 
India Cotton Association Limited that their client, Rai Sahib Sangidas 
Jesiram, had filed a suit against the Board, i.e., Purahotamdas Thakurdas 
and others, (suit No. 4473 of 1922) and that Mr. Justice Mulla had that day 
granted their client an interim injunction against the defendants, returnable 
the following Monday. 

The suit was eventually withdrawn by consent precipe after the plaintiff 
had agreed to apologise te the defendants and to pay costs. 

The net effect of the granting of this injunction was that a settlement 
of Rs. 27 lacs had to be -postponed from 28th September to 6th October, 
which led to a further postponement to 17th October, causing dislocation 
■ of business and loss of interest to the whole cotton trade.” 

2. I am to add that Mr. Grantham believes that under a misapprehension ho 
mentioned the sum of Rs. 1 crore as being the amount involved in the settlement 
in question and if that is so to ask you to bo good enough to explain to the President 
And members of the Committee that Mr. Grantham was confusing that particular 
settlement with another case which however did not involve quite the same 
principle. 

I am desired by the representatives of the Chamber who gave evidence before 
your Committee at their meeting on the 3rd September 1924, to state that, as 
requested, they laid before the Committee of the Chamber the suggestion made by 
the Hon’ble Mr. Justice Rankin that it might be helpful to institute “ Committees 
of Creditors ” in insolvency proceedings, as is done in England, instead of 
entrusting the whole work, as is the practice in India, to the Official Assignee. 

2. The committee of the Chamber understand that English committees of credi¬ 
tors are usually appointed to assist the trustee in bankruptcy, who is not a Govern¬ 
ment official but a member of a firm of chartered accountants, or solicitors, or a 
business man and that the committee of ereditors work with him in order that the 
administration of the bankrupt’s estate may be carried through to the best 
advantage of the creditors. In ordinary bankruptcies it is unusual, my com¬ 
mittee believe, for the official receiver to become trustee. 

3. In India, on the other hand, the proposed committee of inspection will have 
to act with the official assignee and my committee feel that until the management 
of the official assignee’s office has been thoroughly overhauled it will be impossible 
•to get suitable persons to seive on such committees. If however the Insolvency 
Act were amended by permitting the appointment of trustees in bankruptcy in the 
English sense it might, my committee think, be easier to persuade persons to agr.ee 
to act as members of such committee, but experience alone can show whether that 
is so. 


Written statement of Mr. GOVARDHANDAS NAROTAMDAS 
GHAEL, Surat. (Not examined.) 

I, the undersigned, a vakil practising at present chiefly in the courts of 
Surat, most humbly and respectfully beg to state as under which I hope 
will meet with due consideration at your hands: — 

I in this letter wish to speak about one particular item and it is with 
•respect to the maintenance money allowed to the Hindu widows. Generally 
their husbands’ relatives do not allow them any maintenance; sometimes 
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even distant relations take the property while the poor widows have to beg 
for their daily bread. When the relatives ignore the demands of these poor 
widows, thev have to file suits and generally the suits are filed in for mi. 
pauperis, flie widows, being ignorant of the properties left by their 
husbands, are not able to prove the capacity of the defendants to pay 
maintenance, and many times nominal sums of Rs. 5 to Rs. 15 per month 
are awarded to widows as maintenance. I know a case in which the mainte¬ 
nance received by a widow is Rs. 6 per annum, i.e., annas 8 per month or 
about a pice per day. The monthly expenses in these hard times are not 
less than Rs. 7$ if the widow has a house to stay in in a village. When 
widows have to stay in cities they have to pay about 4 rupees for house-rent 
and their other expenses come to about Rs. 10 at least and so they have to 
spend Rs. 14 to Rs. 15 at least. Such is the pitiable condition of the Hindu 
widows. 

Their grievances do not even end here. When a decree is passed in their 
favour, the maintenance money is paid into the courts to be paid to the 
widow concerned. The widows are not generally informed by the courts, 
about the payment in court. So they have either to visit their pleaders 
often and often to inquire if the payment has been made in court; and after 
knowing that the moneys have been paid into the court, they request their 
pleaders or their clerks, to recover the amount from the court. If the pleader 
or the clerk takes up the work the widow has to pay some remuneration to 
the person taking the trouble and so she does not receive the money awarded 
to her by the court. Now, if the pleader and his clerk refuse to do the work 
or die, the condition of the widow becomes still worse, because she has then 
to appoint another pleader and pay him more or to come to court very often 
to inquire if the payment is made into court. The court’s clerks being busy 
do not properly attend to her. If the widow be young, many people in the 
office pass remarks and speak ill words and sometimes they even pass jokes. 

After she comes to know that the moneys have been paid into the court, 
she has to inquire about tho day when the moneys are to be got back from 
the bank or the treasury. On knowing the day, she has to attend the court 
at about 11 on that day, get her amount entered into the list and wait there 
up to about 4 o’clock when the bailiff returns with the amount from the 
bank. In case the widow be staying out of the city in a village distant from 
the court she has either to depute some one to make the inquiry or to spend 
train fare and carriage hire and waste money in this way. 

These are some of the difficulties of the widows. 

I have, therefore, to make the following suggestions which I hope will be 
duly considered : — 

(1) The amount to be fixed for maintenance should depend upon the 

share in the estate of the husband of a widow passing to the 
coparcenors or other heirs as stated by Mr. D. F. Mulla (now 
Judge of Bombay High Court) in paragraph 472 of the third 
edition of the Hindu Law. No widow should get anything less, 
if the income from her husband’s share is expected to be about 
15 rupees per month. 

(2) On the money being paid into the court, the court should inform 

by a service postcard, the widow concerned, about the payment 
. and the clerk in charge should be told to take certificates of 
posting. If thought fit, this expense which will come to about 
9 pies, should be deducted from the amount payable and if the 
widow desires by a letter, the amount should be sent to her 
by money order at her expense. Or unless otherwise directed 
the amount should be sent to the widow by money order at her 
expense, on its being received into court if her address be known. 

If this procedure will be followed in paying the maintenance money, it 
will be a great help to the poor distressed widows and it will save much 
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trouble to the party and the pleaders who on paying the amount to the clients 
have to take receipts from them and to preserve them. 

I have been practising as a vakil for the last 2 years and a half only, hut 
as my father and grandfather were also practising as pleaders in the Surat 
courts, I know some of the difficulties of the Hindu widows and so, being 
anxious to see the hardships mitigated, I have become bold to suggest as 
above, which I hope will surely meet with due consideration at your honours’ 
hands. 


Written statement of Mr. SHAPURJI SORABJI JOSHI, Bombay. 

(Not examined.) 

With reference to the inquiry before the above Committee for speedy 
justice both for obtaining the decree and for the execution of the decree, I 
beg to submit a few observations so far as regards the Bombay High Court 
on its Original Side as follows: — 

1. The writ of summons to be served on the defendant, when once lodged 
with the sheriff for service under Rule 104 of the High Court Rules, must 
net be returned to the Prothonotary for amending the returnable date or 
for minor and formal amendments, but all such amendments must be made 
in sheriff’s office, so that the summons might be served as soon as possible. 

2. As regards postponements of suits, under Rule 151 <f the High Court 
Rules, the Prothonotary should grant postponements as is done at present for 
the first 6 months only from the date the summons is served on the defendant. 
After six months, the consent precipe for postponement must bear a penalty stamp 
of Rs. 5 for the first postponement, Rs. 10 for the second postponement, 
Rs. 20 for the third postponement, and so on till the period of one year from 
the date of the institution of the suit, but in this case, notwithstanding the 
penalty charged, the Prothonotary shall have absolute discretion in refusing 
the postponement and referring the parties to the court. 

After one year, the Prothonotary should not grant any postponement 
whatever, unless there is a commission issued to examine witnesses or there 
is some such substantial ground. 

The usual grounds of postponement in long causes are 1st, that the affi¬ 
davits of documents are to be made. 2nd, inspection of documents are to be 
given and taken, and 3rd, negotiations for a settlement are pending. 

In the ordinary course, inspection of documents must be finished within 
four months of the filing of the suit, as the parties have generally the original 
documents or copies thereof in their possession. 

As regards the 3rd ground, viz., “ Negotiations for a settlement are 
pending,” it is put forward by the parties to suit their own convenience and 
thus, delay the hearing of the suit. However, in such cases, the Prothonotary 
may grant one postponement for a month. 

Coming to the postponements granted by a Consent Chamber Order or a 
Judge’s Order, the same should not be granted without fully inquiring into 
the matter, and if such postponements are granted in cases of suits more than 
one year old, no order as to costs should be made, as, at present, in all such 
postponements costs are made costs in the cause. 

Now turning to application for postponements made to the judge in court, 
the general policy of the judges should be to discourage postponements and 
especially to impose a penalty of about twenty rupees, in case of an applica¬ 
tion before the court for a second postponement and to increase the penalty 
in case of subsequent postponements. Here also no order as to costs should 
be made and the parties must bear their respective costs. At present the 
general rule is to make costs, costs in the cause, and so the parties feel it 
comfortable to ask postponements, whereas the burden of paying costs from 
their own pocket would bring them to their senses and thus hasten the hearing 
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of the suit. Of course, nothing in the above statement is to restrict the 
discretion of the court in grantng postponements and in awarding the costs, 
according to the merits of each particular case. 

The best thing for the court to do, while disposing of the applications for 
postponement is not to grant the postponement, but ask the parties to proceed 
with the suit and then, if necessary, grant the request if it is impossible to 
do so without such postponement. I am sure in 75 cases out of 100 the suit 
will be disposed of at once, as the strong party is always anxious to gain the 
fruits of the decrees as soon as possible. 

When the parties apply for the postponement of the suit on the ground 
that negotiation for a settlement are pending, the best thing for the judge 
to do is to call upon the parties to state the proposed terms and basis of such 
alleged negotiations and try to dispose of the case on such basis or, at the 
most, grant the parties a fortnight’s time (peremptory) within which to settle 
the suit or to be ready to proceed with the hearing. 

Again, it is advisable with a view to save costs, to allow the attorneys to 
appear in short causes and also for obtaining ex parte decrees and postpone¬ 
ments just as is now done in summary suits (which are heard in Chambers). 

3. Now coming to the delay caused in recovering the money by execution 
of the decree, it seems that there is a serious defect in the machinery for 
executing the decree by attachment and sale of the property of a judgment- 
debtor. 

It will be seen from the exhibit hereto annexed and marked A, that it 
took nearly one year and four months before the judgment-creditor was able 
to receive the money due under the decree. The judgment-creditor or his 
attorneys have to attend four officers for executing the. decree, viz.: 

1st.—The Prothonotary. 

2nd.—The Commissioner. 

3rd.—The Sheriff, and 

4th.—The Chief Translator. 

There is no reason why a judgnaent-creditor should be thus driven from 
pillar to post for recovering his money under the decree. I, therefore, sug¬ 
gest that there should be only one full time officer to attend to the execution 
of the decrees. All the functions now to be done by the Prothonotary, the 
commissioner and the sheriff should be done by him and thus there should be 
a great saving of time and the judgment-creditor will obtain his money 
in about three months’ time from the date he applies for execution. 

The office of the full time officer should be in the Prothonotary’s office, 
and the officer must act under the Prothonotary. 

The High Court Rules as regards execution of the decrees and especially 
the Rules referred to in Ex. A, shall have to be modified. 

There will also be a question as to the extra expense of the establishment 
of this officer but this and other details are very easy to settle, in consultation 
with the Prothonotary and the Rules Committee. 

EXHIBIT A. 

H. P. v. J. K. 

Steps to be taken in executing a decree. 

1. Application for execution under Order XXI, rule 11 (2), to the Protho¬ 
notary under High Court Rule 285. 

2. 18th November 1909. 
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Warrant of attachment of immovable property under Order XXI, rule 54, 
by the Prothonotary under rules 289 and 294. 

3. Write a precipe to Prothonotary for issuing a certificate whether any 
application received for withdrawing the attachment. 

25th January 1910. 

No claim received on attachment. 

4. 30th January 1910. 

We go to the Prothonotary and get the warrant of sale issued in form 57, 
under Order XXI, rule 64, of the Code. 

5. 9th February 1910. 

The warrant for sale is then issued by the Prothonotary to the sheriff. 

We file a true copy under rule 477, with the commissioner and ask him to 
issue a notice for claims, llule 480. 

The commissioner issues a notice to claimants. A copy of it should be 
furnished to the sheriff before it is advertised. 

The notice to be published by us in papers and to be affixed on the pro¬ 
perty, in the High Court and in Collector’s Office under rule 480, and then 
an affidavit to be made for service, etc. 

Then inquire from the commissioner whether any claims received, if not 
issue Proclamation of Sale. 

6. 22nd February 1910. 

The commissioner issues a summons under Order XXI, rule 66 (4), and 
rule 478 for title deeds on the defendant, sheriff to serve the summons. 

7. 18th March' 1910. 

Judges order for leave to bid at the auction sale under Order XXI, rule 72, 
on an affidavit, stating the grounds. 

True copy of the order to be sent to the sheriff and commissioner. 

8. 23rd March 1910. 

The commissioner then issues a notice to us to settle draft proclamation 
and sends us the draft proclamation. Rule 485. 

9. 28th March 1910. 

Proclamation settled by us with the commissioner. 

Proclamation is sent by the commissioner to the sheriff, under rule 485. 

Ask sheriff under rule 390 to insert advertisements in papers. 

10. Bataki to be then beaten by the sheriff at the premises in company 
with our client, under rule 386. 

11. 2nd December 1910. 

Sale made by the sheriff at the premises under rule 391. 

12. 6th December 1910. 

The sheriff then forwards a certificate to the Prothonotary of the property 
being purchased. 

13. We then write a precipe to the Prothonotary to issue a certificate 
whether any claim has been received by him to set aside the sale. 

26th January 1911. 

The Prothonotary endorses on the certificate of the sheriff that no claim 
has been received by him to set aside the sale. 

14. 30th January 1911. 

We should then obtain an order of the court confirming the sale under 
Order XXI, rules 92 and 94 and section 65 of the Code. 

Proceedings must be produced in Chambers. 

15. 1st February 1911. 

_ , The " y ite , a P re ': i P e to the Prothonotary to issue certificate under 
Order XXI, rule 94, of the Code. 
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7th February 1911. 

Prothonotary issues the above certificate. 

It is to be stamped as we do in cases of conveyances. 

16. 8th February 1911. 

Then write to the Prothonotary to send a copy of the certificate to sub¬ 
registrar of assurances under section 89 of the Registration Act, for register¬ 
ing the same. 

17. 8th March 1911. 

After the sale is confirmed the judgment-creditor can receive his money 
due under the decree by proceeding under High Court Rules Nos. 300, 301, 
302 and 805. 
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SIND. 


Evidence recorded at Karachi. 

Present. 

The Hon’ble Mr. Justice G. C. Rankin, Bar.-at-Law, Chairman. 

The Hon’bie Mr. Justice L. Stuart, j Mr. T. G. Elphinstone, Bar.-at-Law, 
C.I.E., I.C.S. Govt. Pleader and Public Pro¬ 

secutor for Sind, Karachi. 

Dr. F. X. DeSouza, I.C.S., Bar.-at- 

Law. I 

Mr. C. V. Krishnaswami Ayyar, Secretary. 


List of witnesses examined at Karachi. 

Monday, 8th September 1924. 

1. Thawardas Dayaram, Esq., LL.B. 1st class Sub-Judge, Hyderabad. 

* 2. Jhamatmal Gulabrai, Esq., LL.B. Pleader, Sukkur, Representative of the 

Sukkur Bar Association. 

3. Gopaldas Jhamatmal, Esq. . . Pleader, Hyderabad. 

Tuesday, 9th September 1924. 

* 4. Kimatrai Bhojraj, Esq. . Pleader, Karachi, Representative, 

Karachi Bar Association. 

8. Paramanand Tejumal, Esq., LL.B. Government Pleader and Public Pro¬ 
secutor, Larkhana (Representative 
of the Legal Practitioners of the 
Larkhana District). 

* 6. E. L. Price, Esq., C.I.E., O.B.E.. Representative of the Karachi Chamber 

of Commerce. 

7. Shivrattan G. Mohatta, Esq. . Representative of the Indian Piece 

Goods Merchants’ Association, 
Karachi 

Wednesday, 10th September 1924. 

8. Thakurdas Naraindas, Esq., LL.B. 1st class Sub-Judge, Sukkur. 

* 9. Bhojsing G^Pahlajani, Esq., M.L.C. Pleader, Sukkur. 

*10. Mulchand Khialdas, Esq. . . Broker, E. D. Sassoon & Co., Ld., Kara' 

chi. 

Thursday, 11th September 1924. 

11. Thilram Maniram, Esq., LL.B. . Pleader, Karachi. 

* 12. R. T. F. Kirk, Esq., I.C.S. . . District Judge, Larkhana. 

13. Jamshed N. R. Mehta. Esq. . > Representatives of the Buyers’ and 

14. Haridas Balji Lakhmidas, Esq. . j Shippers’ Chamber, Karachi. 


* Written statement and oral evidence printed. 
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Friday, 12th September 1924. 

15. Parsram Tolaram, Esq., I.L.B. . Pleader, Representative of the Legal 

Practitioners of the Hyderabad 
District. 

*16. R. K. Shidwa, Esq. . . . Representative of the Indian Merchants’ 

Association, Karachi. 

17. Rupchand Bilaram, Esq., LL.B. . Additional Judicial Commissioner, Sind 


Written statement of Mr. JHAMATMAL GULABRAI, Representative 
of the Sukkur Bar Association. 


A (ti) 

1. Small causes ....... 

3 months. 

2. 2nd class ........ 

6 to 12 months. 

3. 1st class ........ 

12 to 18 months. 

District Covrt. 


1. Original suits ....... 

6 to 12 months. 

2. Regular appeals ...... 

6 months. 

3. Appeals from orders . . . . . 

3 months. 

B Claim proceedings in civil courts & District Court . 

3 to 6 months. 


2. Yes ; the main causes are the uneven distribution of territorial jurisdiction 
(it) undermanning of the department and (iii) inefficient judiciary. 

3. Greater personal attention on the part of the presiding judge to look into 
matters and the frequent use of Orders X and XII, C.P.C., particularly Order X. 

4. Yes ; all judges should be recruited from the Bar. No age-limit should be 
prescribed for subordinate judges. Recruitment from the I.C.S. should be stopped. 
But if that is not possible, a recruit from the I.C.S. should be made to work in a 
subordinate civil court for at least 3 years. Questions of policy should not be 
allowed to influence the making of appointments. A candidate for a subordinate 
judgeship should have at least 5 years’substantial practice at the Bar. Drafting 
of pleadings should be insisted upon as a qualification in subordinate judges. 

5. We have no district munsifs in our province. 

6. Transfers are not too frequent in our province. But too frequent transfers 
have a tendency to impede justice. 

7. The present method of judging the efficiency of a judge from the number of 
cases disposed of by him, as shown in the returns, is misleading. The number of 
judgments, particularly the quality of judgments, and the amount of work turned 
out every day should form the test of the efficiency of a judge. 

8. No. 

9. Yes. 

10 and 11. We have no district munsifs in Sind. 

12. No. 

13. Ordinarily there will be no objection if subordinate judges of merit are- 
invested with jurisdiction to try matters referred to in Q. 13. They will no doubt 
give greater satisfaction. But the present method of recruitment does not hold 
out any hope in this direction. Only selected officers should be invested with such 
powers. 

14. No. 


* Written statement and oral evidence printed. 
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15. No. There is no objection to suits to enforce simple mortgages by sale of' 
immoveable property being dealt with by small causes courts, provided the valuer 
of the suit does not exceed the pecuniary jurisdiction of the court. 

16. No. 

17. No. 

18. No. 

20. No. The right should not be curtailed as suggested. 

21. No. This will in many cases shut out 2nd appeals. Instead, security 
may be taken but not as required by appendix G. to the Civil Procedure Code - 
form no. 2 ; compelling a surety to mortgage his property is practically to scare- 
away the surety. 

22. Yes. 

23. No. (1) Security may be taken as suggested in Q. 21. 

(2) No revision petition should lie. 

24 and 25.The present method of serving summons is faulty. Unless the- 
bailiff is tipped, he does not effect service. He penalises the party by making; 
him pay fresh process fee if he is not tipped. 

Remedy (i) (a) No process fee should be levied at all. 

( b) In the event of non-service of process, no process fee should be- 

levied. 

(c) Higher court fee may be levied at the institution of the suit. An- 

increase of 1J per centum in court fee will perhaps make up. 

the loss arising from doing away with the process fee. 

ii. Service by registered post may be simultaneous. Witnesses may also be- 
served by registered post. The postman may make an affidavit of service before- 
tho postmaster. Efficient service on the part of the bailiff may be rewarded by a • 
small commission and special promotion. Quarterly reports of the working of the. 
bailiffs may be submitted by the nazir. 

iii. Substituted service may be encouraged. After return of summons twice 
unserved, substituted service may be ordered as a matter of course. 

iv. Not more than two adjournments may be granted for filing the written state*- 
ment. Further adjournment may be granted on payment of Rs. 5 to 15 to the- 
opposite side, costs to be paid in cash with the application for adjournment. 

v. The diary must be so adjusted as to dispose of work fixed for the day. The- 
judge may give attention to this matter personally. 

vi. If a judge goes on leave or for any cause finds that work cannot be proceeded. 
with, timely notice should be sent to parties and witnesses. This will save costs- 

vii. Delay in execution is more deplorable. System of returns is responsible- 
for this delay. Judges do not pay so much attention to execution work as to ori¬ 
ginal suits for their work is judged from the disposal of original suits, 

viii. Adjournments in execution matters may be granted on the same terms as- 
in original suits. 

ix. At least one full day in a week must be set apart for execution work. 

Procedure under S. 106 T.P.A. may be given a trial. 

26. Forms of plaints given in the C.P.C. are generally followed. Costs will be 
sufficient penalty. 

27. Yes. 

28. Yes. The village officer may be used. He may make an affidavit before 
a magistrate. 

29. Yes. 

30. This is done in Sind. 



476 


31. Greater personal attention of the judge ; frequent use of Orders X and XII 
■C.P.C. and discouraging vague pleadings or in other words strict compliance with 
Orders vi, vii and viii. 

32. Not Order XI; Orders X and XII are neglected. Greater personal atten¬ 
tion on the part of the judge will remedy the evil. 

33. Yes. 

34. Yes. 

35. It depends upon the judge. Costs of witnesses who ultimately prove nothing 
should be specially borne by the party calling them. In addition to that a sum of 
Rs. 5 to 15 may be allowed to the opposite party. 

36. Affidavits should not be the primary mode of proof. 

37. No. It will be a dangerous weapon in the hands of a judge who is averse 
"to doing work or who haB not a too sensative conscience or who is arbitrary. 

38. No. 

40. No. 

41. Yes. Procedure suggested will save time. Notices to all possible guar¬ 
dians may be sent on payment of one fixed court fee, say, 0-8-0, irrespective of 
the value of the suit. 

42. It is not taken undue advantage of. 

43. We suffer from short judgments. 

44. As a rule they are. 

45. Original by judges and adjourned by the office. We have no grievance on 
this point. 

46. Yes. 

47. No. Commissioner should have power to control examination. He should 
not be treated as a mere deposition-writer. As far as possible senior pleaders may 
be appointed to execute commissions for the examination of witnesses. Viva 
'voce examination should be encouraged. 

48. Yes it will be, provided costs are paid forthwith. Costs should be 
accompanied by the application for adjournment. In addition to the day costs 
reasonable compensation to the opposite party may be allowed. 

49. Yes, they are tried from day to day. 

50. The impression is that it does not. 

51. No. 

53. Yes. 

54. Yes. 

55. Yes. 

56. (a) No. (6) No. (c) Yes. The suggestion is nice. 

57. The present language may be allowed to stand. 

58. The suggestion may be carried out. 

59. Yes. The proviso should not be deleted. But it should be brought out 
clearly that the decree should be a joint decree and passed personally against the 
defendants. 

60. No. 

61. Notice is necessary when execution is sought against the legal representative. 
Notice is necessary in case of arrest even though execution is applied for within 12 
months of the decree except when the judgment-debtoi has no property within the 
jurisdiction of the court or is about to leave the jurisdiction of the court. In case 
of attachment no notice is necessary. 

62. Yes, it will work hardship. No change is required. 
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63. One notice is sufficient. 

64. Yes. They should not; proclamations should be drawn up in the pre¬ 
sence of the judgment-debtor. No ; does not arise. 

65. No. 

66. (a) Yes. 

(6) Yes. 

(c) Yes, even though the plaintiff does not desire. 

(d) Yes. 

(e) Usually 6 months. Final decree should be passed forthwith. Personal 
decree should also be passed at the Bame time. 

67. No. Does not arise. Yes. Compensation not exceeding Rs. 1,000. 

68. No. Security may be taken. 

69. Not necessarily. There is not much delay. Subordinate judges are in¬ 
vested with insolvency jurisdiction. 

70. No. Arrest or attachment before judgment does operate effectively to 
prevent delay. 

71. No. 

72. Yes. Attestation by an attesting witness, as in probate proceedings, may 
be insisted upon. 

73. Yes. 

74. Articles 146 A and 148 Bhould be amended so as to reduce the period to 12 
years. 

76. No. 

77. Yes. 

78. It practically does. But it is equitable. 

79. Yes. The cost should be uniform as suggested. 

80. If the document bears a thumb impression it may be accepted. 

81. The present law as to benami may be allowed to stand. 

82. No. Compensation not exceeding Rs. 1,000. 

83. Yes. Sales and leases should likewise be attested. 

84. The present law as to maintenance and champerty may stand. 

85. No. 

86. Yes. In place of the I.L.R. only one publication may be brought out 
under authority of each of the High Courts. To discourage other publications 
they shoud not be accepted. 

87. It will be useful to codify Hindu Law. 


Mr. JHAMATMAL GULABRAI, Representative of the Sukkur Bar 
Association, called and examined on Monday the 8th September, 
1924. 

Dr. DeSouza. — Q. You represent the Bar Association of Sukkur ? 

A. Yes. 

Q. How many members are you there ? 

A. We are 59. 

Q. What is your experience of the Bar Association at Sukkur with regard to 
touting ? 

A. It is not rampant in our district. 
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Q. But severe action was taken by one of your district judges and I think 
certain number of men were reported as touts to the Judicial Commissioner’s 
Court f 

A. I do not know the exact number, but I believe four or five people were re¬ 
ported against and three of them were declared as touts. 

Q.. On what did the district judge take action ? 

A. On the report of the subordinate judge at Shikarpur. 

Q. Did the Bar Association have the initiative in any of these proceedings ? 

A. No. 

Q. Do you not think that the Bar Associations should be more alert to take 
action against touts, in their own interests ? 

A. Yes, the Bar Association might be more alert. 

Q. What is your idea about the prevalence of touting in courts other than thoso 
an the Sukkur district ? 

A. I have no idea because I nave no experience of those courts. 

Q. What about the petition writers, do they some time act as touts ? 

A. Not as a rule. 

Q. What are the qualifications of a petition writer 1 

A. No particular qualifications are prescribed, but generally in the beginning 
<they work with some old and good hands, and then in the course of time they them¬ 
selves are appointed petition writers. 

Q. What about the bond writers ? 

A. They have nothing to do with the drawing up of the pleadings. They solely 
•devote their attention to the bond writing. 

Q. Do they draft most of the conveyances and the written instruments which 
•are registered in the sub-registrar’s office ? 

A. In the mofussil most of these things are done by the bond writers. 

Q. And does not the language which is used in these conveyances lead to a great 
-deal of litigation ? 

' A. There are good many competent bond writers and as a rule the bond writing 
as done carefully. 

Q. Do you find that want of training of the bond writers leads to much liti* 
Ration ? 

A. Not very much. 

Q. Would you be in favour of a suggestion that this class of bond writers should 
ibe trained and that they should be licensed ? 

A. That will be preferred. 

Q. Of course in that case they will necessarily raise their fee ? 

A. I should think so. 

Q. Do not people go to the lawyers when bond writing of that kind is to be done ? 

A. Now people are realising the importance of having these documents written 
>by the lawyers. 

Q. I believe the only reason why they do not go to the pleader is because 
they have to pay a heavier fee ? 

A. That is true. 

Q. But they do not realise that a rupee or two spent extra will save a hundred 
•rupees afterwards ? 

A. Yes. 

Q. In Sukkur district they are beginning to realise this and people are now re¬ 
porting to pleaders for the purpose of having the mortgage deeds, sale deeds and 
other conveyances drafted f 
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A. Pleaders are more resorted to now than formerly 

Q. But still there is room for improvement f 

A. Yes. 

Chairman. — Q. Do these people draw plaints sometimes f 

A. The petition writers attached to the court and not the bond writers. 

Q. Are the bond writers permitted to Bit in the court’s precincts ? 

A. No. 

Q. How can you manage to license them i What is there to prevent a person 
from carrying on business as a bond writer in the bazzar f It is rather difficult 
to license them except as regards those who want to ply their trade in the court’ 8 
precincts. 

A. I quite agree. 

Dr. DeSouza. — Q. Might it not be possible to say that no document will be re¬ 
gistered unless it is written by a licensed bond writer ? 

A. That cannot be practicable in the mofussil. 

Q. But the sub-registrars’ offices are generally frequented by these bond writers 
and it is only theie that they have to be registered ? 

A. But sometimes the sub-registrar has to be called at home. 

Q. In such a case it will be difficult to get a bond writer, who is generally to be 
found in the town ? 

.4. Everything is finished in the village and then the document is taken to the 
sub-registrar’s office. 

Q. Turning to another point, I see that you have a great deal of complaint 
about the service of processes. What is the nature of your complaint ? 

A. The process-servers sometimes avoid serving because they get a higher com¬ 
mission from the defendants. So far as witness summonses are concerned, they 
are served without any delay. 

Q. With regard to service of witness summons there is no complaint ? 

A. More or less. 

Q. It is only with regard to service of defendant summons ? 

A. Yes. 

Q. And that is due to the natural tendency' of the defendant to evade service f 

A. Yes. You may say so. 

Q. What remedy would you suggest for improving the service of processes on 
the defendant ? 

A. Simultaneous service by registered post. 

Q. Side by side with the service by the court’s peon, the letter would go by 
registered post ? 

A. Yes. 

Q. In some provinces they adopt this method. That service in the first instance 
would be by registered post, and if the defendant appears on the day fixed then 
it is all right, but if the defendant does not appear then a process would be sei ved 
through the agency of the bailiff. What do you think of that 1 

A. I would say that the service by the process-server and the service by the re¬ 
gistered post should be simultaneous. 

Q. In the Punjab they adopt that method. In Madras they reverse the order. 
They first resort to summons through the bailiff and if it fails then they serve the 
summons through registered post and that is the second alternative. You suggest 
the third alternative, that it should be simultaneous ? 

A. Yes, because that will save time. 

Q. Is service by post resorted to frequently in the town of Sukknr t 

A. Not frequently. 

VOI,. in. B 
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Q. Is it only made on the application of the party ? 

A. Yes. 

Q. What is the result of service by registered post in the Sukkur district ? 

A. It is effective. 

Q. But is it only confined to the headquarters town ? 

A. In larger towns where people can be found without any difficulty and not 
in the interior. 

Q. In what towns is it now used ? 

A. In Taluqa towns such as Shikarpur, Jacobabad and Rohri. 

Q. Do you not think that the postal peon is as liable to corruption and suspicion 
as the bailiff is ? 

A. I think so. 

Q. Then where is the force of the remedy that you suggest '! 

A. If the process-server serves the defendant and also the postal peon then you 
can rely upon one or the other. 

Q. You make a suggestion that in order to ensure better service, no process 
fee should be allowed at all ? You would abolish it altogether ? 

A. It happens in this way. The bailiff sometimes does not get his commission' 
from the plaintiff and in order to punish him he returns the process as unserved and 
the result is that the plaintiff has to pay process fee for the second time, but if the 
process fee is done away with, he can not penalise him. 

Q. He can penalise him for getting some bakhshish. If the plaintiff pays him 
four annas then the defendant can pay him eight annas and get his purpose served ? 

A. Very likely. 

Q. I do not see how your remedy would serve the purpose ? 

.4. In some cases it may prove useful. 

Q. Is it a frequent occurrence that the bailiff never goes to the village and make* 
a return from the headquarters ? 

A. He does so but on very rare occasions. He generally goes to the village be* 
cause he has the temptation of having some commission from the party who 
takes out the process. He does make an attempt. 

Q. Have you got an idea of the percentage of pesonal service in a court like 
Sukkur ? 

A. I think it will be about 75 or 80 per cent. 

Q. Would you call that unsatisfactory service ? Is it not reasonable to think 
that in the remaining twenty percent, the defendant on account of certain reasons 
may not be in the village and so he could not be served V 

A. In Sindh the practice is that the bailiff is accompanied by the party or his 
agent when he goes out to serve a process. 

Q. Is it always necessary for the party or his agent to accompany the bailif. 
Is it necessary that there should be an affidavit of the identifier for the purpose of 
verifying service ? 

A. As a matter of rule the party does accompany the bailiff and there are affida¬ 
vits both by the bailiff and the identifier. 

Q. Is it the practice that in every case the bailiff does not leave for the village 
unless an identifier accompanies him ? 

A. So far as the interior is concerned the bailiff goes to th* party first and then 
goes to the place where the defendant has to be served, and effects service. But 
I think it is not necessary for the party to accompany the bailiff because he will 
be in a position to find out the man on whom the process has to be served. 

Q. If the address is properly given, and I take it the registrar sees that tho 
address is given properly, would it bo difficult to find out where the defendant lives t 
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I do not think it should be difficult. Can he not get the assistance of the Mukhia 
or the village headman 1 

A. The difficulty is that village headman is not always available in the village, 
but there seems to be no reason why he should not find out the man and serve the 
process on him. 

Q. Are villages in Sind scattered, I mean are they sparsely populated ? What 
is the population ? Is it more than 500 ? I do not think it is above 500 in many 
of the villages. 

A. In some cases it is above 500 but generally it is less than 500. So far as 
the mofussil is concerned affidavit of the party or his agent is insisted upon ? 

Q. Do you not think that it is an unnecessary provision which creates great delay 
and causes extra trouble and expense to the plaintiff ? Do you not think that 
this system of always taking an identifier, which apparently prevails here, should 
be discontinued ? 

A. Yes it may be discontinued because it will save a lot of time, worry and ex¬ 
pense to the plaintiff. 

Q. If there is less effective service, then it is a question of better supervision T 

A. Yes. 

Q. What kind of supervision would you suggest ? 

A. I think if the bailiff is somewhat smart he may be given special promotion¬ 
al. There are two ways of encouraging bailiffs—One is of giving commission 
and the other is of punishing the least efficient man. Do you not think that the 
man who is at the bottom should be punished? 

A. That may also be done. 

Q. I suppose no returns are sent by your nazir at all. 

.4. I think not. 

Q. Neither to the district judge nor to the 1st class subordinate judge t 

A. Yes. 

Mr. Justice Stuart. — Q. Is not the real difficulty that the supervision is quite 
iinefficient ? 

A. Yes. 

Q. If you improve the supervision you would probably improve the bailiffs ? 

A. Yes. 

Q. After all the civil court’s bailiffs are no worse in character than the other men 
of the same class, yet we find that in the Revenue Department the service is much 
more satisfactory ? 

A. Yes. 

Q. Because the revenue process-server is better supervised and if he does not do 
the work properly he is punished ? 

A. Yes. Policemen also serve their processes effectively. 

Dr. DeSouza. — Q. Does the same remark apply to the Muk htar kar peons ? 

A. Yes. 

Q. The villages where they serve the processes are as remote as those where 
■civil processes are served ? 

A. Yes. 

Q. Why then should there be such a difference ? 

A. Lack of supervision. 

Q. Do you know what is the nature of supervision on the Mukhtar kar peons ? 

A. I don’t know. 

Q. In revenue cases you never hear any complaint ? 

A. No, they are served at the first time. 

b2 
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Q. How many courts have you in Sukkur at the headquarters 7 
A. VVe have a district judge, a joint judge and a first class subordinate judge 
invested with sessions judge’s power. Then we have one 1st class subordinate 
judge at Shikarpur and one second class subordinate judge each at Sukkur, Rohri 
and Jacobabad. 

Q. Then at the headquarters you have five courts. 

A. Five courts but three judges. One district judge, a joint judge and then 
a first class subordinate judge invseted with sessions judge’s powers. 

Q. Have you no second class subordinate judge in Sukkur 7 
A. We have one but only for three months. 

Q. That, I understand, is going to be discontinued 7 
A. I don’t know. 

Q. You practise in the district court 7 
A. Yes. 

Q. I find that in the year 1923 there were 26 original suits instituted out of 
which 13 were disposed of and out of these 13 only three were contested and 13 are 
pending. What is the nature of these suits 7 

A. They are suits against the manager of estates and against the Secretary of 
State. 

Q. Here I notice that some of the 26 suits instituted were against the Secretary 
of State and some against the manager of encumbered estates but is there any 
reason why suits against the manager should be heard and tried by the district 
judge 7 Had those been against other persons they would have been tried by first 
and second class subordinate judges but simply because they are against a 
government officer who is in charge of the estate, they should be heard by the 
district judge. Do you see any particular reason for that 7 
A. There is no reason for that at all. 

Q. Would you be therefore in favour of—-so far as your association is concerned 
—amending the Sindh Civil Court Act 7 
A. Yes, the Bombay Civil Court Act. 

Q. You know in Bombay the Act has been amended so as to make the suits 
against the Court of Wards triable by a first class subordinate judge 7 
A. Even here that is so. 

Q. What do you think about the cases against the Secretary of State for India 
in Council 7 

A. I think these suits may also be tried by the subordinate judges. 

Q. You have no objection to that 7 
A. No. 

Q. In Bombay they objected to this very violently. Here you have no objec¬ 
tion 7 

A. No. As a matter of fact this work was purposely given to the district judges 
in this part. 

Q. On what grounds 7 

A. It is said that if the original suits are withdrawn from the district judges 
they will have no experience of original suits. 

Q. That can easily be remedied. He can have some suits from the subordinate 
judge. Is there any other reason 7 
A. No. 

Q. Is there any congestion of such class of suits 7 
A. I don’t think so. 

Q. Another very curious thing is that, m spite of the fact that these suits are 
tried by the district judges, out of 13suitsonly three were contested and the rest 
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wero not contested. If the nature of the litigation is such there is no reason for 
giving them the highest tribunal in the district ? 

A. None. 

Q. Who does the first appeals in your district ? 

A. District judge and the joint judge. 

Q. Who is your joint judge now ? 

A. Mr. Chani Ram. 

Q. Is he not the 1st class subordinate judge? ? 

A. He is not in that cadre. 

Q. Has your district judge time to do civil appeals ? I understand that he 
has only time to do sessions work. 

A. Yes, there is plenty of sessions work. 

Mr. Justice St)iart. — Q. When do you expect an appeal to come up for hearing 
after the date of its institution ? 

A. As soon as the respondent is served. 

Q. Surely not. Do you mean to say that the appeals are heard as soon as res¬ 
pondents are served ? Is it not a fact that you do not have your appeals disposed 
of even within a year ? Do you not think that a man is lucky if his appeal is dis¬ 
posed of within 18 months ? 

A. I should think so. 

Dr. DeSouza. — Q. What appeals are now put up on the board ? Appeals of 
1922. 

A. No, of 1922 and 1923. 

Q. Some of 1921 too. 

A. Very few. 

Q. I find that these returns do not show how many appeals were disposed of 
by the district judge and how many by the joint judge ? 

A. We got the joint judge only in 1924. 

Q. And that joint judge was appointed owing to the accumulation of appeals ? 

A. Accumulation of sessions and appeals. 

Q. I find that in this province Order XLI, rule 11, is very rarely used by the 
district judge. What is the procedure with regard to appeals when they are first 
filed in the district court ? 

A. They are presented to the clerk of the court who submits them to the district 
judge for orders. Then the district judge decides what appeals should be fixed for 
summary hearing under Order XLI, rule 11. 

Q. Does he fix a considerable number ? 

.4. A limited number. 

Q. What happens to those that are fixed under Order XLI, role 11 ? 

A. As a matter of course they are more or less admitted. If an arguable point 
is presented before the judge he admits them. 

Q. Is the nature of the litigation in the Sind province such that there would be 
an arguable point in practically every first appeal that is presented ? I find that 
out of 470 appeals that were presented in the district court only 19 were dismissed 
under Order XLI, rule 11, and that compares very very unfavourably with Bombay 
where out of a total number of 4,300 more than 700 were dismissed under Order XLI, 
rule 11. Is it because the district judge does not find time enough to go through the 
judgment so as to know what appeals can be really disposed of unde^ Order XLI, 
rule 11, and what appeals should be necessarily admitted ? 

A. I suppose he relies on the weakness of the judgment. 

Q. But still when they come on for hearing he confirms a very large number of 
them ? 

.4. That is probably when he has heard the other side. 



Q. Is it the respondent’s pleader who gives strength to the case I 

A. More or less. 

Mr. Justice Stuart. — Q. Do you find that the amount of land acquisition litiga¬ 
tion is increasing very largely in your district as a result of the Sukkur barrage 
scheme ? 

A. Yes it is increasing. 

Q. Is any attempt made to cope with that increased work ? 

A. The suits have not yet arrived. I believe up till now only forty references 
have been received by the district judge. 

Q. How have they been delayed ? 

A. Perhaps the claimants have not been served. 

Q. But those are the people who put in objections ? 

A. But the case is sent on by the land acquisition officer to the district court. 

Q. Is not the reference made because the claimant refuses to accept the award. 
Surely service on such a claimant takes a very short time ? 

.1. But the land acquisition officer has been able to dispose of matters only 
recently. 

Q. I have heard a good many of land acquisition cases, and they came up for 
hearing within a month. I never had the slightest difficulty in having the claimant 
served. He is not an elusive person, he wants to receive the notice as quickly as 
possible. So if they take a long time in serving notices, it must be due to the fact 
that the machinery is not good ? 

A. But so far as the land acquisition matters are concerned, references have 
been received very recently. My opinion is that about forty have been received. 

Q. Has any attempt been made to meet the situation, to send an extra man to 
hear these cases ? 

A. I do not know the arrangement. 

Dr. DeSouza. — Q. I think the number of such oases in Sukkur is very very few 
so far ? 

A. Yes. 

Q. And so far as I know there are not many cases in Hyderabad ? 

A. I have no experience of Hyderabad. 

Q. So the question has not become so acute. It is only two or three years hence 
that the question might become acute ? 

A. Yes. 

Q. I see you say that one fruitful cause of delay is the facility with which the 
adjournments are granted by the courts, and you begin with the facility in giving 
adjournments for filing written statements ? 

A. Yes. 

Q Are adjournments on this account granted as a matter of course ? 

A. Yes ordinarily. 

Q. In all class of cases ? 

A. Generally. 

Mr. Elphinslone. — Q. Even if it is opposed by the other side T 

A. Sometimes they are granted in spite of opposition from the other side. 

Dr. DeSouza. — Q. I take it that the first date fixed for the filing of the written 
otatement is six weeks or two months from the institution of the suit. 

A. It would not exceed two months. 

Q. And on that date the defendant generally asks for more time and that i9 
granted ? 

A. Yes. 
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<3. About a fortnight is given ? 

A. Generally. 

Q. And on the expiry of that, the defendant asks for more ? 

A. Then he appears by the pleader. 

Q. The pleader says that he has just got instructions and so he wants time ? 

A. Yes. 

Q. And further time is granted as a matter of course ? 

A. Yes. He gets two adjournments. 

Q. Why two ? 

A. I do not know, that is the practice. 

Q. Then, when is the written statement finally given ? 

A. Within about three to six months of the service. 

Q. That is a wide margin. 

Mr. Elphinalone. — Q. Do these delays in filing the written statement delay the 
disposal of the suit ? Is the suit likely to come on for hearing within that time 1 

A. Yes. Parties know the grounds and sometimes matters are compromised 
or referred to arbitration. 

Dr. DeSouza _ Q. In this respect yon of course have experience of litigation 

against Government. Well in these cases is Government not the greatest offender ? 

A. Yes, because the Secretary of State always has very long adjournments for 
filing written statement. 

Q. How long does it usually take for the Secretary of State to file his written state¬ 
ment finally. ? 

A. I think it will come to about a year. 

Q. Is it not up to the judges to take action against the Government ? I have- 
very often taken action. I have many times told the Government pleader to file 
the written statement within three months failing which I would proceed ex parte, 

A. That all depends upon individual judges. 

Q. You suggest that in order to make these delays less harassing you would 
penalise them by insisting upon the deposit of Rs. 5 or Rs. 10 in cash for each ad¬ 
journment. How would you dispose of that cash ? 

Q. That will be very effective according to us and the cash should go to the other 
party. 

Q. What would it represent ? 

A. It would pay the plaintiff for the inconvenience and trouble he has to 
undergo in coming to the court. 

Q. Is it necessary for the plaintiff to attend court at the time of the filing of the 
written statement ? 

A. Ordinarily the plaintiff does attend. 

Q. What would you do with regard to adjournments which are granted for the 
convenience of the parties or pleaders ? Would you also be in favour of compensat¬ 
ing the other party by compulsory deposit of Rs. 10 or Rs. 15 ? 

A. Sometimes adjournments are granted for the convenience of the parties ar.d 
I would be in favour of the same suggestion in this matter. Look at the incon¬ 
venience to the other side and for that inconvenience it must be compensated. 

Q. What would Rs. 10 or Rs. 15 represent ? Would that represent the batta 
to witnesses ? Your point is that something substantial should be paid to the 
other side in order to compensate it. 

A. Whether it is the plaintiff or it is the defendant, he mu3t be compensated. 

Q. Would you fix a definite figure } 
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A. Anything between Rs. 5 and Rs. 15. 

Q. Would it always work satisfactorily in every calss of case because in petty 
cases, the whole of the pleader’s fee would not come to Rs. 15 ? 

A. That is why I have suggested Rs. 5. 

Q. Rs. 5 is a very low figure. It docs not represent the actual costs ? 

A. It will not in many cases represent the actual costs; it will represent 
the trouble and inconvenience and therefore I will suggest the same remedy as 
I have suggested in the case of the filing of written statement. 

Chairman. — Q. When a case is once put down for hearing, is it easy to get an 
adjournment ? 

A. Yes. 

Q. And in consequence of that has the man to bring his witnesses again and again 
on different dates 1 

A. Yes. 

Q. How many cases in your experience does the judge put down for trial on 
the same day 1 

A. I have known first class subordinate judges putting down as many as 10 to 
15 first class cases. 

Q. Now, would you like to do something to put down this practice by which 
the public is put to so much inconvenience and trouble and expense by bringing 
their witnesses to the court several times ? 

A. Yes. 

Written statement of Mr. KIMATRAI BHOJRAJ, Representative of 
the Karachi Bar Association. 

1. The duration of the original suits of commercial nature should not exceed 
eight (8) months and of other suits 12 months. 

The duration of first appeals should not exceed 12 months and of second and 
miscellaneous appeals 6 months. 

2. The period actually taken now for the disposal of these matters does exceed 
these limits. The main causes of delay are these (i) defective procedure, (ii) unpre¬ 
paredness of the parties, (iii)the various tactics adopted by thedishoncst defendants 
to protract proceedings and (iv) insufficient efficient staff. 

3. Remedies are suggested in the following answers to further questions. 

4. All judicial officers, ».e., subordinate judges, district, additional and joint 
district judges, judges of the courts of the judicial commissioners, chief courts and 
High Courts should most certainly be recruited from the Bar. The appointments to 
the 3 latter courts should be by selection and not by routine promotion. Proceed¬ 
ings would also be greatly speeded up if superior posts in the courts’ offices were 
recruited either from the Bar or at least from men of education and ability. The 
present system of filling these posts by promotion from clerks who join on the lowest 
grades and have only poor education and abilities is unsatisfactory. Promotion 
of such men to responsible posts should be the exception and should only be done 
in cases of marked ability. 

5. We have no district munsifs in our province. Subordinate judges should 
be appointed on probation for two years befoie being confirmed in their posts. 

6. No. 

8. Not in our province. 

9. Yes, the jurisdiction of the provincial small cause courts should be enhanced. 
Suggestions on the point are made in answer to question No. 16. 

12. No. 
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13. Yes. As the subordinate judges in our province are very hardworked, it 
will not conduce to efficient and speedy disposal of original suits if they have to 
do other work. 

14. The panchayats in our province are not sufficiently developed and effi¬ 
cient enough to perform any judicial work. 

15. I suggest that provincial small cause courts should be invested with juris¬ 
diction to try all ejectment suits between landlords and tenant where the subject 
matter of the suit for the purposes of jurisdiction does not exceed the pecuinary 
jurisdiction of small cause courts trying such suits. I further suggest that the 
provincial small cause courts may also try suits relating to partnerships where 
the capital of the partnership does not exceed its pecuniary jurisdiction. 

16. I am not in favour of this. But district and joint judges and first class 
subordinate judges may be invested with powers to try cases under chapter 37 
(summary procedure on negotiable instruments) of the Civil Procedure Code. 

17. I am not in favour of this. 

18. No. 

20 and 22. Many frivolous second appeals are filed, but I am of opinion that the 
existing rule should stand. There is sufficient check in the provisions of Order 41, 
Rule 11, which in our court is properly enforced. 

21. No. 

23. No. I am of opinion that the enforcement of the deposit of decretal amount 
will act harshly on litigants. So far as interlocutory orders are concerned they are 
as a rule not revised by our Court here unless exceptional circumstances are shown , 
I am of opinion that the Court’s power to revise interlocutory orders in exceptional 
circumstances should be preserved. 

24. Suggestions are given in answers to Nob. 31, 32, 34, 35, etc. 

26. I am of opinion that courts may be empowered to send summons to defen¬ 
dants within British India in suitable cases by registered post. 

26. In our courts the forms of plaints given in the Civil Procedure Code are 
generally adhered to. 

27. No. 

28. See my answer to Question 25. 

29. Yes. 

30. I am in favour of the suggestion. 

31. The existing provisions are sufficient but the courts in this province gener¬ 
ally accept issues framed by the parties. I am of opinion that the court itself 
should frame issues and the provisions of the Civil Procedure Code as to the exam¬ 
ination of the parties and their pleaders at the time of framing issues should more 
extensively be taken advantage of. If this is done, much time will be saved. 

32. No, but more use might be made of these orders. 

33. No. 

34. No. I suggest that when Order 16, rule 16, clause 1, is not followed, the wit¬ 
nesses should be required to leave their addresses with the sheristadar of the court 
and all future notices should be sent to them at those addresses by registered post. 
If they change their address they must notify the same to the court or be liable to 
fine. 

35. Yes. I would suggest that the provisions of Section 35A of the Chil Pro¬ 
cedure Code relating to penal costs should be extended to this province. 

36. In these matters and in guardianship proceedings proof by affidavit should 
be allowed subject to the right of the opposite party to cross-examine deponents. 
Prepayment of special costs should not be required, that is to say no change is re¬ 
quired in the law. 

37. I do not agree with this suggestion. 
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38. The provisions of Order 37 may be extended to suits on mortgage and money 
bonds and the period of limitation should be extended to 12 months, which in the 
case of mortgage suits should be calculated from the first failure to comply with a 
demand for payment of the money sued for. 

39. I think the manager of a joint Hindu (Mitakshara) family should be suffi¬ 
cient to sue and be sued as representative of the family. In the case of joint family 
business, the member in charge of the kothi in question should be sufficient to re¬ 
present the whole family. 

40. I am of opinion that courts may be empowered to dispense with the bring¬ 
ing in of all legal representatives of a deceased party if the court is of opinion that 
the estate of the deceased party is sufficientlj' represented by the representatives 
already on record. 

41. Yes. 

I agree with this suggestion. I further suggest that courts may be empowered 
to dispense with service of notices on minors of tender age. 

42. It is taken advantage of. I therefore suggest that courts may, before grant- 
ing ex parte injunctions, in suitable cases insist on security being furnished and 
courts must see that the injunction cases are heard at as early a date as possible. 

44. Yes. 

45. No. Our rules provide that the boards of judges of the Judicial Commis¬ 
sioner’s Court should be setttled by the registrar. 

No. I would however suggest that the rule that suits should be tried from 
day to day, should be strictly adhered to. Unfortunately this rule is not always 
adhered to in the courts here. 

4ft.’ No. 

47. Yes. We have already got a rule that ordinarily commissions should issue 
on interrogatories. To check the evil 1 would however suggest that a court may 
order security being furnished to such extent as it thinks fit before granting a 
commission in cases where it is of opinion that the commission is applied for to 
protract proceedings. 

48. No. The payment of day’s costs is not sufficient to prevent frivolous appli¬ 
cations for adjournments. 

49. See answer to question No. 45. 

50. No. The district judges in our province are very hardworked officers- 
I would suggest that special district judges should be deputed each year to do the 
work of inspection of the lower courts. I may also point out that so far as our 
province is concerned the Judicial Commissioner does the inspection work for a 
month and a half every year. I would suggest that this period should be extended 
to three months. The present system of submitting returns is most objectionable 
and does not achieve the object with which it was introduced, viz. :—to expedite 
the disposal of suits. The courts become anxious to dispose of small suits and leave 
difficult and complicated cases to their fate or compel the parties or their pleaders 
to refer such suits to arbitration or settle them outside court. 

51. 1 agree that commercial suits should be given preference over other suits. 
I would suggest that an early hearing should be fixed for such suits and that on 
each day if there are any commercial suits on the list they should be tried in pre¬ 
ference to other suits. If there is a large number of commercial suits pending in 
a court, special days may be fixed for their disposal. 

54. I agree with this suggestion and I would further suggest that applications 
under Order 21, rule 50, clause 2, may also be disposed of by the courts to which 
decrees are transferred for execution. 

55. I agree with this suggestion. So far as the courts of this province arc con¬ 
cerned there is a decision of a Bench of the Judicial Commissioner’s Court that 
the proceedings taken by a stranger-purchaser are governed by Section 47. As 
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however there is a conflict of authority, clear provision to this effect should be 
inserted in section 47. 

66. I do not agree with the suggestions (a) and ( b ) but I agree with the sugges¬ 
tion (c). I am however emphatically of opinion that the decree-holder should be 
allowed to execute his decree at any time he finds, it convenient to do within 12 
years’ limit. 

67. I agree with this suggestion. 

68. I do not agree with this suggestion as it will work hardship on illiterate 
people in the mof ussil. 

59. I agree with the suggestion contained in the first part, I however think 
that deletion of second proviso to rule 16 of Order 21 will create complications. 
If it is deleted courts should be empowered to adjust equities between the parties. 

60. I am of opinion that no change in the existing law is necessary. 

61. Yes. So far as our courts are concerned it is already made part of notice 
of the execution petition. 

(6) Yes. 

62. I do not agree with these suggestions. 

63. No. 

64. I agree with these suggestions. The judgment-debtor may when served 
with summons in a suit or at the first or any subsequent hearing, be required to 
leave his address with the sheristadar of the court and notices may be served by 
registered post at such address or at any fresh address given, throughout the suit 
and execution proceedings. 

65. No. 

66. I do not agree with the suggestions o, b, c and d. In our province there 
is no system of granting certificate of encumbrances. As to ( e ) Yes. In suits relat¬ 
ing to small amounts it is not necessary to give six months’ time for redemption. 
Unfortunately in the courts here six months’ time is granted in all cafties. In a 
simple mortgage suit there is no necesisty for a final decree or a separate personal 
decree. 

67. No. 

68. Yes. 

69. The present law of insolvency is quite inadequate and affords protection 
to dishonest insolvents. The provisions of Sections 69 and 70 of the Provincial 
Insolvency Act should be made more stringent and re-enacted on the lines of sec¬ 
tion 476 of the Criminal Procedure Code. Further where the court deals with the 
dishonest conduct of an insolvent it should not have to resort to the cumbrous pro¬ 
cedure enacted in these provisions and should deal with the matter in a summary 
way. The present right of appeal against the decision of the Insolvency Court 
in such a matter should be retained as it exists in section 476. Criminal Procedure 
Code, but not further. 

70. The present provisions for attachment before judgment are not adequate« 

I would suggest that wide discretion should be given to courts to order attachment 
even where no dishonest intent is established and where the court is of opinion 
that if attachment is not ordered the plaintiff will not be able to reap the fruits of 
his decree if one is made in his favour. But the plaintiff in such a case should 
satisfy the court that he has a prima facie case. 

72. I agree with this suggestion that the registered deed of mortgage should be 
presumed to be valid and to make the person who disputes its validity to prove 
his case. But where the deed is not registered an attesting witness should be 
oalled. 

73. I agree with this suggestion. I would further allow secondary evidence 
consisting of commercial documents such as Force Majore certificates to be given 
by consent of parties. 

74. The Law of Limitation is already stringent. 
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Act 9 of 1922 should be extended to Sind. (2) Courts may be empowered to order 
security for costs to be furnished by the plaintiff and security for such amount not 
exceeding the claim and costs in suit to be furnished by the defendant in cases where 
the court is of opinion that the suit or defence is a frivolous one. (3) Suitable rules 
to enforce payment by garnishees of attached debts without recourse to suits on 
the lines of Order 45 of the Supreme Court Rules may be enacted. (4) At any 
time after an execution application is presented if the decree-holder so desires, the 
judgment-debtor may be examined by the court or such officer as the court appoints 
in his behalf as to his dealings and properties. This provision to apply also to the 
enforcement of awards filed under the Indian Arbitration Act. (5) When the 
court disposes of an application under Order 21, rule 58. against the applicant it 
may be empowered to require the applicant to furnish security for such amount 
not exceeding the decretal amount and further costs as it thinks fit, as a condition 
precedent to his instituting a suit under Order 21, rule 63, Civil Procedure Code. 
Tho period of one year allowed for such a suit should also be shortened. 

76. No. 

77. I would suggest that a provision may be made that all partnership with 
a capital of Rs. 500 or more should be evidenced by written partnership deeds 
but such a deed should not be compulsorily registrable. 

78. I am of opinion that doctrine of part performance should only apply to 
original parties t-o the transaction and should in no ease affect transferees for value 
without notice. 

79. No. 

80. No. 

81. I do not agree to this suggestion. 1 ch> not think that a provision of this 
nature will assist in the realization of the fruits of the decree speedily. The present 
law provides sufficient safeguard for the put pose. 

82. No. 

83. It is not necessary to retain the provision. There should be no difference 
between sale deeds, leases and mortgage bonds. 

84. I would suggest that the law in India should be the same as in England. 

85. No. 

86. No. 

87. I do not think so. But I am of opinion that a revision of the Indian Arbi¬ 
tration Act which is full of defects is long overdue. A complete enactment relat¬ 
ing to the law of arbitration whether through the court or without its intervention 
i 3 very urgently required. It is also very necessary that the Presidency Towns 
Insolvency Act should be extended to Karachi. All commercial bodies including 
the Chamber of Commerce have for years been pressing on the Government the 
urgent necessity of such extension. The present Provincial Insolvency Act is utterly 
unsuitable for a growing city like Karachi. 


Mr. KIMATRAI BROJRAJ, Representative of the Karachi Bar Asso¬ 
ciation, called and examined on Tuesday, the 9th September 1924. 

Mr. Elphinstone. — Q. In your answer to question No. 5 you suggest that sub¬ 
ordinate judges should be appointed on probation for two years before being con¬ 
firmed in their posts. Do you think that would tend to greater efficiency ? 

Mr. Kimatrai Bhojraj. — A. I think two years should be the minimum period 
if not more. Now absolutely raw people are appointed as subordinate judges. If 
their work iB found to be unsatisfactory they should not be confirmed in their posts 
after two years. 
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Q . In answer to question No. 13 you suggest that it would be desirable to invest 
subordinate judges with jurisdiction to try probate and succession certificate pro* 
ceedings, but do you think that will be acceptable to the public ? What is your 
opinion with regard to the second part of the question 1 Would you invest selected 
officers with such powers ? 

A. I think all first class subordinate judges should be invested with Buch 
powers. 

Dr. DeSouza. — Q. Do you really consider that subordinate judges are over¬ 
worked here ? Well I can only go by figures. I find that last year the first class 
subordinate judge in Hyderabad disposed of only eight contested suits in the 
whole of the year. Again I find that the first class subordinate judge in Sukkar 
did only 33 contested suits in the whole year. Do you think these figures compare 
favourably with the figures of other provinces ? 

A. The cases disposed of by these subordinate judges might have been very 
complicated and a lot of evidence might have been taken. 

Q. I see that the highest number of contested suits disposed of in this province 
is only 33 ? 

A. These returns are not a safe guide. Some cases may have been heard and 
evidence taken and before the delivery of judgments may have been compromised 
So far as I know judges keep themselves occupied the whole time. I do not generally 
go to Sukkar or Hyderabad but from reports I have heard that they are overworked. 
My impression is that they are overworked. 

Mr. Elphinslone. — Q. As regards investing of sub- registrars with jurisdiction 
to try certain cases, what is your opinion 1 

A. They are ordinary revenue clerks and have absolutely no experience of judi¬ 
cial work. 

Q. Then with regard to the extension of the small cause court jursidic- 
tion you suggest that ejectment suits and suits regarding partnerships, where the 
capital does not exceed the pecuinary jurisdiction, may be tried by the small cause 
court. Would you also include rent suits other than house rent suits. At present 
you have got only house rent suits. 

A. I would not, because some very complicated questions may arise with regard 
to agricultural lands. There would be risk in these cases. 1 do not think there 
are many rent suits in Karachi. It will not materially affect the work of the ^ 
small cause court. 

Chairman.—Q. Would you just explain to me whether suits relating to ord- 
j nary agricultural rentgo before revenue courts here 1 

A. Cases relating to recovery of assessment go before revenue courts, but other 
suits go before civil courts. If an ordinary agricultural landlord sues for rent that 
case will go before a civil court. Suits relating to recovery of assessment go before 
revenue courts. 

Dr. DeSouza.—Q. Well cases under section 86 of the Land Revenue Act ate 
tried by revenue authorities ? 

A. Yes, when there is a question of assessment then the suits are tried on the 

revenue side. , 

Mr. Elphinslone.--Q. Now with regard to the service of witnesses, do you thin* 
that service by post would be better ? 

A. Yes. 

Q. Now with regard to the attendance of witnesses what method would you 
suggest to facilitate the attendance of the witnesses after the first date of hearing T 
I mean after the witnesses have once attended. 

A. So far as the judicial commissioner’s court is concerned, I can say that about 
eighteen or twenty cases or fifteen long cases are put up on each judge s board. 
Now we have three original courts working and we have three dozen suits at least 
in which evidence has to be recorded. I think it is very very prejudicial to the 
interests of merchants and litigants to come and loiter abort the court for hours. 
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There is no sitting place for them and now they are kept at least up to 3 o’clock 
fo know whether their cases will be taken up or not. I would therefore suggest 
first of all that there should be a rearrangement of courts and not more than six 
cases should be fixed on each board and secondly I would suggest that the judges- 
should go through their lists and see what cases are ripe and what are not ripe and 
in cases when they find that a case is not likely to be taken, they must let the wit¬ 
nesses go and need not keep them waiting for hours. 

Q. Then I think you agree with the suggestion made by Mr. Copaldas Jhamat- 
mal yesterday that the judges should, when they first come into court, look through 
their cases and discharge the witnesses in cases which are not likely to be taken 
up ? 

A. Ye3. I agree that it should be done in the earlier part of the day and not 
in the later, as is being done in these days. 

Chairman. — Q. If you have three courts, then I think it would be alright- 
You see they are all doing the safne sort of work and you can have a reserve list 
and it is not necessary for each judge to have an enormous number of cases fixed 
for each day. 

A. Yes, that can be done. 

Mr. Elphinstone. — Q. At the present moment even when one judge’s work 
collapses, if another judge has work, a case is transferred to him. 

A. Yes, that is so, but the difficulty which we find is that thirty cases are fixed 
for one day on one judge’s board and it is not possible for the pleaders to go through, 
each of them. 

Chairman. — Q. Suppose a case is fixed for Monday and is 8th on the list and 1 
is not reached. Now will that case be adjourned for another month or will that 
will bo taken on the next day, i.e., Tuesday. 

A. No, it is not the case. The rest of the work is adjourned. It is at the same- 
time left to the discretion of the judge to put that case up for Tuesday but ordin¬ 
arily it is not done. 

Q. Ordinarily what happens ? 

A. Cases are discharged. 

Q. And a date is taken afterwards ? 

A. Yes. 

Mr. Elphinstone. —On the following Saturday. 

A. Yes. 

Q. The date is given by the registrar. 

*4. Yes. I personally think that the dates should not be given by the registrar 
but this work should also be done by the judges themselves. I think that the judges 
should take some interest in this matter so that they may know what cases should 
be heard early and pleaders can also have a chance to represent this. 

Chairman. — Q. Apart from the cases which require special expedition would 
it not be better to have one cause list and each judge should take a reasonable number 
so that the cases may come in turn. 

,-l. That is the system in the Bombay High Court ? 

Mr. Elphinstone. — Q. Would that be possible in a place like Karachi where 
you have got one man doing the work both of solicitor and counsel ? 

Dr. DeSouza. — Q. Is it not possible to arrange this here in Karachi where there 
is a system of partnership ? The system does not prevail in any another province 
but it does prevail here. You are often 3 or 4 men and I don’t think the clients 
have any objection to any one of them appearing. 

A. Sometimes it does happen. 

Q. Is that not rare ? 

A. Yes. 

Q. Still it ougnt to be simpler here 1 
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A. If we get a notice 3 or 4 days earlier that our cases are coming off before such 
and such judge, I think it will be alright. 

Mr. Elphinstone. — Q. One other point regarding the settling of the board by the 
judges at the beginning of the day. Under the present system of the dates being 
taken on Saturday it is impossible to bind the witnesses over. They have to be 
served all again for the fresh hearing. 

A. Yes. 

Chairman. —There does not seem to be very much point in binding over 
the witnesses. If the witness was told that his subpoena holds good, then all that 
you have to do is to give him at the same time the batta and the date. To execute 
a bond and binding him over is rather a cumbersome formality. 

A. A bond may be taken that he may attend every hearing of the case. 

<2- What is the good of the bond ? That is his duty under the subpoena. 

A. As a matter of fact no bonds are taken. 

Q. That part of the Code might be amended by being struck out and as long as 
the man is under a subpoena I see no reason for requring him to give a bond again ? 

A. The difficulty arises from the fact that the witnesses have now to wait till 
three or four in the evening and then they are required to come again. They should 
be told early in the day if they are not required. 

Q. Then the judge should go through the list of cases at the earliest possible 
moment and fix a date for the next hearing '! 

A. Yes. And another suggestion is that the parties should be asked to serve 
their own witnesses. 

Q. Let them serve subpoenas of their own witnesses ? 

A. Yes. We have got sixteen or seventeen eases adjourned from the board 
every day and the clerk of the court is not able to cope with the work of issuing 
fresh notices, etc. If it is left to the parties or their pleaders to serve their own 
subpoenas and arrange for the attendance of their own witnesses that would avoid 
a good deal of delay. 

Mr. Elphinstone. — Q. Then you think that powers under section 35A of the 
Code would be a sufficient check against unnecessary and avoidable oral evidence 
being let in ? 

A. Yes. I think more extended powers should be given to the court in deal¬ 
ing with the conduct of the suit by the parties. 

Q. Then you consider that if a higher rate of interest were awarded to the plain* 
tiff, that would make the defendant less anxious to prolong his case. For instance! 
at present, the court does not allow interest at more than six per cent, though the 
bazzar rate is eighteen percent, and that is an inducement to dishonest defendants 
to delay their cases. If you allow the l»azzar rate that would be an inducement to 
the defendants to hurry up their cases ? 

A. Yes. 

Chairman. — Q. What is your practice here in damage cases—cases of non- 
acceptance of goods ? Do you give interim interest ? 

A. Yes. 

Q. You do not find judges saying that they never award interim interest on 
the damages ? 

A. They award from the date of the suit. In Bombay they award from the 
date of the decree. 

Q. I am very glad • to hear that. 

Mr. Elphinstone. — Q. In Karachi would it not be perfectly safe and advantage¬ 
ous, in the case of the joint Hindu families to sue the manager provided a notice 
was given ? 

A. It will be advantageous everywhere. That will prevent a lot of uuuaces 
sary bringing in of parties and serving them. 
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Q. Then can you suggest any remedy for dealing with the filing of false affidavits 
to get stay of proceedings and to set aside ex parte decrees, etc.? 

A. They have got the power to sanction their prosecution. 

Q. Do they exercise that ? 

A. I do not think there is any other way of dealing with it. 

Q. With regard to execution, would you be in favour of Order 21, rule 21, being 
set. aside and execution being allowed both personally and against property straight¬ 
away ? 

A. In some cases a power should be given to the court to see whether the execu¬ 
tion should be allowed against both at one and the same time, but if that provi¬ 
sion were removed everybody would rush in to have the man arrested and to have 
his property attached. The court has power to dispense with the notice for arrest 
also. 

Chairman. — Q. Of course under the Code, as I understand it, the court has 
power to insist on a notice, but the Code does not say that the notice should be a 
general thing f 

A. The court can dispense with the notice. 

Q. Under the Code the court can, but in special cases it may require notice T 

A. Yes. 

A. Nearly all the judges are under the impression that you have got to show 
special reasons why a notice should be issued. Previously a notice was issued 
in every case. 

Mr. Elphinstone. — Q. With regard to the inspection of courts, you suggest that 
special district judges should be deputed each year to do the work of inspection of 
lower courts. What do you think of the suggestion that a subordinate judge should 
be appointed for that purpose every six months ? Do you think the latter sugges¬ 
tion will be better than the first suggestion 1 

A. I do not necessarily stick to that suggestion. Any system may be introduced 
by which inspection can be done more frequently. At present the Judical Commis¬ 
sioner goes for a month and a half in the whole year and that is not sufficient for 
that purpose. Instead of having subordinate judges, I would prefer district judges. 

Dr. DeSouza. — Q. At present the district judge inspects his subordinate courts 
at least once every year. Under your circulars every subordinate judge’s court 
should be inspected at least once every two years. Is that not the rule ? 

A. If there is any such rule, it is not followed. 

Q. Would you be in favour of appointing an extra agency for that purpose 
other than the district judge of the district ? 

A. Yes. 

Mr. Justice Stuart. — Q. Do you not think that instead of having an outsider 
there should be a relieving district judge who should relieve the district judge of his 
ordinary duties to enable him to do inspection work of the district. Do you not 
think that will give a better system of inspection ? 

A. That will be alright, but it all depends upon the judge who goes out for 
inspection. Supposing a man is appointed as district judge who has absolutely 
no idea of judicial work, he may not be able to inspect the lower courts thoroughly. 

Q. quite agree with you but I think no one should be appointed district judge 
unless he has got the necessary experience. If you have a district judge as an 
administrative officer over five subordinate judges and a complete outsider doing 
the inspections, I do not think you will have good results. 

A. That is alright, but I have told you that the man may not have any experi¬ 
ence of the work. If an outsider comes he will do the work more thoroughly because 
the judges are after all human beings and they may be satisfied with one subord¬ 
inate judge and may not be satisfied with another subordinate judge. An out¬ 
sider will do the work more thoroughly and impartially than the district judge 
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himself. There is another thing also. You may recommend that the district 
judge must have some training, but the Government may give effect to this recom¬ 
mendation later and to the other earlier. For all these reasons I think an outsider 
will be better than the district judge of the district. 

Dr. DeSouza. — Q. In these days of retrenchment, that will be the first appoint¬ 
ment which will come under reduction. The post of a relieving judge will be done 
away with whenever there is a question of retrenchment and there will be this 
danger with regard to this proposal. But if you have an appointment like the Ins¬ 
pector-General of Civil Courts, that appointment may not be done away with be¬ 
cause that will be apermanent appointment ? 

(No reply). 

Mr. Elphinstone. — Q. In Karachi have you got a good many cases where the 
creditor gets a decree and the debtor disposes of his property ? What remedy would 
you suggest for this 5 

A. These cases are not only in Karachi but everywhere. I have suggested 
one remedy, but I do not know whether it will work well or not. The judgment- 
debtor may be examined with regard to his property. 

Chairman. — Q. You have got it in the Code ? 

A. I thought that was only with regard to garnishee proceedings. 

(The Chairman read out to witness Order 21, rule 41). 

The trouble is that this provision is not taken advantage of. That is a dead- 
letter now-a-days. I think if attachment before judgment is gianted more widely 
or suitable security is taken for costs, the judgment-creditor will be in a far better 
position. 

Q. You can take security for costs from the plaintiff but you cannot take 
it from the defendant. I mean, if you are going to take security from a man, 
that is the principle of Order 37 or what we call in English Law Order 14—summary 
judgment. Prima facie he has got no case but he puts in something which is 
very frivolous. 

A. That is under the summary chapter. 

Q. Would you like to have the principle of Order 37 extended to cases as it 
is now done in the Bombay High Court regarding suits for liquidated claims, on 
contracts or suits like that ? 

A. I should prefer that the man should be allowed to defend. 

Q. Would you suggest the extension of the principle of Order 37 ? 

A. Yes, in a modified form. 

Q. What modification would you suggest ? 

A. I think he should be allowed to defend, but when the court finds that he is 
putting in a frivolous defence or is unnecessarily delaying the matter then the 
court may have power to order security. Of course the plaintiff should show 
that he has a prima facie case before the court exercises that power. 

Q. What would the plaintiff show ? Would he show that he has a prima facie 
case and that he is entitled to the money ? 

A. Yes. 

Q. If he shows that he is entitled to the relief sought for then the court should 
order the defendant to give security. 

A. I don’t mean in every case. Suppose there is a rich man and he has got 
a lot of property, the court need not in that case exercise this power. Anyhow 
some power should be given to the courts to this effect. 

Q. I think that would be a bold experiment. Many cases look quite alright 
at the beginning, yet they fail at the end. If the plaintiff has a prima facie case 
would that be sufficient ? 

A. That should not be the only consideration. 
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Q. Do you think that the public would like to entrust second class subordinate 
judges with a power of that sort ? 

A. I think this experiment may he tried first of all in places where there is a 
lot of commercial work. 

Q. Would you not get the principles of Order 37 extended to all kinds of suits 
like liquidated claims, etc., as in Bombay and Calcutta though in Calcutta we 
have it in different way V 

A. A limited experiment might be tried in large commercial centres. 

Q. And extended afterwards ? 

A. Yes. 

Mr. Elphinstone. — Q. With regard to the rules under section 128 has the 
Judicial Commissioner’s Court framed any rules ? 

A. They only picked up some rules from the Bombay High Court. 

Q, Do you think that there should be a Rule Committee which should frame 
T ules to expedite matters ? 

A. Yes, specially rules with regard to garnishee proceedings are very defective. 

Chairman. — Q. Can you not get o receiver appointed for this purpose. Under 
the Code you cannot settle between the garnishee and the judgment-creditors. 

A. No. 

Dr. DeSouza. — Q. I believe practically all the powers by which the High Court 
make rules can be confirmed upon the Judicial Commissioner with the sanction 
of the Local Government or Governor-General in Council. I mean all the powers 
under the Code ? 

A. Yes. 

Q. I think under section 128 of the Civil Procedure Code, the Court of the Judi¬ 
cial Commissioner has got powers to make rules without special sanction ? 

A. Yes. 

Q. So that there is really no Haw. So far as the powers are concerned you can 
frame any rules you like to regulate your own procedure ? 

A. Yes. 

Q. In some cases you have to obtain the sanction of the Governor-General in 
Council and in others of the Local Government ? 

A. I think for a place like Karachi they should have a Rules Committee of 
their own. 

Mr. Elphinstone. — Q. Do you think that it would be a good thing to examine the 
judgment-debtor under Order 21, rule 41, before a decree is passed, to know what 
property he has ? 

A. I do not think so. 

Q. We were discussing the question of security before judgment. Instead of 
having security would you be in favour of having a power to examine the man as 
to his property, so that at a later date when you have got a decree against him 
he may have some difficulty in asserting he has no money or in doing away with 
his property ? If he is examined at a previous stage and made to disclose his 
property, then proceedings under sections 421—23_ of the Indian Penal Code 
would be very much simplified. 

A. Supposing he is examined before the decree and he says that he has got 
property, he can dispose it of even then. If he is examined after the decree, you 
can ask him as to what property he had at the time of the suit and what property 
he had disposed of. Xo purpose will be served by asking any question before the 
decree is passed. 

Q. Sometimes you get cases of this nature. For instance, the decree is passed 
by the lower court and the judgment.debtor files an appeal. He wants stay of 
execution and files an affidavit alleging that he has vast property. The appellate 
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court upholds the decree and at the time of execution you find that he is practically 
insolvent. You can then move for his prosecution for perjury or under sections 
421—23, Indian Penal Code. 

A. You can file a counter-affidavit. You can examine him even on that affidavit.. 

Q. Yes, but in such cases you have got something with which you can tackle 
the man for perjury ? 

A. It will be an instrument for the plaintiff to insist upon the examination o t 
the man, who, instead of disclosing the property, may come to a compromise and 
thus he might be shut out from contesting the suit. 

Q. Will it be of any great hardship to disclose the property ? 

.4. Yes. I do not think that in anyway the lot of the decree holder will be 
improved. 

Q. Cases under sections 421-23, Indian Penal Code are very rare here. The 
judgment-creditor knows that the judgment-debtor has made away with his pro¬ 
perty, but he is not in a position to prove anything. Would you not lighten the 
burden of proof in such cases ? 

A. I think that will be giving a very great advantage to the plaintiff. 

Q. The plaintiff has to undergo all sorts of troubles but when he takes out execu¬ 
tion he finds that the man has gone insolvent and has made away with his pro¬ 
perty. In such cases do you not think that the court should have power to pro¬ 
secute as under section 476 of the Criminal Procedure 1 

A. The judgment-debtor can say that he disposed of the property for this or 
that reason, and the judges will have to go through the reasons during the investi¬ 
gation of the case. 

Q. It will relieve the plaintiff of the expense and the trouble of prosecution f. 

A. I think it will be of a great trouble to the court. 

Q. You do not think that it will be a check ? 

A. No. 

Q. Then as regards arbitration, do you think that arbitrations are unneces¬ 
sarily delayed 1 

A. I am strongly of the opinion that arbitrations are delayed and in the draft 
of the Arbitration Act a provision should be made that no suits should lie to stay 
arbitration proceedings. 

Q. No suit at all even in the place where the arbitration is held ? 

A. All these matters should be investigated under section 14 of the Arbitra¬ 
tion Act, and the man should have the right of appeal. I think that will be a suffi¬ 
cient safeguard. 

Q. The arbitration should be allowed to proceed to award and there should be 
no suit '! 

A. If there is any objection to the award then they should come under section 14.. 

Q. Even objections such as not having signed the submission ? 

A. Yes. 

Chairman .—I endeavoured to do that in Calcutta once, but I was overruled 
by the Privy Council. I must admit that I was wrong, but I always said that it 
would be a great blessing to the businessmen if the award could be challenged under 
the summary procedure only. 

A. I have got the draft bill with me here, and as a matter of fact my partner— 
Mr. Harchandrai—has introduced a clause absolutely barring any suit. 

Q. In this court, I understand, there was a practice only lately that when an 
arbitration award was filed, it called upon the other side to come in and show 
cause why it should not be filed,and I am told by that they got a tremendous number 
of objections. 



498 


A. They did not accept the draft and they have made rules making confusion 
worse confounded. 

Q. Under what powers did they make those rules ? 

A. Under the Indian Arbitration Act. Formerly we had this system. When 
an arbitrator filed an award under section 11, they used to call upon the man 
to show cause why the award should not stand filed. What they have done now 
is this. When you file an award the registrar makes an order “ award filed ” and 
then again a notice is issued to the other side why the award should not stand 
filed. When we have got the order of the registrar that the award has been filed 
where is the necessity of issuing a notice to both the parties why the award 
should not stand filed. 

Q. Is that done under the present rules ? 

A. Yes. 

Q. In the other High Courts under the Act the moment the award is filed it becomes 
executable as a decree and if any body has an objection he may move the court and 
get a stay of execution. But there is some difference of opinion as to that, i.e., 
whether it should be done simply on an application under the Arbitration Act or 
whether we can do it by bringing a suit. 

A. The Privy Council has ruled that you can only bring a suit when you chall¬ 
enge the jurisdiction of the arbitrator. 

Q. In England you have got an entirely different system because you can apply 
to the court for leave to execute the award straightaway, but if there is any contest 
you will not get that leave and then you have to bring in a suit to enforce the award. 
The intention of the legislature is to put the burden on the other side. The award 
should become executable as a decree and the man who has an objection should 
make an application for setting it aside. 

A. Yes. 

Mr. Elphinstone. — Q. Then on the question of insolvency you recommend that 
we should have the Presidency Towns Insolvency Act. Are there any particular 
suggestions that you wish to make in that connection ? 

A. Now-a-days wc are bound by the Privy Council decision that the man should 
be adjudicated insolvent whenever he is not able to pay. I have been thinking 
over this question and I think that in some cases the petition should be refused. 
The creditor is quite helpless now-a-days. The man furnishes security for Kb. 500 
and sometimes gets it forfeited only to harass the creditor in getting him arrested 
again. If you get him arrested, the creditor is quite helpless. 

Q. Well what would you do in a case where the man goes insolvent after 
having disposed of his property? In such cases where the disposal of the 
property appears to be very suspicious, would you give the court discretionary 
power to refuse adjudication if it considered that he has disposedof the property 
fraudulently ? 

A. I would agree to that suggestion. I think that the present provision is very 
faulty which enacts that within three months of the committal of an act of insol¬ 
vency you must petition to have the man adjudicated as insolvent. Now-a-days 
creditors are not vigilant and three months are allowed to elapse, and so they are 
quite helpless. 

Chairman. — Q. You can make him commit an act of insolvency if you arrest 
him ? 

A. But if the man absconds howcan you make him commit an act of insolvency. 

Q. If he has got any assets you can have them attached and sold ? 

A. I wish that a provision to that effect were made here, but supposing there is a 
fraudulent transfer of the property what can the poor creditor do; he isquite helpless. 

Mr. Elphinstone. — Q. I see you suggest that section 69 of the Insolvency Act 
.should be made much wider ? 

A. I think the procedure is rather a lengthy one and it should be simplified. 
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Q. In this court what is the uBual dividend which you get ? Is it about two 
annas ? 

A. I don’t think it is even two annas. 

Q. Is the insolvency work here large ? 

A. Yes. 

Q. Is the commission charged sufficient in these cases such as would justify 
the appointment of a fairly high paid official receiver ? 

A. I think the income in this respect is so high that you can appoint an official 
receiver even on a salary of Rs. 2,000. It is absurd for the Government to pay 
only Rs. 400 to an officer who should deal with lacs of rupees. I would like to 
say something more about this if I am permitted to say that in camera. 

Q. One other point in connection with the Reserve List. Do you think you 
will have no difficulty in this court ? Here you see the number of judges is some¬ 
what small and if a case goes to two or three judges then there would be difficulty 
to get the appeal in that case heard. 

A. I quite agree with that and I think there should be a sufficient number of 
judges. 

Chairman. — Q. In a particular court the making of a convenient cause list is 
a sort of thing that ought to be left to the judges ? 

A. That is my idea. 

Q. That is a sort of thing in which this Committee cannot do much but still 
the arrangements at present want revision. 

A. Yes. 

Mr. Elphinstone. — Q. Do you think that adjournments given are too frequently 
in this court ? 

*4. I don’t think there are too many. As a matter of fact pleaders try their 
best to keep the judges busy and the reason for these adjournments is chiefly that 
too many cases are fixed for one day and I think this should be avoided. 

Q. A pleader knows that his case is likely to come up for hearing and he there¬ 
fore comes prepared and another man knows that his case will probably not be 
taken up and therefore he comes without any preparation. 

A. That is one thing and if I may be frank I must say that a pleader sometimes 
has five or six eases fixed for a day and it is impossible for him to go through all 
those cases and he therefore comes prepared with not all of them and trieB to get 
the others adjourned. This is only due to the fact that too many cases are fixed 
for one day and if a less number rvere put up on the board I think that difficulty 
would be obviated. 

Dr. DeSouza. — Q. Are the cases not heard de die in diem ? 

A. They are not. I have made a complaint in detail in my statement. One 
more difficulty in this respect is that the judges try to increase the number of their 
disposals and they therefore take short cases first of all and leave long ones and that 
is a greater hardship. 

Chairman. — Q. Do the judges in this Court show a tremendous disposal ? 

A. Pretty good, I think 60 or 70 cases a month, say two cases a day. 

Dr. DeSouza. — Q. All contested ? 

•4. Contested cases are very few. 

Chairman. — Q. Uncontested cases are very different and we need only look 
at the contested cases. It is fair to the learned judges to say that they do not 
seem to exceed the speed limit 1 

A. There are three judges and each one wants to show disposals as much as 
possible. 

Q. A subordinate judge may have the temptation to do that, but the Judicial 
Commissioner has no temptation. Do you not think that that sort of imputa¬ 
tion might be without anv foundation f 
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A. I shall deal with the question of part-heard cases. If the judge finds that 
it is a complicated case then he has the temptation of shunting it on and taking 
up a short case. 

Q. I quite agree that the part-heard cases should be disposed of first but still 
you should not as'sume that he has got a temptation ? 

A. I hope I am wrong. 

Mr. Justice Stuart. — Q. Is it your suggestion that some judges take up a case 
and then after an hour adjourn it and then take up another and so on ? 

.4. Sometimes there may be a suggestion from the parties “ We want to settle 
this or that.” It is one reason why the judge says “ You have ten days more.” 

Q. But if there is a case in which the witnesses are present then surely the judge 
does not stop hearing it ? 

A. Sometimes they do. 

Q. What is the reason ? 

A. They take up another case. 

Q. That is not a reason ? 

A. That happens. The difficulty is that the ideas of the judge and the pleader 
do not coincide with regard to the way in which the case is lengthened. 

Chairman. — Q. You cannot get rid of that ? 

A. That is a question of degree. 

Q. A good judge and a good pleader will have a different result from a bad 
judge and a bad pleader ? 

A. Yes. 

Dr. DeSouza. — Q. Here I find that out of a total number of 4,289 contested 
suits disposed of in this province 1,940 were referred to arbitration. Is it because 
the parties prefer the decision of the arbitrators to that of the judge? I have never 
seen so many cases referred to arbitration in any other province of India. 

A. Sometimes a suggestion comes from the judge also that the parties should 
refer their dispute to arbitration and they would try to accept the suggestion 
from the court. 

Q. That is the explanation ? 

A. Yes, and at the same time they try to avoid appeals. 

Q. They are quite ready to go to arbitration because they get a better deci¬ 
sion ? 

A. I think that in many cases the decision is more equitable than the deci¬ 
sion of the court. 


Karachi Chamber of Commerce. 

Letter from the Secretary, Karachi Chamber of Commerce, No. 80-M.L.-38, 

dated the 23rd July 1924. 

I have the honour to say that the Government of Bombay have sent this Chamber 
a copy of your Questionnaire with instructions to reply direct to you. 

1. Your verv first question raises our chief problem. The court of the Judicial 
Commissioner in Sind is to all intents and purposes essentially a district court in its 
procedure on the Original Side and in its equipment. My committee have been 
pressing for years for its reconstitution as a High or at least a Chief Court. 

Mv committee desire to put before you a copy of their letter No. 80-M.L. 12 of 
24th January 1923 (not printed) to the Commissioner in Sind. This letter exposes 
in detail the arrears of justice then existing. Since then one additional judge has 
been appointed. 
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Towards the end of 1923 my committee were favoured with a draft bill to consti¬ 
tute a Chief Court for Sind. 

My committee desire to lay before you their letter No. 80-M.L.-29 of 16th January 
1924 on the said draft, as it covers various points on which your committee might 
be able to assist us. 

Replies to Questionnaire. 

With these preliminary remarks my committee desire to say that an original 
commercial suit ought ordinarily to be decided within at most six months of filing. 

2. Please see the schedule of arrears tabulated with the Chamber’s letter No. 
S0-M.L.-12 of 24th January 1923. 

3. The reconstitution of the court of the Judicial Commissioner in Sind into a 
High Court or at least into a Chief Court at the earliest moment possible. 

6. Yes, and especially by temporary transfers of judges from Karachi to the 
Bombay High Court. 

85. The courts have often, having settled the points of law at issue, referred cases 
as matters of account to arbitrators. But at present this can only be done with the 
consent of both parties. In the absence of “ Masters ” my committee would give 
the courts powers to refer such cases of their own motion to arbitrators for accounts. 

87. Codification nearly always involves new litigation to test whether the Code 
has in any respect modified the law as previously accepted. My committee do not 
recommend further codification of any branch of law at present. 

From the Chamber to the Judicial Commissioner of Sind, No. 80-M.L.-29, dated the 

16th January 1924. 

On behalf of the committee of the Karachi Chamber of Commerce, I have 
the honour to acknowledge your letter No. A-1910 of 13th December last, refer¬ 
ring to this Chamber the draft Act for a Chief Court in Sind for opinion 

My committee desire to lay the following points before you :— 

First, generally speaking, my committee find some points distinctly not covered 
by this draft, points which are essential for the speedier execution of justice in 
Sind 

( a) There is no provision for an extra judge making 5 in all. Raising the status 
and dignity of the court will avail little if the personnel is not increased. 

(b) Nor can my committee find any specific enactment for increasing the staff. 
Besides a registrar and a deputy registrar, a qualified clerk of the court for every 
judge is required. It is possible that the provision of such extra staff, the need of 
which my committee suppose iB established beyond cavil, will lie within the province 
and authority of the Chief Judge under section 17, but my committee certainly 
desire some assurance on that point. 

(c) There is no provision for making contempt of court committed outside the 
court cognisable by the court. Surely the need of this is admittedly established. 

(d) There is no provision for an official receiver nor for the application of the 
“ Presidency Towns Insolvency Act ” to Sind in the new regime. My committee 
regard these as essentials. In fact my committee would go further and say that if 
the present opportunity is not seized to bring our insolvency laws up-to-date the new 
Act will in some measure fail in its purpose of removing the defects of our present 
system, and will only serve to whitewash and perpetuate existing scandals. 

(e) Then as to matters of procedure. My committee desire to know if the chief 
court, under the Act as now drafted, will have inherently the power to frame rules 
for summary procedure, such as Order XIV in the English courts, and adopt the 
English system of “ Originating Summons ” generally. My committee are strongly 
of opinion that a far broader use of summary procedure is required if the Chief 
Court is to be effective and avoid arrears such as exist at present. If the new Act 
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fails to give the judges power to frame sueh rules, it will fail wholly to enable them 
to njeet the situation. 

(/) There seems to be no provision for completing the new court’s jurisdiction 
in matrimonial causes. If parties still have to go to Bombay to get a decree nisi 
made absolute, my committee consider it will be derogatory to the dignity of the 
Chief Court, besides perpetuating hardships on innocent parties. 

(g) It is a comparatively minor matter, but there seems no reason now why 
Karachi should not be put on the same footing as presidency towns in respect of 
section 184, Criminal Procedure Code. 

Coming to the draft Act section by section, my committee desire to say :— 

Section 3. (1) There should be at least 5 or more judges, and not “ 4 or more.” 

(2) Of the 5 judges, 3 should be barristers or pleaders of not less than five years* 
standing and practice.. 

There are obvious objections to accepting standing as the passage of years after 
call without actual 5 years’ active practice at the bar. 

My committee suggest a new clause should be added here forbidding any of the 
5 judges to be appointed acting or temporary judges in any other court. My com¬ 
mittee know of no other means of preventing the work of the Sind court being 
thrown out of gear by the Bombay High Court continually borrowing our judges to 
suit their own convenience regardless of the interests of justice in Sind. 

Sections 8 and 9. My committee consider the Chief Court should have power 
(like the Lahore High Court, Sections 9 and 17 of Charter) to remove to itself for trial 
any suit triable by any court subordinate to itself, and over all persons triable by 
or within the jurisdiction of any court subordinate to it. 

Soction 11. (1) It is not clear to my committee that the Full bench will have 

power to revise the decision of its own Appellate court. My committee consider 
this most desirable to save appeals to the Privy Council. 

Section 13. In line 2 presumably “ Section 10 ” is a typographical error for 
Section 1 2. My committee fail to see that the public prosecutor is a proper official 
for such duties, as he appears to be subject to the directions of the district magis¬ 
trate or at least of the Commissioner in Sind. Greater independence is required of 
a judicial officer entrusted with such duties. 

In the opinion of my committee under this Act a “ Government advocate ” 
ought to be appointed and there would be no objection to entrusting these duties 
to such an officer. Failing that my committee consider the granting of such certi¬ 
ficate should be reserved for the Advocate-General, Bombay. In this connection 
my committee desire to raise the point of the rights of district magistrates to report 
confidentially to the court in criminal appeal cases. 

District magistrates are apt to accept the views of the police, and so ultimately 
to lend their authority to the representations of subordinates whose probity is not 
beyond question. My committee recall one such case about 15 years back when, as 
the result of the district magistrate’s interference in a criminal appeal, a rich receiver 
got off more easily than the poor fellows he had employed to physically execute the 
thefts for him. My committee are of opinion that with the Chief Court there should be 
a Government Advocate, and that the rights of district magistrates to interfere in 
criminal appeals, except publicly through the Government Advocate, should dis¬ 
appear. 

Soction 17. Possibly this section provides for the appointment of sufficient 
staff (b supra) but it does not provide for an official receiver (d supra) nor for a 
“ Clerk of the Crown ” whose appointment appears to be necessary under the revised 
Criminal Procedure Code. 

Section 43. (2) “ In Sind ” appears to be omitted by inadvertence. 

Section 46. This section does not appear to endow the Chief Court very clearly 
with all the existing powers of the present judicial commissioner’s court, e.g.. Ad¬ 
miralty, Testamentary and Extradition business. 

My committee trust that all these points will receive due consideration. 
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Memorandum on Arbitration by Mr. E. L. PRICE, C.I.E., O.B.E., 
Representative, Karachi Chamber of Commerce, 


When the Civil Procedure Code was revised in 1908, there was a special men¬ 
tion of the need of amending the Indian Arbitration Act. 

Sir Lawrence Jenkins’s note ran:— 

“We have determined therefore to leave arbitration clauses much as they are 
in the present code, but we have placed them in a separate schedule in 
the hope that at no distant date they may be transferred into a com¬ 
prehensive Arbitration Act.” 

Chief Justice Sir Norman McLeod in 1920 (Manilal Motilal vs. Gokaldas Rowjee) 
remarked— 

“ The provisions of the Code of 1882 relating to arbitration were transferred 
with certain modifications to a separate schedule in the hope that at no 
distant date they might be transferred into a comprehensive Arbitration 
Act. Unfortunately that hope has not yet been realised with the result 
that the law relating to arbitration still remains in a most undesirable 
condition.” 

2. The Indian Arbitration Act, 1889, applies to Karachi, and by various legal 
rulings may cover commercial oontracts made elsewhere provided an essential part 
of the fulfilment of the contract has to be performed in Karachi. 

Under a business contract made between a resident of Karachi and a resident, 
say, of the Punjab, and containing the usual arbitration clause, a dispute having 
arisen, the Karachi party claims arbitration. 

The Punjabi, however, protracts the proceedings by filing a suit in a Punjab 
court, and as a result of the delay he thus causes, he can frequently compel his 
unfortunate Karachi creditor to settle with him for less than the true amount due. 
This conflict of jurisdiction between Sind and the Punjab is constantly used to delay 
and so to pervert justice in arbitrations. The Punjab courts, knowing practically 
nothing of commercial arbitrations, lend themselves to such obstruction. 

3. The conflict of jurisdictions is further complicated by different and opposing 
decisions made by different High and other courts in India. There is no means of 
reconciling these differences save by appeals to the Privy Council. 

The idea of referring commercial arbitration matters to the Privy Council hardly 
fits in with the idea of pie-pouderer ! 

4. The Indian Arbitration Act 1889 is really only the third part of the original 
English Act from which it was adopted. 

But Arbitrations in India are also possible under the Civil Procedure Code, more 
nearly in accordance with the whole English Act. 

The courts have different rules in connection with filing awards according as to 
whether the reference was under the Indian Arbitration Act or the Civil Procedure 
Code. This leads to more complications and doubts, most costly to the parties. 

5. These differences are the more confusing in the matter of appeals outside the 
jurisdiction of High Courts. 

6. Were the Indian Arbitration Law consolidated in a new Act for the substan¬ 
tial law, and the adjective law clarified by the necessary revision of the Civil Proce¬ 
dure Code, all concerned might know where they stood, and a great saving of time 
and costs would be effected. 

7. In the “ all concerned ” I would even include judges, for in my own personal 
experience as an arbitrator I have known an A. J. C., fresh from a district court 
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and without experience either of commercial or arbitration cases, who insisted on 
bearing the case all over again for himself, and only filed my award when he was 
satisfied I had decided justly and as he would have done himself. 

I have also more than once been put on oath and questioned by judges as to my 
actions as arbitrator in such a way as to show, I consider, that the judge very 
imperfectly understood the functions of an arbitrator, or his rights when no mis¬ 
conduct of any sort was alleged against him. 

8. It has often been remarked that Indians alone appear to contest the filing of 
awards. This is because it is not etiquette for a European firm to dispute the 
arbitrator’s award. In 19 years in Karachi I have only once known a European 
firm attempt to dispute an award against it. But Indians very often appear to 
contest the filing of awards against them, in hope of gaining at least time and so 
inducing their creditor to settle for less than his rights. In one such case to my 
own knowledge a clever pleader spun out the court proceedings from 1921 to 1923 ‘ r 
by the time the unfortunate creditor had got his award filed, the debtor was insolvent, 
so that the creditor had only an unsecured claim in bankruptcy. 

9. The essence of commercial arbitrations is pie-pouderer law, and the old time 
expedition is still possible between honest disputants. In a dispute under a charter- 
party I once sat from 2 to 4 and gave my written award at 4-30 so as to enable 
the steamer to sail that night with the dispute settled and adjusted. 

Almost any sort of Arbitration Law would cover the needs of such disputants, 
whose only need is a prompt and reasonable settlement of their differences. 

But too often the idea of one party is only “ to win, tie or wrangle.” The 
present state of the Arbitration Law offers far too many opportunities to that 
sort of party, and pro tanto diminishes the chances of the realisation of his just 
rights by the other party. 

10. In conclusion I may point out that besides the dicta ■ of Sir Lawrence Jenkins, 
C. J. and Sir Norman McLeod, C..J. above quoted, Mr. Rupchand Vilaram, A. J. C., 
who is, I understand, to appear later before you, is an expert in Arbitration Law 
and also a strong advocate of reform ; that the Associated Chambers of Commerce 
of India and Ceylon at Bombay on 3rd December 1923 passed the following reso¬ 
lution unanimously :— 

“ That in the opinion of this Association the Government of India should take 
steps at the earliest possible date to examine the law of arbitration in 
order to remedy such defects as have been pointed out by the .several 
High Courts and circulate for public opinion any suggestions for the 
improvements of the law that Government after enquiry may consider 
desirable.” 

and finally that, impressed by the needs of the times, Mr. Harchandrai Vishindas, 
C.I.E., M.L.A., a prominent member of the Karachi Bar, is interesting himself in 
the matter in the Indian Legislative Assembly. 


Mr. E. L. PRICE, C.I.E., O.B.E., Representative of the Karachi 
Chamber of Commerce, called and examined on Tuesday, the 
9th September 1924. 

Chairman .—You represent the Karachi Chamber of Commerce ? 

Mr. Price.—Yes. 

Q. And from the papers that you have been good enough to put before us, I think 
there are two points, in particular, about which I would like to have your further 
opinion. One is the question of the status of the courts. 
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A. The Karachi Chamber of Commerce is very keen, indeed, to get the status 
•of the court raised. Last time when the Governor of Bombay—Sir George 
Lloyd—was here, he said that he did not know why. We know why perfectly 
well. At present we have an insufficiency of judges and not only that but we have 
also too many judges who are really birds of passage. A man comes here fro u a 
district court and he is sometimes keen to go back to the district court or he may 
be a man who is temporarily transferred to the High Court. We have practioally 
only two permanent judges but the others are birds of the passage. If the Court 
here is made a Chief Court then certainly we will have something like permanent 
judges. No judge who is once appointed to the Chief Court here would be attracted 
away. 

<?. I understand that the two main reasons why your chamber would like to have 
a Chief Court are (1) you get more summary procedure and (2) you will get judges 
who can stay on. These are the two main points. 

A. I think it goes further than that. The Government of Bombay has actually 
drafted a bill and we have given our comments thereon. I think they accepted our 
proposal and this bill is actually now to be put before the Legislature. 

Q. I understand this to be so but what I want to know is, in order to satisfy 
myself, whether you get what you want. Let us take the things one by one. The 
first thing is as regards the summary procedure. You can get it in the Judicial 
Commissioner’s Court just as well as you will get in the Chief Court ? 

A. At the present time we have not got a Rules Committee. I think it can be 
established with the sanction of the Local Government. Somehow the court does 
not care to submit these suggestions to the Local Government. At the present time 
even, there are certain conditions in which summary procedure can be exercised, 
but so far as I know they never take any advantage of them. You take action on a 
dishonoured bill—hundi. That action has to be brought within six months of the 
date of the bill. The court says that the cause of action arises from the date of the 
hundi and not from the date of the dishonour. 

Q. That is a question of limitation. We have got that in mind. It is not a 
fault of the court and as regards the failure to have a proper system of summary 
judgment or originating summons the chief court would not be any better than the 
present court. The present court has just as much powers as it would have if it 
were a Chief Court. 

A. I think that there should be a better subordinate officer, a man more capable 
«f exercising the powers of a master or of a sub-registrar. 

Q. That will be done by the judges in their chambers. I do not suppose that a 
master or a registrar can give summary procedure. The master in England is a very 
highly paid officer. Now as regards the judges, supposing you have a Chief Court 
here, you think that they would not like to go to the High Court of Bombay ? 

A. Yes. 

Q. Unless you get a very special term of salary fixed for the judges of the Chief 
Court, I do not think that the man would necessarily remain there. The pay of a 
Chief Court judge is only Rs. 3,500 and it is the pension which makes the difference. 

A. We demanded a High Court and the Government of Bombay has made a 
counter-offer of a Chief Court. 

Q. The actual amount of work in the Sind province does not seem to justify a 
Chief Court. It is very small. But nobody can object to a place like Karachi 
being given as good a judiciary as it pays for. You would not get different men 
whether it is a Chief Court or not. The same men will come in. 

A. There is no objection to a senior district judge coming in but what we want is 
that he should really settle down here. A man coming to Karachi is at a tremendous 
disadvantage. 

Q. Yes, he has no commercial experience. I gather that Karachi work is special 
.even for people who know certain amount of commercial work. 
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A. Yes. Commercial cases are finally connected with port and shipping. 

Q. You think that the staff of the court requires very much strengthening ? 

A. It does. 

Q. Where does it pinch particularly ? 

A. I cannot say. That is going into the technical side. 

Mr. Justice Stuart.—Q. What do you consider is a reasonable time to get a copy f 
If you get a copy in four days, will you be satisfied ? 

A. It is impossible to get a copy in four days. 

Q. In some parts of India you can get copies in four days. If that can be 
done in other places, is there any reason why that should not be done here ? 

A. If we had better staff. 

Q. You think that we will get a better class of men if the status of the courts 
is raised ? 

A. At present nothing can be done without the sanction of the Local Govern¬ 
ment. If the Local Government just takes a little care I think great improve¬ 
ment can be effected. 

Chairman. —If the local Legislative Council chose to stop the salary of the whole 
of the office they could do so. In order to get extra people you have got to persuade 
the Government and the Government in its turn has got to persuade the country. 

A. One competent man is far better than two duffers. At present we have got 
the worst method of recruitment. Humble clerks who begin their life with Rs. 40 
or Rs. 30 after thirty years’ service put in their claims and they consider their claims 
to be just, and they have to be provided with senior johs whether they have got any 
ability for such work or not. Instead of this arrangement why not have better 
class of men to begin with ? 

Dr. DeSouza. — Q. What class of officials are you referring to ? 

A. I hardly know their title, but I think that they, at any rate majority of 
them, do not prove to be competent men. 

Q. That is a question of selection by the Judicial Commissioner ? 

A. I do not believe you are ever going to recruit better men from such begin¬ 
nings. 

Q. If men who are at the bottom are not recruited for senior appointments, do 
vou think that will serve some purpose that there should be two classes, i.e. 
subordinate class and higher class ? 

A. Yes, and promotion from the lower to the higher only on merit. But I do 
not know much of these things. My main point is that if the status of courts is 
raised you should get a better class of men and there will not be so much delay in 
future. 

Q. So your point is that the personnel should be of a very high standard ? 

A. Yes. 

Q. Do you think you are getting better type of men as judges from the Bar ? 

A. Yes. We have got two judges from the local Bar and they are doing their 
work excellently. 

Chairman. —You say if the status of the court was raised, it would be possible 
to get better type of men ; do you think you will be able to get good men from the 
Bar ? Do you think the present salary would be a sufficient attraction for them ? 

A. At the present time a successful lawyer would have to make a financial 
sacrifice to accept a judgeship. He will probably be loath to do it till at a certain 
stage of life. 

Q. The next thing is with regard to the Arbitration Law and it is very important- 
I have read your memorandum. Do you think at the present time when an award 
is filed it becomes executable as a decree. At one time, I understand, there was a 
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system by which, when the award was filed, the people were invited to make 
objections. I understand there has been a change in practice here. That is not 
the case now 1 

A. I do not think there has been any real change and, if there has been any, it 
did not amount to much. It has been merely a change of form. 

Q. At present, I understand, when an award is filed, it becomes executable as 
a decree, and if any body objects to it he must give security ? 

.4. I do not think that is done. 

Q. The man can bring in a suit in another court to set aside the award ? 

A. The courts have different rules in connection with filing awards according 
as to whether the reference was under the Indian Arbitration Act or the Civil Pro¬ 
cedure Code. The other courts will refuse to entertain it. Under a business con¬ 
tract made between a resident of Karachi and a resident of another province, say, 
of Punjab, if there is a dispute, the man who is resident of Karachi claims arbi¬ 
tration. The resident of the Punjab tries to prolong the matter by filing a suit 
there and consequently the resident of Karachi is forced to settle the matter as the 
resident of the Punjab desires. This delay is caused only because the Punjab 
courts know nothing of commercial arbitrations. He goes and files a suit in the 
Punjab because the Sind courts will not entertain it. 

Q. Is there any special law with regard to Sind ? 

A. The Sind courts will not grant injunctions against arbitration and they will 
also not stay arbitration proceedings. The Punjab courts entertain such suits 
and grant temporary injunctions. The Punjab courts think that by refusing to 
entertain such suits, they will be depriving the man of his right to a hearing. 

Q. Have you any particular suggestion to make for the amendment of the 
Arbitration Law 1 

A. I just mentioned that there are two Arbitration Laws in India. One is 
the Indian Arbitration Act and the other is a schedule in the Civil Procedure Code 
and they are treated as different rules. 

Q. I don’t think that the existence of two different systems worries much f 

A. No. I think there is a good deal of confusion as regards this. 

Q. Apart from the places like presidency towns—including of course places like 
Karachi, Hyderabad, etc.,—can you apply the Indian Arbitration Law in the 
mofussil ? 

A. I am very doubtful about this. The Associated Chambers passed a resolu¬ 
tion :— 

“ That in the opinion of this Association the Government of Tndia should take 
steps at the earliest possible date to examine the Law of Arbitration in order to 
remedy such defects as have been pointed out by the several High Courts.” 
This was a modification of the Karachi Chamber’s original wider resolution. 

I don’t know what are the exact views of my chamber as to the mofussil- 
I think that the Act should be consolidated rather than broadened thus. You see 
arbitration is only suitable to those persons who have a good deal of knowledge and 
who are able to defend their own interests. I think that to apply this in the 
mofussil would be too much. 

Q. Would you allow this in the case of a money lender of an Indian village ? 

A. No. I don’t think it is advisable. Arbitration Law is only for commercial 
interests. As a matter of fact it began with the Europeans. I think Indians have 
generally adopted it because the thing is so convenient in Sind. You have to be 
sure of reliable arbitrators being available. 

Q. Do you know of the recent changes made by the Privy Council in this connec¬ 
tion ? 

A. I don’t know what they are. 
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Q. One of these is that the court should not interfere with the award of an arbi¬ 
trator unless there is an error or because sufficient reasons are not given in support 
of the award. 

A. I cannot as an arbitrator be expected to give reasons, etc., as in this way I 
would have to be a court of record and nothing else. I have had some personal 
experience as an arbitrator. I know of a judge who without having any experience 
of commercial or arbitration cases insisted on hearing the case all over again and 
he only filed my award when he was satisfied that T had justly decided. Some times 
judges examine the arbitrator at great length. The next thing is that Indians 
very often appear to contest the awards in the hope of gaining at least time and 
inducing their creditor to settle for less than his rights. 

Q. As a result of your discussion before your Association do you think that the 
things should be made more workable in places like Karachi by consolidating the 
Law f 

A. Yes. 

Q. That is to say you have no powers like what you have in England ? 

A. You have the reference of course. To have given against you an injunction 
is to stop your exercising the right. 

Q. In Karachi you do not have English mortgages. 

A. Very often. Then we have got the Land Registration Act. Every mort¬ 
gage must be registered in the Government register, and yet the legal owner is kept 
back from exercising his rights. 

Q. By the granting of injunctions ex parte '! 

A. For anything. A man conies in and says “ It is true that 1 signed all these 
deeds but they told me privately that if 1 did not pay within three years I will be 
given six months extra.” It is not in the document. 

Q. Does this question of ex parte injunctions touch upon any other matters 
besides the mortgages ? 

A. I am not sure. Too many postponements are granted. I had an arbitration 
suit filed some years ago. I was there an agent and my principal had to collect 
about fourteen thousand rupees. I was in court seven times in thirteen days and 
I got over it in thirteen days only because 1 had a violent row in the verandah with 
my lawyer when he agreed to an adjournment. A pleader turns up and puts in an 
affidavit and sometimes reflects on my personal probity. But I cannot go into the 
witness box and deny all that, and then he comes on with a medical certificate. So 
it went on and I was bombarded with offers to settle for a half or two-thirds. But 
I refused to settle thus. On the 13th Hay the money was paid into the court but it 
took me about three weeks to get it out. 

Mr. Elphinstone. — Q. Is the interest allow ed here adequate ? 

A. As I understand it, the court here thinks that six per cent, is the maximum 
that they ought to paj 7 , though of course the money is worth anything up to 12, 15 
or 18 per cent. 

Chairman .—In Bombay we put it to the Chamber there whether the rate of 
interest of six per cent, should be raised generally. They were inclined to think 
that in Bombay they could get only six per cent, and they did not want to have it 
raised. 

A. In Bombay the money market is not as tight as it is in Karachi. 

Q. I want to know whether you can allow interim interest—from the date of the 
suit to the date of the decree—at a higher rate, say, 12 or 15 per cent., or whether 
you should fix a medium rate? I should think that eight per cent, is the highest 
figure 

A. It is a very difficult question, but it would not be such a burning question if 
there were more expedition. 
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Q. Yes. If you have a case disposed of within six months you would not mind 
it, but it goes on for two or three years ? 

.4. Yes. 

Dr. DtSouza. — Q. Has your Chamber any litigation before the small causes 
court ? 

A. Once I acted as a referee by consent of the parties. There was a suit for the 
original sum and a counter action brought for a larger sum. Both the parties 
finally submitted it to arbitration. 

Q. What do you think about the extension of the jurisdiction of the small cause 
court in money suits up to three thousand rupees 1 

A. I do not approve of it. At present there is no appeal against the decision 
of the small cause court and these matters are big enough. 

Chairman. —Now, supposing you get an appeal above two thousand rupees and 
leave the present small cause court as it is except that above two thousand rupees 
all cases will be tried, not by summary procedure, but in the ordinary way. 

Mr. Price. —A suit for two thousand rupees may really involve some principle 
which may be of interest to the whole of the community and require a ruling forming 
a basis for other transactions. People would not like such cases being tried by a 
second class court. 

Mr. Justice Stuart. —Under the present Act it is open to the judge to state a case 
at once. Curiously enough nobody seems to do it. I think nobody ever asks them 
to do it. 

A. It is not done. 

Chairman. — Q. Why are you against the extension of the jurisdiction of the 
small cause court ? 

A. The function of the small cause court is to give ready and speedy justice 
in case of petty debts and it is fulfilling that function in a very creditable way. 
There has been no complaint against it and why not let the little locomotive 
work, instead of overloading it. By overloading it you will spoil the machinery,, 
and it would be very unfair to petty tradesmen. 

Mr. Justice Stuart _The question is one of remedy. What remedy do you 

propose for the speedier disposal of suits which are very petty in their nature ? 

A. Petty legally or socially ? There is another great thing and that is that you 
should take a social view and not merely a legal view of these duties. A merchant is- 
a most useful part of the social fabric. He takes surplus produce from where it is 
produced, and lays it down where it is required for consumption. Owing to him 
the farmer need not hang himself in expectation of plenty and the consumers have to 
thank him too for such service. Of course I am talking of the true merchant busi¬ 
ness ; I am not talking of speculation which is a regular nuisance. It is all due to 
the activities of the merchants that producers and consumers come together and 
the social fabric holds. For this reason the Bench and Bar alike should strive 
against delays containing undoubted social injury. It should be somebody’s duty 
to see that the machine works. If there is any delay owing to the dishonest or 
lethargic habits of subordinates, there should be somebody to call for an explana¬ 
tion and see that the work in future goes on smoothly, this probably means a 
change of attitude in all concerned. In fact a change of heart. 

Q. I quite agree with you, but if they cannot cope with the work they must have 
assistance ? 

A. Yes, they want help in some way. 

Dr. DeSouza. —There is one little point. I quite understand your objection to 
the extension of the small cause court jurisdiction. You mean to say that if more 
work is given the machine would not work at all and there will be loss in speedy 
justice. If you look at the figures of suits instituted in the Judicial Commissioner’s- 
court, you will find many suits which are of very petty nature. Do you think 
your chamber will be opposed tb the suggestion of creating a separate court, an 
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inferior court to that of the judicial commissioner’s court, on the analogy of the city 
civil court for disposal of suits, say, worth Rs. 2,500 and under ? That experiment 
has been made in Madras where there was great congestion some years ago. There 
was great complaint about the delays caused in the disposal of suits and the High 
Court and the Government joined their heads together and decided to establish a 
court of this nature. 

A. Speaking off-hand—I am not instructed by my Chamber to give this reply— 
I think the chamber would not agree to this suggestion. The Chamber would not 
be in favour of multiplying the number of courts. 

Q. The idea is that if you have a city civil court to hear suits of petty nature, 
one advantage will be that you will have a permanent judge to do that work. He 
would be selected from the Bar and he would master the commercial law and its 
technicalities necessary for the disposal of that class of suits. 

A. I think it will add to the difficulties existing already. I do not advocate 
that courts should be multiplied. Perhaps you are thinking of something like the 
court of the City of London which is really a small cause court with enlarged juris¬ 
diction. I do not think the Chamber would favour the suggestion. 

Mr. Elphinstone. — Q. What arc the views of your Chamber about insolvency 
matters f 

A. The Chamber would like to have the Presidency Towns Insolvency Act. 
We have not got a suitable official receiver. 

Chairman .—I understand the official receiver is a man who is paid by the 
Government. He gets Rs. 400 or Rs. 500 a month. 

A. But he has got no judicial powers. 

Q. An official receiver or an assignee has no judicial powers. His business is 
only to collect assets. 

A. You see the Presidency Insolvency Act does not apply to Karachi and we 
have much difficulty in dealing with the debtors in the mofussil. 

Q. You have Provincial Insolvency Act here and I think you ought to have 
Presidency Towns Insolvency Act. 

A. Yes. 

Q. As regards the official receiver you have not got a man who is the paid 
servant of the Government and who collects any money, etc. 

A. He has not got any power. I think he cannot even cross-examine the debtor. 

Q. No, he can. 

A. I don’t know then. 

Q. Have you ever been a member of the committee of inspection in insolvency '! 

A. No. 

Q. You see in commercial towns they have small committees of creditors and 
they manage their own property themselves as the property of debtors is their 
property. 

A. There has been, I think, such a committee in which the assets, I remem¬ 
ber, were wholly merchandise, the marketing of which required special skill. 


Written statement of Mr. BHOJSINGH G. PAHLAJANI, M. L.C., 

Pleader, Sukkur. 


1. A. SuitB, i.e.. District and sub-courts— 

B. Claims, i.e., District and sub-courts— 
Appeal not more than— 


Title, money, 6 months and 
3 months. 

3 months. 

6 months. 
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2. It does often exceed reasonable limits, specially in suits for property. 
Even money suits, which are chamber matters in the High courts, but which are 
transferred to long causes list if highly contested, take unjustifiably long time. 

Main causes for the delay. 

(1) Personnel and selection of the trying judges in subordinate courts chiefly. 

(2) The delay involved in the Bervice of processes. 

(3) The unequal areas of jurisdiction of various courts. 

(4) Length of prescribed procedure in civil suits, which delays proceedings 

in account suits, specially where books and documents are concerned. 

(5) Length of prescribed procedure in execution proceedings and tardy re¬ 

lief in execution ; introduction of the principle of non-attachment of 
immovable property in some instances. 

(6) Length of insolvency proceedings. 

In appeals — 

The only obstruction is the amount of criminal sessions work in a court. 

3. Remedies suggested. 

For (1) (a) Elimination of racial distinction. 

(6) A real civil practice of 5 years, not a nominal appearance in cases without 
having conducted any serious civil work. 

(c) More elasticity as regards age at selection ; insistence on 30 years’ age is 

unnecessary and leads to unnecessary complication. 

(d) Reliance on the opinions of district judges before whom applicants have 

actually practised, who must first actually send for cases conducted 
by candidates, inspect them and then report, and confinement of se 
lection to district court Bar, so far as possible. 

For (2) The present system of bailiffs serving summons, and waiting for the 
plaintiff to accompany them is defective. Even revenue processes by talati’s 
kotars are served faster and more regularly. Corruption amongst them is another 
reason. They should be compelled to keep conveyances. Reference to the head* 
man of the village and his assistance should be resorted to (as in the case of processes 
in criminal cases). 

(3) The whole of the province requires readjustment as regards territo¬ 
rial jurisdiction in consideration of nature of work and comparative simplicity 
of suits. 

(4) Simple Buits on balances signed, on mortgage or simple deeds, on Hundis, 
on rent notes, ejectment suits on rent notes or registered sale deeds are too simple 
to ordinarily require lengthy procedure: It should be made compulsory for parties 
to be present at the first hearing for examination (except in exceptional cases). 
Insistence on deposit and payment in court of admitted amounts should be resorted 
to. 

In account suits, partnership, partition, trust suits, the procedure for pro¬ 
duction of books, is too unwieldy and ineffectual, resulting in length and 
failure of justice. 

In case of easements and land suits where local inspection is necessary, 
power should be given to take evidence on the spot. 

Courts should pay immediate attention to the applications for production 
of documents. 

(5) <fe (6) Requires little comment; frequent notices to defendants, want of 
power of immediate execution even in money decrees, the time wasted in 
issuing proclamations, re-proclamations, if auction not finished. 

Tardiness of revenue authorities in execution decrees—can all be remedied 
by change in procedure—In the case of district courts, whose time is 
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wasted on suits simply because Secretary of State or a Railway or a manager 
oi Encumbered Estates or a public servant is a party can be easily saved by 
amending section 32 of the Bombay Civil Courts Act, XIV of 1869. 

For the civil appellate work, giving appellate power to selected subordinate 
judges should be more freely resorted to : Appointment of an additional joint 
judge to do civil appellate work at different centres should answer the purpose. 

In the district of Karachi, for non-commercial suits of any kind, a first class 
subordinate judge would be able to cope with the city and district work, even a 
second class judge can try all suits within Rs. 5,000 satisfactorily. This was 
once tried with success. 

4. Yes. Recruitment from the Bar should be more encouraged. Experienced 
members of the Bar on high salary should be appointed district judges, no age-limit 
for district judges, 35 for subordinate judges may be prescribed. 

See further answer to Question 3. 

6. Xo. 

7. Not possible: Determining the standard efficiency as regards amount of 
work done will undermine the efficiency of the work itself: cry for despatch in 
the province has undermined efficiency of the work. 

In land suits, partnership suits, partition suits and many other complicated 
suits, the number of pages of evidence recorded signify nothing. Careful 
selection of judges is the only safe guide for disposal of work. 

5. No. 

9. Yes. 

10-11. Don’t apply to this province. 

12-13. Guardianship matters, succession certificate matters can be transferred 
to sub-judges—not probate matters—land acquisition matters below Rs. 2,000 
can be done by a subordinate judge without producing dissatisfaction (with an 
appeal to the district judge). All subordinate judges can do it if well selected. 

14. No. 

15. Jurisdiction over simple mortgage suits can be given. 

16. Not except with respect to suits under section 128 (2) (/) (*'*). 

17. No. 

18. No. I am not in favour of curtailment of right of appeal. Existence of 
that right makes judges more careful. 

20. I am not in favour of abrogating the right of second appeal, considerable 
number of authoritative rulings are laid down in Bmall suits. 

21. No. Security serves the purpose. 

22. Yes. 

23. No. I am afraid many real points of law requiring elucidation are avoided 
to be decided by the High Court in small cause court suits revision. 

24. In case of original suits. 

(а) In simple long cause suits, parties should be asked to be present to give 

statements as to documents, copies of documents in such cases should 
accompany plaint. 

(б) Parties should be required to bring with them all books and documents 

and receipts on such suits at the first hearing. Judges should be strict 
in the observance of this. 

(c) Free use should be made of procedure in Chapter XII and the judges should 
see to its observance: free use should be made of interrogatories 
chapter ; these provisions are usually neglected. 

25. In case of defendants knowing reading and writing, service by registered 
post can be resorted to : to give power to parties to serve notices as laid down in 
section 106 of the Transfer of Property Act in suits is dangerous; defendants 
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will suffer seriously. Careful judges having sufficient control over their prooess 
service establishment have little reason for complaint. 

The assistance of the village headman should be taken. 

27. No. 

28. Yes. In the case of literate people, village officials can be very useful. 
Process should be served in the presence of the Mukhi or the Headman or a literate 
person and his signature taken. 

29. This is impracticable in villages. 

30. It is being done in towns : it is impracticable in villages at a distance 
from the court. 

31 A 32. Provisions of chapter of discovery, admission and of examination of 
parties is usually neglected : For framing issues, examination of parties is very 
necessary. 

Very few judges examine parties at the framing of issues, most of them do not : 
The failure is due to the want of sufficient grasping power in the judges themselves 
and failure to read the plaint, written statement and the documents. Most of them 
leave to pleaders the work of framing issues. The examination of parties as wit¬ 
nesses by the court before other witnesses are examined should be resorted to— 
opposite parties should be allowed to be examined. The Privy Council ruling 
that one party should not put the opposite party in the box has tended to increase 
the length of proceedings. 

Examination of parties should be resorted to frequently. 

I am against calling of witnesses being postponed until after examination of 
parties. 

34. No. Order 16, Rule 16 (2) is never put into action. 

The witnesses should be bound down under rule 16(2) and if they are absent 
their attendance secured under compulsion as in criminal cases. No costs for 
securing compulsory attendance should be paid by the parties: their failure and 
delay due to the option given to parties to file or not file costs lor compulsorj 
process. 

Better control of bailiffs by the judge secures attendance. 

35. First part—No. 

2nd part: frequent use of the power given to the judges to make parties spe¬ 
cially liable for costs of witnesses who prove nothing. 

3rd part—Undesirable—therefore nothing suggestec. 

36. I am in favour of proof by affidavits in— 

succession certificate proceedings and in ex parte simple suits on bonds, stamped 
acknowledgments, of people who can write. 

Not in claims or obstruction proceedings. 

37. The suggestion of giving the power to court, will play havee with dispen¬ 
sation of justice : we have reason to complain even at presen* of some judge’s ten 
dency to stop necessary examination. 

38. To all registered bonds against non-agriculturists. 

Application of Order XXXVII to all courts with effect to negotiable instru¬ 
ment. 

41. Yes. The guardian in order to harass plaintiff deliberately refuses to 
accept guardianship. The nearest guardian should be compelled to take up the 
defence. He should not be allowed to refuse. 

The indiscriminate award of fees from the plaintiff to the razir, which is a 
source of patronage in some cases, should be stopped. If the guardian does net 
consent to represent, courts should proceed ex parte. 


42. Not necessary to check them. Judges should be careful ; some judges 
are careful ; some use it as a handle for piatronage. 


S 2 
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43. My complaint is that the new cry for despatch at the cost of efficiency and 
the quality of judgments has undesirably shortened judgments: little law is discuss¬ 
ed—a few facts are given : judgments now do not command one-half of the con¬ 
fidence they did before on account of their shortness and failure to discuss facts 
and law. That is the chief reason of multiplication of appeals. 

44. No. Judges avoid it. This ought to be more frequently used. 

45. Yes. No. 

46. Yes. 

47. Yes. The rules of the Judicial Commissioner’s court that before commis¬ 
sion is executed, no date for final hearing should be fixed has been an instrument 
of oppression to parties, as before, other evidence can go on simultaneously. 

Written interrogatories except in very simple matters serve to defeat jus' 
tice. I strongly oppose their use. 

48. This is not abused : All depends on the judge’s personality. 

49. Some are—some are not: Press of work is responsible. Adjustment of 
work and jurisdiction is necessary. 

52 (a) Frequent notices should be avoided. 

(6) Granting of frequent adjournments to defendants should be avoided. 

(c) Time and procedure of sale proclamations and claims and obstructions 

should be shortened. 

(d) Security should be demanded, from claimants and obstructors, of a value 

to be fixed by the Judge. 

(e) In the case of many mortgages frivolous and collusive suits are brought. 

Full security for the amounts involved should be demanded. 

(/) Collector’s procedure of selling lands should be shortened. 

53. No. 

54. Yes. 

55. Yes. Section 47 ought to be enlarged. 

56. Curtailing from 12 to 6 years not desirable, but the fiction of “ a step in 
aid of execution” should be done away with. 

58. The present Order 21, rule 2 works hardship. It leads to a multiplication 
of proceedings ; all payments, certified and otherwise, should be recognised. 

59. Suggestion is acceptable. Order 21, rule 16 (Cl. 2) can be abolished. 

60. No objection : It should proceed against both person and property. 

61. (a <fc 6) None. 

62. No change necessary. 

63. No necessity. One notice is enough. 

64. Both should issue together. It cannot be possible to serve it on vakils 
to be effective, on account of distance of their clients’ residence from theirs. 

65. No. 

66. (a & 6) File an affidavit. 

There is no reason why a mortgagee should be compelled to do so. The de¬ 
fendant (mortgagor) should be directed specially to disclose previous and subse¬ 
quent mortgages. He should Vie specially examined for the purpose. The 
plaintiff should then make all mortgagees parties and thus have all rights 
determined. 

(d) Yes. 

(e) Six months’ time ought to be curtailed to 2 months after decree. 

Personal decree should be made and the plaintiff may execute it either against 
the mortgaged property or any other property or person. 
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67. No. 

68. Yes. 

72. Not necessary to insist on. 

73. * The rule of insisting on certified copies, when original record is easily avail¬ 
able, leads to loss of time and increase of costs. This insistence should be aban¬ 
doned. 


Mr. BHOJSINGH G. PAHLAJANI, M. L.C., Pleader, Sukkur, called 
and examined on Wednesday, the 10th September 1924. 

Mr. Elphinstone. — Q. You are a member of the Legislative Council 1 

Mr. Bhojsingh O. Pahlajani. —Yes. 

Q. You have been for a good many years at the Bar in Sukkur ? 

A. For the last thirty years. 

Q. I see from your answers that you are not altogether satisfied with the effi¬ 
ciency of the subordinate judges ? 

A. Yes. 

Q. Have you any particular suggestion with regard to that 1 

A. I have many suggestions. One thing that is at present wanting is that the 
appointments are made without having the real opinions of the district judges. The 
district judges do send in their recommendations, but they never take regard of 
the civil cases conducted by a candidate and see whether the man has conducted 
any important cases. He reports that he has done civil work for so many years, 
but that is not a criterion whether he has done any substantial work. The district 
judge should send for the records and see what important cases the man has con¬ 
ducted. 

Q. I see you suggest that the age-limit of thirty years should be raised. Some 
of the witnesses have suggested that it should be raised to 35 years. Do you agree 
with that ? 

A. I agree with that. 

Q. And the period of practice should be five years—substantial practice ? 

A. Yes. 

Q. With regard to the dietrict judges, can you tell me as to how much time they 
are able to devote to civil work ? 

A. I think hardly one-twelfth of the time. 

Q. A witness from Larkana told us that the district judge there was not able 
to devote more than six days in a year to his civil work. 

A. I would place it a little higher at Sukkur. I would say not more than 15 
days for the original work and about a month and a half for the appellate work, 

Q. You do not find that the civil work is shut out by the criminal work f 

A. It is considerably at the time of inundation. From the end of June right 
up to the end of November we have what is called the criminal season of the dis¬ 
trict. Then the district judge does not get time to do any civil work except when 
the sessions fall through. In that case he gives notice that the appellate work 
will be taken. 

Chairman. — Q. Why does the inundation affect the criminal work T 

A. In Sind there is considerable crime over the disputes about water. They 
break each other’s heads and then they come to the criminal court. 

Mr. Elphinstone. — Q. Do you think that the efficiency of the subordinate judges* 
courts would be improved by better inspection ? Do you think that there is suffi¬ 
cient inspection ? 
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A. I do not think that it will materially affect, unless the district judge is de¬ 
termined to make reports for the dismissal of those judges whom he finds to be 
inefficient; and that he would not do. We want a much better method of appoint¬ 
ing a better subordinate judiciary. 

Q. Are yon'in favour of the probationary period being really regarded as pro¬ 
bationary, and that if a man is not found suitable his services should be dispensed 
with? 

A. I do not think that the probationary period is necessary, if the district judge 
can really find out for himself as to whether the candidate has done real work. 

Q. With regard to the efficiency bar is that enforced ? 

A. It is never enforced. 

Dr. DeSouza .—I do not quite follow about the inspection not being thorough 
and sufficient. 

A. We have got three courts—Jacobabad, Shikarpur and Sukkur and Rohri. 
At Rohri and Sukkur the district judge does not give any personal attention. They 
are the headquarters. As for Jacobabad and Shikarpur he gives about ten days 
each. 

Q. But that is ample—ten days at Jacobabad and ten days at Shikarpur ? 

A. Provided the district judge goes actually into the cases himself. 

Q. What does he do ? 

A. Half the time he devotes to sessions work and perhaps the other time he de¬ 
votes to the office work and only the last one day he devotes to personal inspection 
of the office. 

Q. So actual inspection is not done at all ? 

A. It is not done by the district judge ; it is done by the sheristadar. The 
whole of the inspection, so far as I have been able to ascertain, is confined to 
matters of minute routine, which the subordinate judges themselves may omit. 

Mr. Justice Stuart. — Q. Can it not be done like this ? The district judge can 
take up the plaint and see on what date it was filed and when the summons was 
issued. He can then examine these points: What did the judge do on that date, 
did he take up the case, if not, why not ? What did he do on the adjourned 
date ? Then as regards issues he should enquire whether the judge read the 
pleadings before framing issues and so on. The inspection is not done in this 
manner. 

A. That is not done at all, but what I want is that inspection should be done 
on these lines. The district judge should try to know how much work was done 
on one day and so on. In many cases the amount of evidence recorded on the 
amount of work done does not show the time taken for that purpose. 

Q. That can be done by having the subordinate judge by his side at the time of 
the inspection ? 

A. The district judge may be very careful and conscientious and may give as 
much time to inspection as he can spare, but my difficulty is that the subordinate 
judges are not efficient and have not got the power of grasping a case. That is 
what my chief complaint is. 

Q. Perhaps you know that they have now altered the whole system. I am talk¬ 
ing of the rules of 1923. Have these rules been put into practice ? 

A. They have been put into practice but they have done no good at all. 

Q. Has no improvement been effected at all ? 

A. None whatever. The selection committee goes more by reputation ; T would 
not in any way say it goes by influence. 

Q. I see under the rules they must have an interview with the candidates. Do 
they, interview them f 

A. Yes, but interview does not do any good at all. 
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Q. But they can ask questions to discover whether the candidate can frame 
a plaint or whether he would be able to prepare a written statement to meet such 
and such a plaint and so on ? I think it is quite possible to do that? 

A. Yes, but they will not do that. 

Mr. Elphinstone. — Q. Do you think that judges come prepared with the cases; 
have they any knowledge of the cases before they begin to examine the parties ? 

A. Very few of them, and that is the reason why there is so much delay. If 
the judges come prepared they can examine the parties and the examination of the 
parties by the judge can considerably curtail other evidence. In majority of 
oases they do not read the pleadings and so are not in a position to know exactly 
what the case is about. The present judges are not able to grasp all the legal points. 
They can do so only when they go through the pleadings and by doing that they 
will be able to bring out all the legal points. Their want of knowledge in that 
direction is the chief reason why in many cases issues are framed by pleaders and 
not by the judges themselves. But there are some judges who read the pleadings 
and curtail the length of the case to a considerable extent. 

Chairman. — Q. Do judges come punctually to courts ? 

A. In head-quarters and other places where the work is very heavy they come 
to courts punctually, but where the cases are compromised in large numbers, they 
come at one or two o’clock. 

Dr. DeSouza. — Q. What is the reason of the large number of compromises? We 
find the number of compromises in Sind is very much larger than in any other part 
of India. Is it that people in Sind are more reasonable than other people or is 
there some other reason ? 

A. I think they are not more reasonable, and human nature is the same all 
over the world. You will find that in certain courts there is a tendency among 
judges to call the parties and ask them to compromise. 

Mr. Elphinstone. — Q. Do you think that judges sometimes ask them to refer 
their disputes to arbitration ? 

A. In some cases judges do ask them to go and refer to arbitration once, twice 
or thrice. 

Mr. Justice Stuart. — Q. Is that because the judges in Sind have not sufficient 
confidence in themselves? 

A. I think it is due to want of confidence and also they have not much inclina¬ 
tion to try complicated cases. 

Mr. Elphinstone. — Q. What is your opinion with regard to ex parte injunctions * 
Do you think there should be any check ? 

A. I think it is not necessary to put any check, but the judges should be more 
careful. Some judges are very careful about that, though the law is exactly the 
same for all judges. 

Chairman. —1 see the point is this. The lower courts do not quite understand 
the difference between interim injunctions and exparie injunctions. 

A. Yes. 

Mr. Elphinstone. — Q. What is your opinion about the work of the nazir, do you 
think he is very hard worked ? 

.4. It all depends upon the territorial jurisdiction. In places like Shikarpur 
where the territorial jurisdiction is very large, the nazir is really over-worked. He 
has to do a lot of other work and he cannot attend to the work of process serving 
and cannot keep proper control over bailiffs. 

Q. Do you think if he were given a deputy nazir he would be able to look after 
this work ? 

A. So far as the taking of work is concerned, the bailiffs’ morale is low. 

Q. Of course the morale of bailiffs is very low. Do you think that wit h better 
supervision the service of the processes would be better ? 
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A. I think so, but it all depends upon the judge. If the judge looks into the 
processes himself once a month if not more often, I think the bailiffs will be more 
careful, and their morale would be improved. I know of a judge who used to look 
into the processes himself occasionally and the bailiffs were all afraid of him. 

Dr. DeSouza. — Q. Did you hear the last witness giving evidence on this point ? 

A. I could not follow him. 

Q. He said that so far as the nazir is concerned his time is taken up in doing 
the work of an official receiver in insolvency and that he could hardly spare half 
an hour to look into the work oi supervision. —Do you consider it at all necessary 
that he should be appointed official receiver ? 

A. I don’t think it is necessary at all. 

Q. Whom would you suggest for this appointment ? The witness said that 
the parties want the nazir as official receiver. Is that your experience 1 

A. I think the head clerk or t^e sheristadar should be entrusted with this 
sort of work. 

Q. There is sometimes objection for appointing these clerks as official receivers. 
Would it not be better if the pleaders are appointed ? 

A. Not the slightest harm. 

Q. Is there any reason why the nazir should be taken away from his own duties ? 

A. I think it is better not to appoint the nazir. 

Q. The commission charged is 5 per cent. Does it go to the nazir’s pocket 
or does it go to the Government ? 

A. I believe it goes to him though I am not sure. 

Q. My idea is that it goes to the Government. 

A. I am not sure. 

Chairman.—Q. Is there a separate nazir for the district court and a separate 
one for the first class subordinate judge ? 

A. We have got an accountant for the district court and a nazir for the subor¬ 
dinate judge’s court. 

Q. Who is doing the work of a nazir for the district court. 

A. There is also a nazir for the district court but he is designated as accountant. 

Mr. Elphinslone. — Q. Do you find the insolvency work here satisfactory ? Do 
you get proper returns, that is, reasonable dividends ? 

A. Dividends are hardly 1 per cent. The impression is that the insolvency 
proceedings are taken only to deceive the creditors. 

Q. What would you suggest as an improvement ? 

A. Better use of criminal proceedings and of the Insolvency Act. 

Q. Do you think that the procedure laid down in Secs. 69 and 70 is rather 
too long f How long does it take in the mufussil to institute a prosecution ? 

A. I do not know of any instance in which Sec. 69 was applied. 

Q. Do you think that Secs. 421, 422 and 423 of the I.P.C. should be more fre¬ 
quently employed ? 

A. I think so. 

Q. Would you be in favour of the proceedings under Secs. 421, 422 and 42$ 
being undertaken by the court instead of by the plaintiff ? 

A. Yes. 

Q. Would you be also in favour of cutting down the right of appeal against the 
order for prosecution T You have to got first of all a recommendation from the offi¬ 
cial receiver for prosecution and then in due course of time it goes to the in¬ 
solvency judge and he sanctions it and then it is taken before two judges on appeal 
and after a few years the matter will be sent to the official receiver again for 
further inquiry. Now would it not be better to cut down this right of appeal ? 
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A. I think the debtor ought to get an opportunity of being heard by a judge. 

Q. One hearing would be quite sufficient 1 

A. I think there should not be any right of appeal from the insolvency judge’s 
order. 

Q. You advocate readjustment of jurisdiction. Do you think that that would 
considerably expedite the work ? 

A. Yes. 

Q. Then you suggest that more suits should go up for first hearing before the- 
court, instead of written statements being filed. Do you think that by this 
method the work could be reduced ? 

A. I think in certain cases it is feasible. 

Q. You want to have the defendant examined at the first hearing. That wilt 
not be summary procedure. That is the procedure winch we have here in the 
Judicial Commissioner’s court in mortgage suits. 

A. Yes. 

Chairman .—Summons for final disposal instead of settlement of issues. 

A. Yes. Many simple suits can be disposed of in that way. 

Q. Do you find that in your courts the judge always calls for a list with a view 
to seeing whether a case is going to be undefended or whether it will take a very- 
little time so that it may be disposed of first, or is it postponed for the next date,, 
if not reached, and then again postponed if again not reached, and ultimately it 
turns out to be undefended ? 

A. That happons in many cases. And they also put too many contested cases- 
for one day, more than they can hope to deal with. I will prefer even a case to 
be postponed for three months after the issues, but it should be made sure that it 
would be ’taken up on that date. 

Q. It does not assist in the disposal in any way nor does it help anybody 1 

A. No. 

Q. Let a case be given a date three months hence or if the court is very much 
congested six months, as the case may be I 

A. Yes. There was one judge, who has retired now, and he used to post 
cases six months hence and there was no arrear in his court. If any case falls 
through he can devote his time to writing judgments. 

Mr. Elphinstone. If Saturday were not kept for writing judgments and fewer 
cases were put down for each day and judgments written in any spare time, would 
that, in your opinion, be a much better method ? 

A. Yes. 

Q. How many cases are fixed each day for long hearing t 

A. It all depends upon the tendency of the judge. Some judges fix five or six. 
in the hope that two or three might be compromised. 

Q. I see you suggest that mortgage suits should be triable by Bmall cause court, 
judges. Do you think that suits involving title should be so tried ? 

A. Suits raising questions of title or priority should be transferred to the other 
courts. They should not be left to the small cause courts. Ordinary mortgage- 
suits may be dealt with by the small cause courts. 

Q. I see you suggest that it would be impracticable to require the parties to- 
give registered addresses on which service should be good for all purposes. What 
is your reason for that ? 

A. It is impossible in rural areas. 

Q. But in such cases the client can give his pleader's address t 

.4. The party may have no pleader. Three-fourths of the cases of the mofussil. 
are undefended in sub-courts and you know, in Sind, the system of Muhammadan.: 
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cultivators. They move from village to village and from one district to another. 
I am speaking of the agriculturists and the cultivators and not of the zamindars. 

Q. If it is difficult with one class there does not seem any reason why it should 
not be used, for instance, by town dwellers ? 

A. I think in towns it can be used. 

Q. That can also be extended to witnesses ? 

A. I do not think so. 

Q. In your court are not the witnesses bound over before they are discharged ? 

A. They give only their signatures to the nazir to attend the next hearing. 

Q. Does it take a long time to serve the witnesses ? 

A. Yes. There is great complaint. 

Q. If you have the addresses of the witnesses then you can cut down that time 
by using the post. 

A. Personally I think that the subordinate judges should be strict in the 
attendance of the witnesses, as in criminal courts. 

Chairman .—There is no difficulty in criminal courts 1 

A. No. There the witnesses have to give a bond that if they do not attend 
(they would forfeit so many rupees. 

Q. The man’s subpoena requires him to attend not only on that particular 
date, but until the case goes on, and if a man is given his batta and told the date 
of the next hearing, it is really unnecessary for him to give a bond. He can be 
prosecuted on the subpoena if he wilfully defaults. 

A. The same procedure as in the criminal courts should be applied in the civil 
courts. 

Q. If a man does not turn up he forfeits the bond ? 

A. Yes. 

Q. And he forfeits the money ? 

A. We recover it as a fine. 

Q. You can always fine the man for disobedience of the subpoena without go¬ 
ing into the unnecessary formality of having a bond ? 

A. It only produces a certain kind of feeling that he ought to attend to civil 
court processes. 

Q. Do you think there is any point in making him execute the bond ? 

A. That is one thing, but there is another point. The issue of compulsory pro¬ 
cess should not be dependant on the option of the parties, as it is done at present. 

I do not think any man with some common sense will go to the extent of having 
his witnesses harassed in that way. That will make his witnesses hostile towards 
him. If that power is left with the judge himself and he does not consult the parties 
at all, then the witnesses will be afraid more of the judge than of the parties. 

Mr. Elphinstone .—I see you are in favour of extending the application of Order 
37 to all registered bonds against non-agriculturists ? 

A. Especially when people can read and write. 

Q. In the mofussil majority of people are illiterate ? 

A. In the mofussil they have got the thumb impression. That is a very great 
preventive against forgery. 

Q. I see you also advocate payments out of court being recognised ? 

A. Yes. 

Q. But a witness who came on Monday said that you would get a very large 
number of false payments being set up, if that were extended to other oases ? 

A. That is very likely to be abused, but there is one thing which can be easily 
done, i.e., payments should be recognised whioh are proved by receipts. 



521 


Q. Is it usual for a pleader to be engaged for the whole of the proceedings includ¬ 
ing execution proceedings or does his engagement generally end with the decree ? 

I think that is the reason why you suggest that it would be no use sending notices 
to the pleader for execution proceedings. 

A. Yes. 

Q. Well, there is another point which has Deen mentioned by some of the wit¬ 
nesses. Supposing there is a liquidated claim or a claim founded on a document 
signed by the defendant and the defendant is unable to show a primd facie good 
defence. We have a large number of such cases in Karachi where the defence is false 
and still the man drags it on for three or four years and the judgment creditor gets 
an empty decree. Do you think in such cases where the defendant is not able to 
show a primd facie defence although it is a defence which cannot be struck off 
straightaway, the court should be permitted to demand security from the de¬ 
fendant ? 

A. I think in that case the judge will pre-judge the sufficiency of the defence. 
The oourt must record definite evidence that there is no primd facie defence. In 
all cases, except cases on negotiable instruments, there are so many defences open 
that this procedure would appear to be dangerous. 

Q. The magistrate is not thought to have pre-judged the case if he thinks there 
is a primd facie oase and frames a charge and puts the man on his defence, similarly 
when the plaintiff has paid the Government court-fees and has got a clear case, 
why should he only get an empty decree after three or four years’ time ? Do 
you not think that that is a sufficient reason to warrant such a procedure ? 

A. That is very likely to be abused and I would not advocate its application 
in the mofussil. I cannot advocate the employment of such a drastic procedure 
in the mofussil courts. 

Q. Would you be in favour of extending the range of a summons from two 
hundred to three hundred miles to prevent the issuing of unnecessary commis¬ 
sions ? 

A. I would advocate 350 miles. Jacobabad is more than 300 miles and I think 
both Shikarpur and Sukkur are 299 miles from Karachi. 

Q. Would you be in favour of commissions out of the province being restricted 
in the same way as commissions out of British India under Rule 5 of Order 
26 ? 

A. I think it is exactly the same thing as Rule 2. There you have to put in 
an affidavit. 

Q. I understand there is some difference between the two ? 

A. Yes. 

Q. Have you ever found in your experience that people apply for commission 
only to prolong the case ? 

A. It is due to the new rules framed by the Judicial Commissioner. The Ju¬ 
dicial Commissioner has issued rules that the case has to be held up till the commis¬ 
sion returns, but I think that is not necessary. 

Q. How can you dispose of the case till the commission is returned ? 

A. Commission can issue simultaneously with the hearing of the rest of 
the evidence. At present it is a source of considerable delay. 

Q. Do you think the work of drawing up of mortgages is done satisfactorily 
by bond writers f 

A. I have not found much fault with the system. 

Q. Is the bulk of the work done by bond writers or pleaders in Sukkur f 

A. By bond writers. 

Q. How many men have you got in the Sukkur Bar. 

A. 35. 
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Q. In Shikarpur t 
A. The same number. 

Q. In Larkhana 1 
A. 30 

Chairrmn. — Q. Do you get petition-writers to draw the plaints and pleadings 
or do the pleaders do that work ? 

A. Now this sort of work is done by the pleaders more or less. 

Q. So that you do not find any difficulty on account of the very badly drawn 
plaints by the petition-writers ? 

A. I don’t think. 


Written statement of Mr. MULCHAND KHIALDAS (Salesman and 
Guaranteed Broker to Messrs. £. D. SASSOON & Co. Ltd., 
Karachi). 


1. I think the period reasonably required for the disposal in the Judicial Com¬ 
missioner’s court of— 

(а) original suits especially commercial suits should not be. more than 12 

months ; 

(б) first appeals, not more than 9 months ; and 

(c) second and miscellaneous appeals, not more than 6 months, and that for 
the disposal of original suits in the small cause court should be about 
3 months. 

2. The period actually taken now especially in the Judicial Commissioner’s Court 
for the disposal of such proceedings does exceed the limits referred to above. The 
main causes of the delay are — 

(а) Fixing of distant dates for the hearings, which are no doubt due to the 

accumulation of too many old cases. 

(б) Much time taken in the service of summons. 

(c) Too many postponements allowed by the courts on account of the mutual 

consent of the pleaders of both the parties. 

(d) Some of the judges in the courts, where the majority of the proceedings are 

commercial, probably not having the full knowledge of the various local 
commercial practices and trade usages. 

(e) Various tactics adopted by the defendants to gain time, and the corruption 

amongst some of the clerical staff. 

The remedies in my opinion are — 

(а) The service of summons by registered post. 

(б) All the judges to be recruited from those having sufficient knowledge of the 

local commercial practices and trade usages. 

(c) In order to discourage frivolous suits, to make a provision so as to allow 

compensatory costs against all frivolous suits and frivolous defences. 

(d) Not to allow evidence to be taken on commission without having a security. 

(e) Not to allow frequent postponements merely on the mutual consent of both 

the parties’ pleaders, who arrange such postponements to suit their con¬ 
venience. 

8. Not in our province. 

21. I do not agree to the suggestion of the appellant being compelled to 
deposit the decretal amount in full before the filing of second appeal, but at the 
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same time 1 would suggest that the stay of execution proceedings should not be 
allowed on account of the filing of second appeal. 

24. I would here repeat my answer to Question 3. 

25. The remedy I would suggest for this is that the summons should be sent 
by registered post. Of course the full address of the last place of the defendant’s 
business or residence to be given in the plaint. 1 do not think that the procedure 
under section 106 of the Transfer of Property Act should be made applicable in this 
case, as the difficulty in question regarding the service of summons is mostly experi¬ 
enced in the cases where the summons are to be served in mofussil and not in local 
cases. 

28. (First part). I would here repeat my answer to the Question No. 26 and as 
regards second part my answer is in the negative. 

29. Yes. I have already referred to this in my answer to Question No. 25. 

30. I am in favour of this suggestion, but this practice is already in existence 
here in most of the cases. 

47. (First part). To shorten the length of time, I would suggest the court 
to order a security being furnished before reissue of the commission. The practice 
cf written interrogatories except by special leave cf the judge is already in existence 
in this province. 

51. I am in favour of the suggestion that the commercial suits should always 
be given preference over other suits as far as possible. I would suggest that an early 
hearing should be fixed for all such suits and that they should be tried in preference 
to other suits. 

65. No. There is no such village headman in our province. 

67. No. I do not think it is so in our province. 

68. Yes. The decretal amount should be deposited by the judgment debtor and 
sufficient security should be given by the decree holder while withdrawing the 
amount, after due notice by the court to the judgment debtor. 

69. (First part). No. (Second part) Yes, there is an avoidable delay in the dis¬ 
posal of insolvency petitions and realization of assets. The devolution of the ex¬ 
clusive jurisdiction, which a district judge has, would no doubt make for speed in 
such matters, but it seems risky. 1 would suggest that in order to expedite the reali¬ 
zation of assets an advisory committee of at least two of the principal creditors 
be appointed to assist and advise the official receiver. 

82. No. But 1 think such frivolous suits can be put down by making a provision 
by which the court may be empowered to allow compensatory costs. 


Mr. MULCHAND KHIALDAS called and examined on Wednesday, 
the 10th September 1924. 

Chairman. — Q. Are you a broker ? 

A. Yes. Guaranteed broker. 

Q. Of Messrs. E. D. Sassoon & Co. ? 

A. Yes. 

Q. So that you know of legal matters from the commercial point of view' ? 
A. Yes. 

Q. What is the bulk of the commercial work in Karachi. Are they suits for 
goods sold and delivered ? 

A. Majority of cases are as regards breaches of contract. 

<?. And also damages for non-acceptance ? 

A. Yes, and also for non-delivery. 
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Q. Do you get a good deal of commercial work under Rs. 1,000 in Karachi T 
A re the small cause court cases of a commercial nature ? 

A. Yes. They are also over Rs. 1,000. 

Q. Are many of them under Rs. 1,000 or over Rs. 1,000 ? 

A. Cases over Rs. 1,000 are more. 

Q. If you have a small cause court here on the lines of a presidency small cause 
court, i.e., you have jurisdiction up to Its. 2,000 and the defendant on giving security 
could go to the Judicial Commissioner and the plaintiff should bring his suit for 
Rs. 2,000 in the small cause court, do you think that that v'ould be an improve¬ 
ment ? Are there any commercial cases between Rs. 1,000 and 2,000 which require 
greater expedition than they are getting now ? 

-4. I think it is a good thing. 

Q. As regards those cases which come to the Judicial Commissioner’s court, 
do you have a separate list for commercial cases ? 

A. I don’t think there is a separate list. 

Q. Have you not a system here in which a case is marked for the commercial 
list and is given special expedition ? 

A. No. There is no special arrangement. 

Q. I understand that Order ,37 applies to negotiable instruments in the 
Judicial Commissioner’s court. Does it ? 

A. Yes. 

Q. No other class of suit is t reated in that way. There is no provision for sum¬ 
mary judgments ? 

A. No. 

Q. So far as Karachi is concerned do you think that Order 37 should be applied 
in the same way as is done in Bombay, t.e., suits on promissory notes and liquidated 
claims, etc. ! Do you think something might be done as regards that in 
Karachi ? 

A. I think the improvement that is made in the presidency towns should also' 
be made here. 

Q. Have you any experience of suits under Order 37—suits on Hundis ? 

A. No. 

Q. Have you any experience of appearing in the Judicial Commissioner’s Court 
as a witness ? 

A. Yes. 

Q. Do you think that the witnesses have to come over and over again or are they 
examined on the first date of hearing ? 

A. No, there have been many adjournments. 

Q. Are the lists hero too long ? 

A. Yes. 

Q. Do you have many cases all depending on the same point ? What are these 
sugar cases ? Are these cases such as are dependent on one point ? 

A. Good many of these cases can be decided on one point. 

Q. There was recently an occasion when people made contracts for sugar from 
Java and owing to circumstances, which nobody could help, there was no 
shipment in the month argeed upon ? 

A. Yes. 

Q. It was simply a particular exigency that took place two or three years ago ? 

A, Yes. That was on account of the war. 

Q. We had the same in Calcutta. All these questions sometimes hang on the 
same string. Apart from cases like these, you think that there is a tendency to put 
down too much work ? 
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A. Yes. 

Q. And 80 a number of cases have to be given another date as a result of post¬ 
ponement ? 

A. Yes. On account of accumulation of cases good many are postponed. 

Q. And when a case is taken it is not always finished ? 

A. It is not taken up continuously. 

Q. In Karachi is there any reason why the summons should not be served by 
registered post ? 

A. As far as Karachi itself is concerned, even if it is not registered, it has been 
possible to effect service when the parties attend to it. 

Q. You mean somebody going with the bailiff ? 

A. Yes. 

Q. There is not much difficulty in Karachi ? 

A. No. 

Q. I take it that in a place like Karachi you have got named streets and 1 
houses are numbered. 

A. Yes. 

Q. Have you had any difficulty in connection with the issue of commissions to- 
take evidence ? 

A. No. 

Q. Now, what about insolvency in Karachi ? Have you had any experience as 
to that ? 

A. Yes. 

Q. What do you think about the way in which that work is done f Are asset*; 
collected and the dividend paid in a reasonable time ? 

A. I do not think so. 

Q. Why is that ? 

A. Too much work for one official receiver. 

Q. You think that lie has got too much to do ? 

A. Yes. 

Mr. Elphinslone .— Q. You have had trustees appointed in some cases ? 

A. In very few cases. 

Q. They have always been unsatisfactory ? 

A. Yes. 

Chairman. — Q. Do you think that it is necessary in India to have always an- 
official receiver ? In England you have an official receiver to begin with and then 
the creditors appoint their own trustees. 

A. We had trustees appointed here in some cases, but they were not found to 
be satisfactory. 

Q. Have you any particular point as regards the Arbitration Law ? 

A. No. 

Q. Have you had any difficult}', for instance, where you get awards in your favor 
and you cannot get them executed because frivolous applications are made to the 
law courts ? 

A. Yes, that has been so in connection with awards passed against upcountry 
defendants. 

Q. Then what would you like to see done-—some method by which the courts 
upcountry should not be allowed to stay the suits ? 

A. Yes. 

Q. Have you got anything to complain as regards the ex parte injunctions being 
granted too lightly ? 
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A. No. 

Q. I see that you are very much in favour of an advisory committee of the credi¬ 
tors being appointed to assist in insolvency ? 

A. Yes, because in that case it will be to the interest of the creditors to see to the 
speedy realisation of assets. They can be expected to find better means. 

Q. They know far more about the assets and how to dispose of in their own lines 
better than the official receiver ? 

A. Yes. 

Q. The Presidency Towns Insolvency Act includes power to appoint such a 
committee and if that is applied to Karachi that will meet the point ? 

A. Yes. It has been done in one or two instances. 

Q. I do not know whether the Provincia. Insolvency Act allows it. Of course 
there is nothing to prevent such a committee being appointed even if there is no 
statutory provision, but there is a provision for that in the Presidency Towns 
Insolvency Act. 


Written statement of Mr. R. T. F. KIRK, I.C.S., District Judge, 

Larkhana. 

1-A(2). District and subordinate courts. 

The period required for tho disposal of an original suit in a district court 
should be 12 months, for such suits are brought against the Secretary of State or the 
Manager, Encumbered Estates in Sind. The defence in such suits is sanctioned by 
Government and therefore it is a long time before it is filed. The progress of such 
suits in district courts is retarded by preference being given to sessions cases and 
criminal appeals in which the accused are in jail. The criminal work in this district 
is heavy. 

An original suit in a subordinate court, whether relating to title or money, 
should not take more than 4 months. 

A regular civil appeal should not take more than 6 months. 

A miscellaneous civil appeal should not take more than 3 months. 

A small cause suit should not take more than 6 weeks. 

(B) A claim proceeding in a subordinate court should not take more than 3 
months. 

2. The period actually taken during the last 3 years was as follows :— 

Civil suits district court . . . .3,393 days, t'.e., average 131 days 

,, F. C. court, I.arkana ... 93 average 108 days. 


Subordinate courts, Title 

701 


Money 

. 12,382 

183 „ 


13,083 


Regular appeals ..... 

132 

„ 194 „ 

Miscellaneous civil appeals 

10 

„ 423 „ 

Small causes ..... 

4,647 

„ 30 „ 

Claim cltses— 



F. C. court, Larkana .... 

6 

„ 159 „ 

Subordinate courts. .... 

139 

„ 166 „ 


From this it will be noticed that each miscellaneous civil appeal took about 15 
months. This was due to heavy sessions work and the death of some parties 
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and the joinder of their legal representatives for which formerly the period fixed 
was tf months and it is 3 months now. Too much time will appear to 
have been taken in the disposal of claim cases. The delay appears to be due to 
non-service of notices and summonses. 

3. It can hardly be doubted that the most effective mode of shortening the 
period of disposal of civil proceedings is to increase the number of subordinate 
judges or open temporary courts which can move from place to place where- 
ever arrears are thickest. This plan is outside the scope of the Committee’s enquiry. 
To a considerable extent the prolongation of proceedings is due to causes inherent 
in the character of the litigating public, the pleaders and the subordinate judicial 
staff. The public want adjournments very frequently because they are too apathe¬ 
tic and unbusinesslike to take the steps necessary to get their cases ready for trial. 
They have but hazy ideas of promptness and punctuality, they can see no reason 
why they should not get an adjournment whenever they want it, and they rely 
on the olevemess of their pleader in inventing some expedient which will delude 
the court into granting a postponement. It is too easy to create delay purposely 
by bribing clerks in the offices to keep back papers on false pretexts which are easier 
to invent than to prevent. A rupee or two spent in the sheristadar’s branch of the 
office will keep the application for process back a day or two before it gets to the 
nazir. A little more money there will delay it a day or two before it is handed over 
for service to a bailiff : and the bailiff, of course, is easily bought over to return the 
process as unserved for one or half a dozen reasons. This may be done by a litigant 
who wishes to delay the process of his opponent, or by one who wishes to keep a oase 
hanging over the head of his opponent as long as possible and yet make it appear 
that he has taken all possible steps'in the prosecution of his own case but owing to 
the failure of the court officials to ensuro service he has failed to get his necessary evi¬ 
dence for no fault of his own and therefore deserves a postponement. Process servers 
often do not serve because they have not been paid the customary dastoori, when the 
witness resides in the jurisdiction of another subordinate court and the party taking 
out process is not present to smooth the way. Often parties summon a number of 
witnesses with the object of impressing the opponents when those witnesses have in 
reality no evidence to give: and then the process-server is sometimes paid not 
to serve the witnesses. This trick is resorted to by defendants who have no 
defence. 

I am confident that service can be improved if subordinate judges will pay special 
attention to the matter and refuse to issue fresh process to a bailiff until he has served 
all the processes entrusted to him in a particular case. He should be sent back repeat¬ 
edly with the same processes until they are served. It would also conduce to good 
sevice if bailiffs were paid wholly or partly in fees—so much for each process served. 
The introduction of this fee system would assist to lessen the evil of “ dastoori.” 

When all else fails litigants sometimes absent themselves purposely so that an 
ex parte decree is given against them, whereupon they try to induce the court to 
set it aside alleging all kinds of false pretexts for their non-appearance. Whatever 
may be the moral obliquity of the establishment and even of the pleaders in lend¬ 
ing themselves to this species of customary corruption, the real fault is with the 
public themselves who will always tiy to gain an improper advantage by these 
circuitous methods. The theory existB that by raising the pay of the subordinate 
establishment a better class of employee will be got who will be less corruptible. It 
may be doubted whether in a province like Sind where in all departments the habits 
of bakhshish and dastoori are ingrained in a much more marked decree than in the 
presidency of Bombay a better paid subordinate will accept less. On the contrary 
he is apt to demand more, and to keep his fees up in proportion as his status is 
enhanced. The amount of money available in rich districts and the great local in¬ 
fluence of zamindars are potent factors to contend with. Also the standard of life of 
the ordinary cultivator is much higher than in that presidency. He spends more 
money on amusements and comforts, and is a regular mine of wealth to the small 
official who is on the look-out for bakhshish. To root out this evil is extraordinarily 
difficult as evidence in suspected cases is almost impossible to procure. 
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Similarly money is always available (or supporting false allegations and false 
defences and in a hotly contested case (lie exploitation of every possible expedient 
on both sides materially lengthens the trial. It is difficult for a judge to throw out 
applications summarily though he instinctively knows them to be qroundless as he 
has to comply with the law and the slightest failure to do so causes still further delay 
by being made a ground of appeal. Subordinate judges are almost too careful in 
handling these matters, and though many appeals are based on their refusals to grant 
postponements it is seldom indeed that the district court interferes with their pro¬ 
ceedings. They are, if anything, too cautious, and should be even stricter in grant¬ 
ing adjournments. 

Everything should be done to save a judge’s time and husband his energies. 
If he sits 5 hours in court and spends an hour or two outside court in writing or dictat¬ 
ing judgments, his day is full of work. He should be relieved of the intolerable 
labour of writing down all the evidence in his own hand—a labour which in my 
opinion impairs his efficiency considerably. He has to keep his eyes fixed on the 
page instead of on the witness and must lose many valuable impressions of the 
witness’s feelings and demeanour. The physical effort which is in itself an intoler¬ 
able strain for 5 hours, especially in the high temperature of the summer, pro tanlo re¬ 
duces his mental energy. He is apt to become a machine for writing down evidence 
and may occasionally write sentences without applying his mind at all to the wit¬ 
ness’s meaning. His handwriting becomes illegible and an appellate judge wastes 
hours in trying to read it. The pleaders waste time in waiting for the judge to write 
down each answer before they ask the next question. Time is wasted through mis¬ 
takes in copies. Courts should be supplied with shorthand-writers, and judges in 
civil and criminal cases should be spared tbe duty of recording evidence in their own 
hand. In criminal districts where there arc many sessions cases, the help of com¬ 
petent shorthand-writers on good pay to record evidence and take down judgments, 
will release the district judge to attend to civil appellate and other work instead of 
spending so much time in the sessions court as he has to do now in Hyderabad, 
Sukkur and Larkana. (In Sukkur and Larkana certain clerks have tried to learn 
shorthand, and get an allowance of about Ks. 15 per month for having gone for 
training to Bombay, but I find less time is wasted in the end if they take down 
judgments in long hand.) 

It would not be safe to give judges power to fix a limit of time for the examina¬ 
tion of witnesses. Such a plan would be unworkable, and would lead to friction 
between Bench and Bar. A remark from the judge is usually enough to make 
pleaders realise when their examination is too lengthy. 

A frequent cause of waste of time is the apparent inability of pleaders to refrain 
from harping on points which they know to be entirely valueless, and from asking 
questions simply because their clients want those questions to be asked, however 
useless. Pleaders are not willing to concentrate on what they know to be the real 
points of the case, nor are they sufficiently willing to take responsibility. There is 
too much competition amongst them. They are far too numerous and the struggle 
to procure and keep their clients is too acute. Hence they are too much at the 
mercy of their clients and too often make speeches of quantity without quality 
because their clients must be made to feel that the} 7 are getting their money’s worth. 
The only remedy I can suggest is that the standard of the pleaders’ examination 
should be raised so as to diminish their numbers : the plan of limiting the numbers 
of pleaders allowed to practise in certain courts does not appear fair or feasible. 

I see no reason to suppose that alterations in the methods of recruitment of 
judicial officers will speed up the disposal of cases. 

Delay is largely due to non-service of process, and to deaths of parties necessitat¬ 
ing the joining of their representatives. In so far as the former cause is due to in¬ 
competence of bailiffs, the introduction of higher pay will no doubt in time produce 
some effect in procuring more competent men. Service through the post office would 
be useful though not much in many scattered villages where the postal service 
is infrequent. 
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If judges really made a point of exercising their influence, which is so considerable, 
on the Bar, and as it were, kept up a continuous united campaign to encourage 
pleaders who are willing to get through cases quickly, I feel sure that the creation 
•Of such an atmosphere would be more helpful than any number of alterations in 
the rules. They could also improve the efficiency of their establishment by insisting 
on better work. 

7. The standard of efficiency of an officer should depend chiefly on the amount 
of really contested cases he gets through, and (what is very much the same thing) 
the progress that he can make in reducing arrears. District judges in Sind, owing 
to heavy criminal work, and work over minors’ estates (the last in Sukkur and 
Hyderabad) have no time to really scrutinize subordinate judges’ work and find 
out what they are really doing, ft would be an excellent thing if a very senior 
inspecting subordinate judge could go from district to district and specially attend 
to this work which requires much time, trouble and experience. At present the 
amount of work done perforce depends very largely on the sense of honour of the 
.subordinate judges themselves. In Sukkur district where I paid special attention to 
the returns, I noticed a most extraordinary sameness in the numbers of disposals 
month by month. On going back a year or two I concluded that in each court it 
was customary to send up a return showing oertain numbers month by month, and it 
was quite obvious that subordinate judges were careful not to exceed the cus¬ 
tomary limit. On my pointing out this fact to them, the arrears began to be 
reduced more noticeably. 

The circular providing that suits in which evidence or arguments have been 
based on points contested between the parties even though ultimately compromised, 
referred to arbitration or dismissed for default, should be modified so as to treat 
only those cases as contested in which evidence has been recorded and judgment 
given on the issues. It is not unknown for judges to get a case opened, examine 
the plaintiff only, and shortly, and then get a compromise or reference from the 
parties and show the case as contested. 

Generally speaking, the amount of work an officer does is the test of his effi¬ 
ciency. The best men do the most work. If there are complaints of delay in obtain¬ 
ing copies, these can be obviated by increasing the number of copyists until all ordi¬ 
nary copies can be furnished on the day of application. There is absolutely no reason 
why applicants should be kept waiting for days. A threat to the copyists is suffi¬ 
cient. They must not be employed on anything but copying work. 

8. Not in this district nor in Sukkur. There is some trouble sometimes in 
Hyderabad, I believe. 

9. Yes. 1st class subordinate judge should be invested with small cause 
powers up to Rs. 1,000 instead of Rs. 600 as at prosent, and 2nd class subordinate 
judge up to Rs. 600 instead of Rs. 200. 

The value of money has decreased. Suits on an account against agriculturists 
should be tried as small causes. 

12. Yes. The district judge should be relieved as far as possible of administra¬ 
tive work which can be an intolerable nuisance to him and is of the very greatest 
importance. Subordinate courts should be given power to deal with applications 
under Act VIII of 1890, Act V of 1881, Regulation VIII of 1827 and Act I of 1906. 

13. I know of no reason why probate and succession proceedings should not go 
on in subordinate courts, or why such a change should not be acceptable to the publio. 
These proceedings are very often .of a formal nature. 

As regards land acquisition jurisdiction, owing to the influential interests which 
may be involved I think it is doubtful whether it should be taken away from the 
district court. The land acquisition officer is often a high official and it is not al¬ 
together fitting that his actions should be subject t-o the criticism of an inferior court. 
Apart from this question of official dignity, the subordinate court might be re- 
luotant to interfere on account of the status of the offioer, in whioh oase the hands of 
justice would be tied. , 
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Take a concrete instance : there is a special officer now on duty, of Collector’* 
rank, acquiring lands in (presumably) enormous quantities for the Lloyd Barrage 
Scheme. Great interests are involved of the land holding class to which many 
Sindhi subordinate judges belong on the one hand, and official financial interests 
on the other. It seems desirable that BUch cases should come before a high tribu¬ 
nal. 

22. Yes, in my court. One would suppose that the desire to weed out futile or 
groundless appeals at the earliest possible stage and to save itself future trouble 
would be enough to induce any court to apply this rule regularly. 

24. Cases of ejectment, and simple mortgages might be brought under small 
cause jurisdiction or if not, the C. P. C. should direct that upto limit of Rs. 200 
they should be fixed for final hearing straight off. Applications for witnesses should 
be carefully scrutinised when presented and the pleaders asked to show their neces¬ 
sity. If in the end any witness is unnecessarily summoned the costs should be 
specially borne by the party calling him. 

25. The provisions of Order 5, rule 20 (substituted service) should be freely exer¬ 
cised with the reservation that 2 months should be considered the maximum period 
within which a defendant must be served in the ordinary way. After two months, 
substituted service should always be adopted and before two months when it appears 
that the defendant is avoiding service purposely. 

The application of the procedure under section 106 of the Transfer of Property 
Act might lead to frauds. 

28. Yes, on the whole it would : but there are outlying villages where registered 
post would not be effective. 

Headmen should be appointed in the villages and summons sent to them for 
service. In many villages there are no village officials like tapedars, or paid 
munshis. 

29. Yes. 

30. It should be done. 

33. Yes : it would tend to lessen the number of false defences. The examina¬ 
tion should be at the first hearing before issues are settled or if the suit is set down 
for final hearing the parties should be examined before their witnesses are called. 
The strength or weakness of their eases will then be realised and many settlements 
will be made out of court; 

41. There is delay due to this cause, and the suggestion made in the latter part 
of the question should be adopted. 

43. No. 

44. Yes. 

45. No. The dates of hearing are usually given by sheristadars, and first ad¬ 
journments—where both sides agree (as the pleaders almost invariably do)—are also 
granted by sheristadars. I am informed that in almost any case a pleader can obtain 
a first or second adjournment. The knowledge of this has a demoralising effect on 
litigants. The sub-judge, of course, has usually other work to do and can always 
fill in his time. If one pleader wants an adjournment it seems to be almost a matter 
of course that the opposing pleader will not object. If the first pleader raises a 
personal ground of having other work, or not being well, of course the opposing 
pleader does not dream of objecting. In fact I understand that applications for 
postponements are hardly ever opposed. 

There are two methods of dealing with this irregularity. One is for the sub¬ 
ordinate judge himself to make the orders of adjournment, and the alternative is for 
the sheristadar to be given full power and responsibility to make orders of first 
adjournment. At present the sheristadar has no real responsibility—he makes the 
older in fact, and the formal responsibility is that of the subordinate judge. 

48. Yes. Generally no order is made about costa because the opposing pleader 
nearly always copsemts to oblige his friend. The written application and affidavit 



should be insisted on, and an order for costs should be made irrespective of the 
consent of the other side. 

49. They are not tried continuously in subordiate courts. If some witnesses ol 
either party are not served the courts nearly always postpone the cases on receiving 
applications for adjournments from the parties. The parties’ pleaders and the 
courts themselves are all responsible for the delay. Rule 28, chapter V, page 76 
of the Sind Courts Civil Circulars should be strictly enforced* 

60. The district judge usually inspects the subordinate courts once a year or once 
in two years. This inspection, however, is not the effective and continuing supervi¬ 
sion that is necessary to ensure speedy disposal of work. It is impossible for the 
district judge to exercise that kind of continuous control which is necessary. He 
has his own work to do—largely criminal. 

So far as Sind is concerned, district judges look forward to a short tour of in¬ 
spection as a welcome change from monotonous work at headquarters. No urging 
from the Judicial Commissioner is required to ensure inspection of sub courts. 

64. The courts to which a decree is transferred should have the powers 
described. 

68. YesT 

69. The transferee should be allowed to execute the decree as suggested. The 
second proviso to Order 21, Rule 16, can be deleted. 


Mr. R. T. F. KIRK, I.C.S., District Judge, Larkhana, called and 
examined on Thursday, the 11th September 1924. 

Mr. Justice Stuart. — Q. How long have you been a district judge f 

A. Since 1915. 

Q. All the time in judicial service ? 

A. Yes in Bombay and Sindh. 

Q. Have you been in all the three districts in Sind 1 

A. Yes, Hyderabad, Sukkur and Larkhana. 

Q. In your opinion is it necessary to make a provision of law by which all suits 
in which the Secretary of State is a party should be tried by the district judge ? 

A. Yes. 

Q. Have you ever contemplated the following limitation, viz., that they should 
be filed in the district judge’s court and he should have the power of transferring 
such cases as he thinks fit ? 

A. I think that would be alright. 

Q. That would be more convenient ? 

A. Yes. 

Dr. DeSouza — Q. What is the class of suits that is instituted in the district 
judge’s court at Larkhana against the Secretary of State ? 

A. There are three classes. One is land acquisition cases. 

Q. I am not speaking of land acquisition cases but I am speaking of regular 
suite. 

A. I now understand that. There are three classes but I don’t know now what 
they are. 

Q. Did you dispose of some in Hyderabad ? 

A. Yes. 

Q. What was the nature of those suits ? 

A. Those were suits against the Secretary of State refusing zamindars the haria. 
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Q. Any other kind you remember T 

A. In faot I have very little experience of these eases. The whole of my 
time is taken by the sessions cases. 

Q. But you must have heard those cases. 

A. They are sooner or later withdrawn or compromised. 

Mr. Justice Stuart. — Q. At Larkhana how much of your tinie is taken up by 
criminal work t 
A. 4/5ths. 

Q. Then you have very little time to attend to your civil work f 
A. Yes. 

Q. What is your opinion of the provincial judicial staff T On the Whole do yoh 
find them hard working ? 

A. I don’t think they are so hard working in Sind as they are in Bombay. 

Q. Is there any particular reason for that ? 

A. I think Sind is somewhat backward. 

Q. What oheck do you have as to their attendance in court t 
A. No check at all. 

Q • Would you approve of the introduction of a time sheet ? 

A. It would bo useful if accurately worked upon. 

Q. Should the judgo enter his hours of coming and hours of going ? 

A. I think he should. 

Q. Could you check the accuracy of the entries by surprise visits ? 

A. Yes. 

Dr. DeSouza. — Q. I understand that in other provinces except in Madras they 
have a time sheet in force not only for the subordinate judges but for the district 
judges too. Would you be in favour of that ? 

A. Yes. 

Q. Don’t you think that they would resent this and say that they would not 
like to be treated like school boys t 
A. Why should they '! 

Mr. Justice Stuart. — Q. In your note you have laid great stress on the fact that 
people in order to delay matters give bribes to the clerks to keep papers back, and 
the only remedy you have suggested is better supervision, but if the judge has the 
whole of his time taken up by his criminal work how is it possible for him to 
attend to the work of this supervision also ? 

(No reply). 

Dr. DeSouza. — Q. What is the total number of sessions cases in your district ? 
70 to 80 ? 

A. About 70, but they vary from year to year. 

Q. What is the class ? 

A. Murder. 

Q. Is there only one judge to dispose them off ? 

A. Yes, 

Q. Is your criminal appellate work heavy ? 

A. Not very heavy. 

Q. How many appeals have you ? 

A. Thirty. 

Q. Thirty in the whole year ? 

A. Yea. 

Q. That is not very heavy 1 



A. Yes. 

Mr. Justice, Stuart.—Q. Do you consider that the members of the ministerial 
staff are paid inadequate salaries ? 

A. I don’t think so. Their pay has recently been increased. 

Q. Do you think that an increase in their pay will do much good ? 

A. I don’t think so. 

Dr. DeSouza. — Q. Is it not a fact that the members of the subordinate judicial 
staff in Sindh are less paid than the men in the presidency T Is that not so ? 

A. I think it is so. 

Mr. Justice Stuart. — Q. My question was about the ministerial staff and not the 
judicial staff. I take it that you are strongly in favour of reducing the non-judicial 
work of a judge and giving him relief in his office work which is in no way judicial 
work ? 

A. Yes. 

Dr. DeSouza. — Q. How much of your time was taken up in the administration 
of minors’ estates when you were the district judge of Sukkur ? 

A. At least half an hour a day, but even then you could not do it properly. You 
have to trust a good deal to the sheristadar. 

Mr. Justice Stuart. — Q. In respect of recording the evidence, I understand, you 
would be in favour of having the evidence recorded by a shorthand writer. That 
is one possible remedy, but do you not think that notes of evidence now taken 
might be very largely abridged t 

A. If you try to abridge, it would result in a waste of time because there will 
be lot of objections from the pleaders. 

Q. But you can say “ I take down such notes as I require for my own purpose.” 
It is not the official record. 

A. I often say that. 

Q. Does not that satisfy them ? 

A. They say that this or that is very important and should be taken down. 

Q. But everything is taken down in the vernacular record ? 

A. Yes. 

Q. If you have a double system, then the notes are intended for the judge’s own 
information and the official record is the vernacular record ? 

A. Yes. 

Q. Do your subordinate judges record evidence in Sindh i ? 

A■ They themselves record in English and their clerks write down in Siudhi. 

Dr. DeSouza. — Q. What about the reading of depositions to the witnesses in the 
open court after they have been taken down ? Do you do that t 

A. Yes. 

Q. Do you then stop the work of the court ? Is it not an enormous waste of 
time 1 

A. It is. 

Q. Surely it takes an hour of the court ? 

A. Yes, but that is the law. 

Mr. Justice Stuart. — Q. You must do it under the law, but the question is whether 
the law should not be altered ? 

A. Occasionally the witnesses make alterations. It is very seldom due to the 
mistakes of the writer, but it is usually the mistake of' the witness himself. 

Dr. DeSouza.. — Q. They correct in the light of what they have deposed subse¬ 
quently t 

A. Yes. 
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Mr. Justice Stuart. — Q. How long does it take, as a rule, in the district courts 
in Sind to issue copies ? 

A. There is no reason why the copy should not be issued within four or five days. 

Q. In my provinoe the rule is that urgent copies should be supplied on the date 
of application, and the ordinary copies within four days, and in some districts, whero 
the work is easier, on the second day. 

A. There is some slackness here. 

Q. Is your copyist a man on monthly salary, or is he paid by fees ? 

A. He is paid by fees. 

Q. If he is paid by fees then you oan appoint more ? 

A. That can bo remedied. 

Dr. DeSouza. — Q. Do you give typewritten copies ? 

A. Manuscript. 


Written statement of Mr. R. K. SHIDWA, Representative of the Indian 
Merchants* Association, Karachi. 


1. All the commercial, private and other original suits: High Court—6 months 
for 1st appeals, six months from the date of filing, and 2nd appeals, 9 months. 

2. Yes. The main cause of delay is due to the cumbrous process and frequent 
unnecessary grants for postponement. The suits taken up for regular hearing 
should be finished off on the very day, if possible, and no postponement be granted 
unless a very strong case is made out to procure further evidence. 

3. As far as Karachi is concerned, the jurisdiction of the small cause court 
should be raised to Rs. 2,000 provided the cases above Rs. 500 are subject to appeal 
to the higher court. 

6. Yes. Justice is considerably impeded by too frequent transfers in part- 
heard cases, and in the event of his transfer, the judge should finish up part-heard 
cases before giving up charge. 

7. With a view to minimise delay and maintain efficiency, the present number 
of holidays should be curtailed and based on the line of Bank holidays, sanctioned 
under the Negotiable Instruments Act. Saturday should be a working day for 
the High Court Judges instead of a holiday, as at present. The vacations should 
be reduced to half of what are granted at present. 

8. Yes. In my opinion, delay is due to pleaders having to attend different 
courts at the same time on the same day. To avoid this, provision should be made 
whereby pleaders should be allowed to practise in limited courts only : for instance, 
small cause court pleaders should be attached to the court of small causes and 
district court pleaders, to district courts only and so forth. 

12. There should be a special judicial officer to look after purely miscellaneous 
work. This will remove a cause of delay. 

14. I have no personal experience, but I would certainly prefer giving exclusive 
rights to the village court with a right of appeal to the superior body consisting 
of about seven persons selected by the panchayat, whose decision shall be final. 
They should be given the power to decide cases of all kinds. 

17. No. 

18. No. 

20. No. 

23. No. Security guaranteeing the payment of decretal amount could be 
accepted instead of cash deposit with a proviso that in the event of the party 
in the suit going to liquidation, the Burety should pay the amount forthwith 
without any further enquiry in the matter by the court. 
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24. At present, very often, unnecessarily considerable delay takes place in the 
trial of original suits in the Judicial Commissioner’s Court and to a certain extent 
in small cause courts’ suits. This is due to the cumbrous process prevailing at 
the initial stage in the-Judicial Commissioner’s Court in having the issues framed, 
defendants’ explanations obtained and unnecessary frequent postponements granted 
to the parties without sufficient cause, At present to keep the case postponed 
merely on flimsy grounds or to say on no grounds, continuously for two years 
is easy. I know of cases where cases were not brought for regular hearing for 
two and a half years. This process should be considerably improved. As soon 
as the summonses are served, within one month, the defending party should be 
asked to give his defence in writing and the issues framed thereon. Within 
one month from the framing of the issues the suits should be taken up for 
regular hearing and the parties in the suit asked to produce evidence, documents 
and witnesses on the day of hearing. No postponement in any case .should be 
given more than three times unless on bona fide grounds. 

Only sufficient number of cases should be posted for the day of hearing so 
that they may not be postponed for want of time by the court. At present the 
parties and the witnesses in the suit have to dance attendance in the court times 
without number, without any consideration being given by the court to the loss 
of their valuable time and their unnecessary detention. They have thus to undergo 
immense expense and loss of time. Further, no accommodation is provided for wit¬ 
nesses in the premises of the Court of the Judicial Commissioner and they have to 
stand outside the court and loiter about there for hours and hours together 
btiore they are either called in to give evidence or the case is adjourned to 
some other date. In my opinion, the cases should be so arranged during the course 
of the day on which they are fixed for hearing that the parties should be asked to 
attend in the court only half an hour before the time fixed for hearing. 

25. With regard to the service of summonses, the present process, both in the 
High Court and small cause court, is still worse. At present bailiffs, it appears 
would not deliver the summonses in many cases for the reasons best known to them. 
They intentionally keep off the process for delivery until the last day, or at the most 
a week before the day of hearing. In this way the party in the suit again finds 
another excuse for postponement under the pretext of short delivery. In several 
cases summonses are not delivered before the date of the first hearing even to persons 
whose addresses are well-known and could be easily ascertained. In my opinion 
the system of administration in the process department requires searching improve¬ 
ments. In local towns and upcountry, if the summonses are sent by registered 
post with acknowledgment due, it would facilitate matters and save the abnormal 
cost of having the summonses served on the parties. This will cause saving in the 
establishment charges of the Court as well. 

28-30. See answer to question 25. 

31. The issues should be framed by the Court and within the period suggested 
above. 

35. The same could be avoided by penalising the party for wasting public time 
and money. 

37. No time limit should be fixed. 

42. In suitable cases the court should demand security before granting injunc¬ 
tions. 

45. All the dates for adjournments for hearing should be fixed by the judge 
himself on the day the case is adjourned. 

46. The judges must consult the pleaders in fixing dates to suit their clients 
provided of course the adjournment is not longer than the period stated above. 

50. The High Court jurisdiction of the Judicial Ccmmissioner’s Court has veiy 
limited time to supervise the inspection of the lower courts. In Karachi, once 
in a year, for a month, the Judicial Commissioner starts on a tour to inspect the 
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courts. This sort of inspection is not sufficient or desirable and a constant and 
regular inspection is essential. 

65. I would prefer headman of the panchayat being invested with the power. 

75. At present the decrees are not available at least for two months after the 
passing of judgment. In my opinion the decree should be ready for execution within 
seven days from the passing of the judgment and attachment or arrest made 
within a fortnight from the passing of the judgment. 

82. Under no circumstances court-fees should be raised. 

85. Xo. 


Mr. R. K. SHIDWA, Representative of the Indian Merchants* Associa¬ 
tion, Karachi, called and examined on Friday, 
the 12th September 1924. 

Mr. Justice Stuart .—The first suggestion that you make is that the jurisdic¬ 
tion of the small cause court should be raised to two thousand rupees and, in your 
experience, that will cover a large number of cases which are at present decided 
by the Judicial Commissioner’s Court. 

A. Yes. 

Q. Then you consider that the courts have too many holidays here. Would 
you make them work on Saturdays and reduce their vacations to one fortnight ? 

A. Yes. 

Q. The total number of working days in the courts are 240 to 250. No one 
works as a rule more than 300 days in tho year. People don’t work on Sundays 
and bank holidays. If you reduce the civil court non-sitting days will they not 
probably want more pay ? 

A. No. Why should they have more holidays than bank officials ? 

Q. Bank officials do not have to write judgments in their spare time. 

A. But the working hours of bank officials are more than what the judges 
have. 

Q. You are in favour of village courts, but you would like to have an appeal from 
them. 

A. Yes. The appeals also may be handed over to panchayats seleoted by 
themselves. 

Q. Do you think that would work effectively ? Would it not be very difficult 
to have any sort of record upon which a court could base its decision in appeal. 
You know there would be only 3 or 4 badly written lines to represent the evidence 
of each witness. It would be difficult to decide appeals on such materials. 

A. The judges would be intelligent and would know to read and write. 

Q. Would they write legibly or very much ? 

A. That may be so. 

Dr. DeSouza. — Q. Are there village courts of any kind working in this pro* 
vince ? 

A. I have no personal experience 

Mr. Justice Stuart. — Q. You ha rachi 

conditions for a good many years ? 

A. Yes. I was bom here. 

Q. Have not things got very muc ciaj 

Commissioner’s Court ? 

A, I have been noticing it (Juris 
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Q. I find from the reoords that previous to 1921 cases in the Judicial Commis- 
sioner’s Court were heard fairly speedily. 

A. I have known cases prior to that which were not even brought for regular 
hearing for 2J years. 

Q. Do you think the work has always been delayed ? 

A. Yes. 

Q. Of course) you point out very rightly that a very great deal can be dome in 
speeding up by having better arrangements as to service of processes) more business¬ 
like arrangements in bringing the parties before the court and the like. 

A. Yes. 

Q. But in the end, as things stand at present, have you not to wait for about 
2| years before your witnesses get into the witness box. Even if the preliminaries 
Were concluded more quickly would not the latter delay exist ? 

A. Yes. Look at the congestion. If the congestion is not there and if the 
work is distributed correctly, then I think work would be done more speedily. I 
would certainly state that the present distribution of work between the Additional 
Judicial Commissioners is not desirable. Each man has got about 150 cases and 
not a single case is heard. 

Q. What does each do with them f 

A. The pleaders ask for adjournment and he grants them. At one o’clook he 
finishes his business and goes away. 

Q. Why do the pleaders ask for adjournment ? 

A. Owing to the indulgence of the. Judge. 

Q. Why do they want the adjournment ? 

A. Simply to please the parties. 

Q. How often have you had suits yourself ? 

A. 1 Have not had many suits myself. In connection with a newspaper which I 
edit I have visited the courts for about 10 years, and I have wide experience from 
that point of view. 

Q. In your experience how often does it happen that a witness is brought 
in the same case to court without being heard ? Is he ever brought 4 or 5 times ? 

A. It may happen 10 times. 

Q. Then, you point out that there is no proper accommodation for witnesses 
in the Judicial Commissioner’s Court. 

A. That is what I feel. 

Q. You consider, quite rightly, that every effort should be made to fix the work 
So that, if work is put down for a certain date, it is done on that date f 

A. Yes., 

Q. You have got considerable complaints to make about bailiffs. You Consider 
they are not doing their work properly. Can you suggest tiny better remedy than 
proper supervision ? I think they are not properly supervised. 

A. In my opinion there is absolutely no supervision. The remedy is to have 
a better class of men as bailiffs and they should be made to dispose of their processes 
within a reasonably short period. 

Q. What is their pay 1 

A. From Rs. 20 to Bs. 40. 

Q. In your opinion is that pay sufficient to attract men of the right class ? 

A. No. 

Q , In Karachi will such a salary provide a man of the right class with decent 
living accommodation and enough to feed and clothe his family T 

A, No. 
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Q. Another view that you take on the question of supervision is that there is 
not sufficient supervision over the courts themselves and that inspection leaves a 
good deal to be desired ? 

A. Yes. 

Q. You are very strong on the point that the judges should fix their own 
dates of hearing just as a business man fixes his own engagements. Business 
men do not leave the dates of their engagements to be fixed by their clerks, and 
similarly the judges should also fix dates themselvos and not leave that work to 
their clerks. You say that the judges should ako consult the parties and their 
counsel as to what'da®s««re convenient to them and that they should .also try to 
find out from them as to how long the cases are likely to take. 

A. Yes. 

Q. Do you think an ordinary intelligent pleader can give a fairly accurato 
idea, within two or three hours, as to how long a case is likely to take ? 

A. Yes. 

Q. You remember the time before the Judicial Commissioner’s court was 
started ? In your opinion has there been any improvement under the new 
arrangement t 

A. Certainly there has been. I w ould not like to go back to thesadar court. 
Under the sadar court arrangement one judge had the sole monopoly of appeals. 

Dr. DeSouza — Q. It was quite wrong to entrust the power of life and death to 
one man, but so far as the original work is concerned, has there been any improve¬ 
ment in speed and efficiency V 

A. Times have changed enormously and there has been great increase of work 
and therefore it is not easy to say exactly what inprovement has been made. 

Q. You have no personal knowledge because -you were quite young in those 
days ? 

A. In Karachi considerable advance has been made and times have also changed. 

Mr. Justice Stuart .— Q. There are two distinct systems in India one of which is 
the system of the Presidency Towns and the other system is that which obtains 
outside the Presidency Towns. In the Presidency Town for certain special 
reasons most of the important original civil and criminal work is done by the High 
Court and it also exercises appellate jurisdiction over t he remainder of the province. 
Outside the Presidency Towns the Supreme Court has mainly appellate jurisdic¬ 
tion and the original work even at headquarters is done by the ordinary courts. 
You have really adopted something akin to the Presidency Town system. Do you 
prefer that system f 

A. I certainly prefer that system, but it is not running exactly on the lines of 
the Presidency Town system. 

Q. The anomaly is that your jurisdiction is the di strict courts’ jurisdiction ? 

A. Yes. 



